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COMMENDATIONS

Assistant United States Attorney Henry Frohsin, Northern
District of Alabama, has been commended by Charlie L. Blalock,
Colonel, District Engineer, United States Army Corps of Engineers,
for his defense of the government involving surface mining
activities in the Daniel Creek Watershed.

Assistant United States Attorney John J. Robinson, Southern
District of California, has been commended by Ronald L. Maley,
Special Agent in Charge, Federal Bureau of Investigation, for
his outstanding prosecution of Leonard G. Jessce, a bankruptcy
fraud in which the defendant, transferred assets in contemplation
of bankruptcy and concealed assets from the bankruptcy court.
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UNITED STATES ATTORNEYS' MANUAL--BLUESHEETS
No Bluesheets have been sent to press in accordance with
1-1.550 since the last issue of the Bulletin.

(Executive Office)

United States v. James Alford Elliott Jr.,etal., F.2d

No. 76-3678 (5th Cir. U.S. Court of Appeals, April 21, 1978)

On April 21, 1978, the Fifth Circuit affirmed the RICO
convictions of John Clayburn Hawkins, Jr., Recea Hawkins,
and three co-defendants. The primary issue on appeal was
whether 18 U.S.C. §§1961, et seq. encompasses an enterprise
engaged in numerous diversified criminal activities which

‘ are not interrelated. In a lengthy and thorough opinion,
the Court analogized the enterprise, consisting of a group.
of individuals associated in fact, to a large business
conglomerate and held that the enterprise's plethora of
racketeering activity fits squarely within the purview of
RICO and that the two or more predicate crimes must be related
to the affairs of the enterprise but need not be related to
each other. Recognizing that the facts of the case established
that the essential nature of the RICO conspriacy was to
associate for the purpose of making money through repeated
diverse <criminal activity, the Court interpreted the
Congressional intent in passing RICO to authorize the single
prosecution of a multi-faceted, diversified conspiracy by
replacing the inadequate "wheel" and "chain" rationales with
a new statutory concept: the enterprise.

(John D. Carey, Assistant United

States Attorney and Joseph M. Lawless,
Assistant United States Attorney,

Middle District of Georgia, FTS-238-0454)

.W?z@/:
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Cox v. Bureau of Alcohol, Tobacco & Firearms, No. 76-2296 (5th
Cir., April 13, 1978) DJ 80-19-66 :

Registration of Firearms; Estoppel

The West Virginia Penitentiary sought permission from ATF
to transfer six automatic weapons to a private dealer; the
weapons had been registered in the National Registry under the
provision allowing state and local governments to register
weapons acquired by forfeiture or abandonment, since the state
missed the grace period for regular registrations. The Fifth
Circuit held that since the weapons were registered late under
the procedure for forfeited or abandoned guns, the state is
estopped from asserting that they were not actually forfeited,
so that the rule for forfeited guns forbidding their transfer
to private parties must apply.

Attorney: Julian M. Longley, Jr. (Assistant U.S.
Attorney, Atlanta, Georgia) :
FTS 242-6954

House v. Mine Safety Appliances Company, Nos. 75-3079, 76-1788,
76-2650 (9th Cir., April 14, 1978) DJ 157-22-137

Administrative Claim Requirement in Tort Claims Act

The Ninth Circuit has issued a comprehensive opinion deal-
ing with the Government's defense, in a consolidated Federal
Tort Claims Act suit arising out of a mine fire, that proper
administrative claims had not been filed by many of the claim-
ants. The major holding of the Ninth Circuit was that a proper
administrative claim was not filed by claimants who attempted
to rely on administrative claims filed earlier by other persons
arising out of the deaths of other decedents. The Ninth Circuit
stressed that each claimant must file a claim setting forth an
individual "sum certain" in damages. The Ninth Circuit also
held that the administrative claim requirement is jurisdictional,
so that (1) the Government could not be estopped because its
employees misinterpreted the documents as valid claims; and
(2) the Government's failure to press the administrative claim
defense did not foreclose the Court's independent examination
of whether the administrative claim requirement had been satis-
fied. > - ‘

Attorneys: Leonard Schaitman (Civil Division)
FTS 739-3321
Bruce Menk (Civil Division)
FTS 739-4306
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Jones v. Califano, No. 77-6116 (2nd Cir., April 14, 1978)
DJ 181-51-24

Social Security; Class Actions, Moot Cases

The Second Circuit has held that the district court has
jurisdiction to hear a class action to challenge a policy of
the Secretary of Health, Education and Welfare in calculating
SSI benefits which is unfavorable to’ claimants but which is
consistently held to be erroneous by the Appeals Council and
not applied by it. The Secretary, claiming to follow New York
State's views, calculates retroactive SSI benefits for persons
in an AFDC family by allocating the AFDC payments per capita
and subtracting that amount. Claimant argued, and the Appeals
Council agreed, that the Secretary should only subtract the
actual difference between the AFDC benefits the family received
while the SSI application was pending and the amount it would
have received if the SSI application had been immediately
approved and the claimant no longer considered part of the AFDC
family. The Court of Appeals concluded that it could entertain
the action and enter relief for the class notwithstanding 42
U.S.C. 405(h). The Court reasoned that it is unfair to give the
correct amount of benefits only to those who demand a hearing
and obtain an adjudication of their claim and deny them to all
who do not demand a hearing. Thus, even though the named claim- ‘
ant succeeded in obtaining benefits administratively, jurisdic-
tion was found under section 405(g) of the Social Security Act,
on the theory that the Secretary's policy evaded review and that
it was solely a question of law so that its adoption should be
deemed a waiver of the exhaustion requirement. The Court limit-
ed its holding to the situation presented by the merits here: an
erroneous interpretation by the Secretary of the state's policy,
reliance on federalism by the Secretary in following that state
policy, and colorable due process and equal protection claims.

Attorney: Nathaniel L. Gerber (Assistant U.S.
Attorney, Southern District of New York)
FTS 662-0055

United States Postal Service v. Brennan, No. 78-6002 (2nd Cir.,
April 13, 1978) DJ 145-5-4694

Postal Monopoly

The Postal Service sued to enjoin a Rochester, N.Y. company
from offering a private local mail delivery service. Defendants
argued that the Private Express Statutes, 39 U.S.C. 601-606, 18
U.S.C. 1693-1699, which forbid private carriage and delivery of
letters, are unconstitutional. The Second Circuit held, however,
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that the statutes are "necessary and proper" to the implementa-
tion of the clause in the Constitution authorizing the estab-
lishment of post offices. The Court also rejected defendants'
arguments that the statutes violate the Tenth Amendment and that

Congress improperly delegated the power to define "letters"
to the Postal Service.

~.Attorney: Gerald J. Houlihan (Assistant U.S.
Attorney, Rochester, New York)
FTS 473-6760

/
/2 R/n ,‘\,L@
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CIVIL RIGHTS DIVISION
Assistant Attorney General Drew S. Days, III

Whitaker v. City University of New York, CA No. 77 CIV 2258 (JM)
(E.D. N.Y., May 1, 1978) DJ 168-52-5

Section 504 of the 1973 Rehabilitation Act

In our first effort under Section 504 of the Rehabilitation
Act of 1973, on May 1, 1978 the United States filed a motion
seeking limited participation as amicus curiae in Whitaker v.
City University of New York, a district court case dealing with
employment rights of a recovering alcoholic. The plaintiff, a
non-tenured professor of Africana Studies at Brooklyn College
who was appointed as Martin Luther King Distinguished Professor,
claims he was unlawfully denied reappointment and tenure due to
his handicap of alcoholism, although his medical problem as a
recovering alcoholic did not unduly interfere with the adequate
performance of his job. The United States is attempting to
participate because we are concerned that early development of
the case law under Section 504 not be impaired by an unfavorable
ruling in a private suit. We are particularly concerned with
the development of legal issues involving a private right of
action and exhaustion of administrative remedies (issues which
are before the Supreme Court under Title VI in the Bakke case
and Title IX in the Cannon case) and coverage of alcoholism as
a handicap under Section 504.

Attorney: Andrew Barrick (Civil Rights Division)
FTS 739-5309

Bilingual Bicultural Coalition v. FCC, F.2d , No. 75-1855
(D.C. Cir., May 4, 1978) and Chinese for Affirmative Action v.
FCC, F.2d _, No. 75-2181 (D.C. Cirl, May &, 1978) DJ 170-
16-194

Enforcement of Anti-Discrimination Rules in
Licenses for Broadcasting

In the above styled cases, decided May 4, 1978, the D.C.
Circuit issued an en banc decision ''designed to state definitive-
ly" the obligations of the FCC in enforcing its anti-discrimina-
tion rules. The court held, inter alia, that the FCC cannot
summarily renew the license of a broadcaster when there is un-
explained prima facie evidence that it practiced intentional
discrimination during the license term. The court reversed the
FCC in the Bilingual case and affirmed in the Chinese case. We
had filed an amicus brief setting forth the basic principles
which the court adopted, although we urged a remand in the
Chinese case.
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Attorney: Robert Reinstein (Civil Rights Division)
FTS 739-4757

United States v. American Future Systems, Inc., CA No. 78-1517
(E.D. Pa., May 8, 1978) DJ 188-62-1

Equal Credit Opportunity Act of 1974

On May 8, 1978 the United States filed a complaint in the
above styled case, alleging discrimination in credit trans-
actions on the basis of race, color, national origin, age and
marital status in violation of the Equal Credit Opportunity
Act (ECOA). The defendant companies have a sales volume of
more than $2 million per year and operate primarily by selling
household products on college campuses around the country.
Credit is extended to purchasers. This is the Civil Rights
Division's first consumer credit case filed under the ECOA.

Attorney: Diane Dorfman (Civil Rights Division)
FTS 739-4125

Horry County, South Carolina v. United States, F.Supp. ,
(D. D.C., May 4,—_1978) CA No. 77—1685, DJ 166-67-55 ‘
Preclearance Requirements of Section 5

On May 4, 1978 a three-judge panel of the District Court
of the District of Columbia granted partial summary judgment
to the United States and enjoined Horry County from conducting
the scheduled 1978 primary and general election for County
Council in the above styled Section 5 declaratory judgment
action. The court held that State enactments requiring that a
governing body which was formerly appointed would in the future
be elected constitute new voting practices - or procedures sub-
ject to the preclearance requirements of Section 5, and also
that enactments which involve reallocation of governmental
powers among elected officials voted upon by different consti-
tuencies necessarily affect voting and must be precleared. The
court enjoined further elections under the objected to election
scheme pending a decision on the merits stating that it is the
intent of Section 5 that '"black voters are not to be made to
wait through election after election under untested and poten-
tially discriminatory laws'.

Attorney: Jeremy Schwartz (Civil Rights Division)
FTS 739-4491
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James W. Moorman

Koniag, et al. v. Andrus, F.2d Nos. 76-1325-1334
(D.C. Cir. April 28, 1978) DJ 90-2-4-306

Administrative Law

The Secretary of the Interior ruled that 11
village corporations were ineligible as Native villages to
take land and other benefits under ANCSA. The district
court issued a summary judgment against the Secretary,
holding that in four cases the Fish and Wildlife Service,
the Forest Service, and the State of Alaska, as potential
competitors for land, lacked standing to pursue administra-
tive appeals from initial decisions of eligibility. In
the other seven cases the district court held that
Interior's three-tiered procedures -- with initial
determinations being made by the Alaska Area Director of
the BIA, followed by recommended decisions by administra-
tive law judges, taken at the behest of aggrieved parties,

and made after de novo hearings, with review by a special
appeal board, subject to the Secretary's final approval --
had violated due process because affected villages were
denied the right to see the ALJs' recommended decisions

and to file exceptions to them. The BIA Area Director

had found all 11 contested village corporations eligible,
the ALJs had recommended reversal, and the appeal board,
with the Secretary's concurrence, had in each case approved
the finding of ineligibility. Finally, the district court
held that congressional oversight hearings held by Congress-—
man Dingell during the pendency of the administrative
proceedings, in addition to a highly-critical letter the
Congressman had sent to the Secretary just prior to making
his final decision, had so compromised the appearance of

the Secretary's impartiality, and tainted the administrative
process, that the proper procedure was to reinstate the BIA
Area Director's determination of village eligibility,
instead of remanding to the Secretary.

The court of appeals partially affirmed, holding:
(1) in four cases, the district court erred in denying
administrative standing to the federal and state
agencies; (2) in the remaining six cases (one case was
settled), under ANCSA, villages have a sufficient property
interest to be entitled to constitutional due process
. protection, and that Interior's "secret review process"
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has deprived them of that right; (3) the impact of the
oversight hearings did not require reinstatement of the
BIA Area Director's decisions, because the oversight
hearings had not so tainted the proceedings that the
passage of 3 1/2 years and the presence of a new
Secretary made the usual remedy of remand impossible;

(4) on remand, the Secretary must permit the parties to
take exceptlons to the ALJs' dec1srons and to submit
briefs to the appeal board; and (5) finally, even though
they had not cross-appealed, appellees, as prevailing
parties below, could still urge an argument supporting
the judgment below, so they could challenge the district
court's conclusion that residency was open to redetermina-
tion. The court of appeals, however, affirmed the
district court's conclusion that residency was open to
redetermination. The courts of appeals, however,
affirmed the district court's interpretation of ANCSA,
and adopted its reasoning. Judge Bazelon, in a separate
concurring opinion on standing, explained that there was
no reason to equate judicial and administrative concepts
of standing.

Attorneys: Jacques B. Gelin (Land and Natural
Resources Division) FTS 739-2762
and Herbert Pittle (formerly of
the Land and Natural Resources
Division)

United States v. Rogers C. Buntin, F.24
No. 76-2410 (6th Cir. May 1, 1978) DJ 90-5-1-1-415

Federal Water Pollution Control Act

The court of appeals held that a home heating oil
storage tank was an "onshore facility" under the oil-spill
provisions of the FWPCA. It affirmed on the opinion of the
district court. The United States recovered a money judg-
ment (nearly $5,000) for cleaning up this oil spill into
the Little Harpeth River in Tennessee. (Some 100 crawfish
were killed.)

Attorneys: Anne S. Almy and George R. Hyde
(Land and Natural Resources
Division) FTS 739-2855/2731
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Conroy v. Conroy, _ F.2d4 No. 71-1543 (8th Cir.

April 20, 1978) DJ 90-2-4-368

Indians

The United States appeared as amicus curiae in
support of Gerry Conroy in his appeal from a district
court order that he comply with a tribal court divorce
decree and apply to Interior to convey certain trust
property, acquired during marriage, to his wife, also an
Indian. The United States contended that the tribal
court decree, which ordered half of Conroy's trust
property conveyed to his wife, was effectively a forced
conveyance in violation of statute which permits only a
voluntary conveyance upon Secretarial consent. While
cautioning that it "rule[d] narrowly," the Eighth Circuit
strongly supported tribal sovereignty and tribal court
jurisdiction and concluded that the tribe's powers of
self-government included the tribal court's jurisdiction
to regulate domestic relations and make the particular
property settlement involved. '

Attorneys: Maryann Walsh, Jacques B. Gelin,
and Edmund B. Clark (Land and
Natural Resources Division)
FTS 739-5053/2762/2977

Puget Sound Gillnetters Ass'n v. United States District Court,
F.2d "No. 77-3129 (9th Cir. April 24, 1978)
DJ 90-2-0-670

Indian Fishing Rights

The State of Washington and several associations
of non-Indian fishermen sought review of nine separate
orders issued by Judge Boldt during 1977 to enforce the
terms of his 1974 decision in United States v. Washington.
These cases were consolidated with appeals from similar
orders issued by Judge Belloni to implement United States v.
Oregon. The court of appeals affirmed both district courts
in full, and remanded the cases for further exercise of the
district court's continuing jurisdiction. Writing for the
court, Judge Goodwin first reaffirmed the 50/50 allocation
established in United States v. Washington. He then upheld
the court's 1977 enforcement orders, which included injunc-
tions issued against non-Indian fishermen. Even though they
were not parties to the litigation, the court found the
injunctions supportable on the theory that the fishermen
are in privity with the State of Washington and hence
bound by the original decision and all subsequent orders.
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The court also upheld injunctions against state court
proceedings which interfered with the federal decrees.
-Finally, the court approved extension of the United States v.
Washington case area to Grays Harbor, and held that the
Oregon district court's jurisdiction extends to both sides
of the Columbia River. In separate concurring opinions,
Judges Kennedy and Wallace expressed doubt about the
appropriateness of the original 50/50 allocation; however,
both judges joined in Judge Goodwin's decision because
they felt the original decision was binding on the panel.
Neither concurring judge disagreed with Judge Goodwin's
affirmance of the 1977 enforcement orders.

Attorneys: Kathryn A. Oberly and Edward J.
Shawaker (Land and Natural
Resources Division) FTS 739-2756/2813

State Water Control Board v. Hoffman, F.24
No. 77-1396 (4th Cir. April 19, 1978) DJ 62-84-53

Rivers and Harbors Act; Water Resources and
Development Act of 1976

A post-trial district court order, dismissing

a suit by a Virginia state agency against the Secretary
of the Army and officials of the Corps of Engineers, was
vacated. The state agency challenged the Corps' statutory
jurisdiction under Section 10 of the 1899 Rivers and Harbors
Act, 33 U.S.C. 403, to regulate structures in Smith Mountain
Lake, impounded when an FPC-licensed dam was built. The
state agency claimed that prior to impoundment, the water
area under Corps regulation had not been navigable. The
court of appeals sustained the district court's finding of
historic navigability. Nevertheless, it held that Section
154 of the Water Resources and Development Act of 1976,

33 U.S.C. 59L, exempted Smith Mountain Lake from regulation

under the 1899 Rivers and Harbors Act because the lake

was a body of water located in one state and navigability

was based "solely" on historical use.

Attorneys:' Dirk ‘D. Snel and Edmund B. Clark
(Land and Natural Resources Divi-
sion) FTS 739-2769/2977

P
)
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TAX DIVISION
Assistant Attorney General M. Carr Ferguson

Aparacor, Inc. (formerly Queen's-Way to Fashion, Inc.)
v. United States, 41 A.F.T.R. 2d 78-788 (U.S. Ct. Cls.)

Attorney's fees against United States.

In a recent opinion, the Court of Claims held that
the Civil Rights Attorney's Fees Award Act of 1976, P.L.
No. 94-559, 90 Stat. 2641, did not authorize the court to
award attorneys' fees in a tax refund suit initiated by the
taxpayer. The court left open the question whether attorneys'
fees could be awarded to a plaintiff who prevails on a tax
counterclaim. Likewise, the court did not reach the question
of the appropriate standards under which such fees could be
awarded in instances where jurisdiction is determined to
exist. (This issue is currently pending in C.A. 5, 8, 9, 10.)

Attorneys: M. Carr Ferguson and Robert Watkins
FTS 739-3526

2N
f,/
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@
OFFICE OF LEGISLATIVE AFFAIRS .

Assistant Attorney General Patricia M. Wald
SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES
MAY 2 - MAY 16, 1978

Compensation for Victims of Crime. The Senate Judiciary
Subcommittee on Criminal Laws and Procedures has reported to
the full Committee S. 551, the proposed "Victims of Crime Act
of 1978." This is the Senate counterpart of H.R. 7010, which
passed the House on September 30, 1977. Both bills are designed
to encourage the states to enact legislation setting up programs
for compensation for personal injury of victims of crime. As an
incentive for such state action, the bills would provide for
payment by the federal government of 100 percent of certain
costs of compensating victims of exclusively federal offenses
and 25 percent of those costs with respect to victims of
designated state offenses. We have supported this legislation,
subject to certain recommended limitations (i.e., $20,000) per
claim and certain definitions of covered offenses. It is under-
stood that the full Committee will consider S. 551 in the near
future. Committee and Senate approval are likely.

' Institutionalized Persons. On May 1, the House began debate
on H.R. 9400, the institutionalized persons bill. By a vote of
227 to 132, the House adopted an amendment sponsored by Congress-
man Ertel to exclude from the bill's coverage jails, prisons,
and other correctional facilities. The Department strongly
opposes this amendment, but otherwise supports- the bill.

Court Reform Measures. On May 4, DAAG Raymond Calamaro
(Office of Legislative Affairs) testified before the House
Judiciary Subcommittee on Courts, Civil Liberties and the
Administration of Justice on several court reform measures
including the Department's witness and marshal fees bills. Our
testimony supported all the bills. Included within the scope
of the hearings were six court reform bills (including our
witness and marshal fees proposals) which passed the Senate on
April 27, 1978. We anticipate enactment of the measures.

Magistrates. The House Judiciary Committee is scheduled
to markup the proposed Magistrate Act of 1977, S. 1613, on
June 6. Congressman Kastenmeier, Chairman of the Judiciary
Courts Subcommittee which reported the bill out, and Congress-
man Railsback, the ranking minority member of the Subcommittee,
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have both indicated that they are optimistic about the chances
of approval by the full committee and will be working actively
toward that end. The bill was reported by the Subcommittee on
February 9 by a vote of 6 to 0.

Omnibus Judgeship Bill. On May 10, House and Senate con-
ferees resumed their efforts to resolve differences between the
Senate and House-passed versions of the omnibus judgeship
legislation, H.R. 7843. The conferees agreed to a compromise
provision for the district court judgeships in Oklahoma which
would retain two "roving" judgeships for all three judicial
districts within the state, and provide one additional judge-
ship apiece for the Northern and Western Districts. In addi-
tion, the House conferees agreed to a provision in the Senate
version which would eliminate a sentence in 28 U.S.C. §46(c)
allowing a retired circuit judge to sit as a judge of the court
en banc if he sat on the panel at the original hearings of the
case in question. Finally, Congressman Wiggins offered a pro-
posed addition to section 14 of the Senate version which would
allow the Judicial Council of the Ninth Circuit, after the
appointment of five of the ten new judgeships authorized by the
bill, to adopt rules which provide for the en banc court to
consist of "any odd number of active circuit judges but in
no event less than five active circuit judges." 1In its present
form section 14 would allow the Judicial Council of the Ninth
Circuit to submit proposals to the Congress for the effective
disposition of the business of the court only after the last
of the ten new judges is appointed. Mr. Wiggins argued that
his provision for interim rule-making authority is needed
because it might be years before all ten new judges are
appointed. The conference committee adjourned until May 17
before the Wiggins proposal could be considered. The conferees
have not yet discussed the controversial provision in the Senate
version of H.R. 7843 which would split the Fifth Circuit.

Lobbying Reform. The Senate Governmental Affairs Committee
began its markup of S. 2971, and will continue during the week
of May 15. The Committee reached a compromise on one of the most
difficult questions facing it; the formulation of a "threshold"
which determines which lobbying organizations are covered by the
bill's registration and disclosure requirements. The results
of the compromise, which considerably raised the threshold
from earlier proposals, are not unacceptable to the Department.
Most of the other controversial issues presented by the bill --
such as disclosure of organizational contributors and "grass
roots" lobbying activities -- remain to be addressed by the
Committee.
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Undocumented Aliens. On May 10, the Attorney General testi-
fied before the Senate Judiciary Committee concerning the
Administration's .proposed Alien Adjustment and Employment Act,

S. 2252. However, Chairman Eastland asked the Attorney General

"to appear again before the commlttee at a later date to respond

to questions regarding his prepared testimony because there was

an insuffiecient number of committee members present. Following.
the Attorney General's testimony, Deputy Secretary of State, Warren
Christopher, testified on S. 2252. Mr. Christopher indicated

that discussions. were underway with-the Mexican government
regarding possible funding by the World Bank or the Inter-American
Development Bank of labor-intensive industries in the rural areas
of Mexico which are the primary sources of jobless or under-
employed undocumented aliens. He also stressed the need for
preferential trade agreements with Mexico to foster the develop-
ment of Mexican industry. However, Mr. Christopher indicated

that the need for such assistance may not be as great as originally
anticipated in view of recent estimates of large oil reserves in
Mexico and the Mexican government's clear determination to use

the forthcoming revenues from those 0il reserves. to develop. the
Mexican economy. :

Departmental Legislative Proposals Amending D.C. Code. On
May 10, 1978, the Senate Governmental Affairs Committee ordered
favorably reported S. 2511, a bill to. restrict the possession and
carrying of dangerous weapons by D.C. correctional officers to per-
iods -of time when they are on duty and authorized by the Director
of the D.C. Department of Corrections, and.S. 2512, a bill to provide
explicit authority for the arrest of material witnesses under the
D.C. Code. Both bills originated as leglslatlve proposals.of the
Department. Cognizant Senate staffers have indicated that
both bills will be placed on the consent calendar and should
be approved by the Senate in the near future. The identical
House bills, H.R. 10670 (material witnesses) and H.R. 12330
(correctional officers), are in the Judiciary Subcommittee
of the House. District Committee and are expected to be
reported out as soon as the subcommittee completes 1ts work
on the proposed new D.C. criminal code.

[

Special Prosecutor. The House Judiciary Committee will
begin marking up its special prosecutor legislation, H.R. 9705
on May 16th. The Department has already been talking w1th mem-
bers and their staffs to indicate our opposition to any special
situation provisions such as the Senate-passed Korean influence
investigation provision.

Department Authorization. Unable to obtain a quorum, the
Senate Judiciary Committee has yet to vote on the Department's
authorization and will be unable to meet the May 15th deadline
set by the Congressional Budget and Impoundment Control Act for

reporting authorization legislation to the floor. The Committee
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has rescheduled the markup for Tuesday, May 16.

Bank. Records Privacy. The House Banking Subcommittee on
Financial Institutions has begun markup of the Safe Banking Act,
H.R. 9600. Title XI of the bill would sharply restrict investi-
gatory access to bank records. A draft bill maintaining the key
~ features of Title XI -- customer pre-notice and standing -- but

carefully drawn to minimize impact on law enforcement has been
proposed by the Department and the Treasury Department. We ‘are
awaiting responses to it from privacy proponents in Congress.

DAG Civiletti will testify before a Senate Banking Subcommittee
on similar legislation on May 17, and we have been asked to
appear as well before  the House Government Operations Subcommlttee
on Government Information on May 23 on the subject.

Tort Claims Act Amendment. On May 10, FBI Director, ‘
William H. Webster and Richard Davis, Assistant Secretary of the
Treasury for Enforcement and Operations, appeared before the

House Judiciary Subcommittee on Administrative Law and Governmental

Relations in support of H.R. 9219, the Department's proposed amend-
ments to the Tort Claims Act. The Subcommittee directed its
interest to the Department's proposed discipline proceeding
amendment as it did when Assistant Attorney General Barbara.:
Babcock appeared before the Subcommittee on May 3. After hearing
from public interest groups during the week of May 15, the
Subcommittee plans to go to markup.

Attorneys Fees. The Senate Judiciary Subcommittee on
Administrative Practice and Procedure has tentatively scheduled
markup on S. 270, the Kennedy—Mathlas public participation bill,
for May 17, 1978. At the previous markup, a large number of amend-
ments to the bill, many of them taken from S. 2354 (the Domenici-
sponsored bill which the Department strongly opposes), were
offered and defeated by a 3-2 vote. The Department is working
closely with the White House, with congressional staffers, and
"with members of the public interest community concerning overall
strategy for comprehensive attorney fees legislation.

1y

Civiletti Nomination. On May 9th, the Senate, by a vote
of 72 to 22, confirmed the nomination of Benjamin Civiletti to
be Deputy Attorney General. ~

NOMINATIONS:

On May 3, 1978, the Senate received the following

nomination:
Sidney I. Lezak, to be U.S. Attorney for the district of

Oregon.
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On May 10, 1978, the Senate received the following
nominations:

Mary Johnson Lowe, to be U.S. district judge for the
southern district of New York.

Walter M. Heen, to be U.S. Attorney for the district of
Hawaii.

Rufus E. Thompson, to be U.S. Attorney for the district
of New Mexico.

Ishmael A. Meyers, to be U.S. Attorney for the district
of the Virgin Islands.

On May 15 1978, the Senate received the following
nominations:

Peter F. Vaira, Jr., of Illinois, to be U.S. Attorney
for the eastern district of Pennsylvania.

Philip B. Heymann, of Massachusetts, to be an Assistant
Attorney General.

CONFIRMATIONS:

On May 9, 1978, the Senate confirmed the following

nomination:
Benjamin R. Civiletti, of Maryland, to be Deputy
Attorney General.

25),
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 42(b). Criminal Contempt. Disposition
Upon Notice and Hearing.

- Defendant, Gale Weeks, former Chief of Police of Little
Rock, Arkansas, appealed his conviction for criminal contempt.
Weeks' conviction arose from an incident in which he allegedly’
failed to comply with an order issued in a civil rights action
brought against him and a number of other defendants. The order
directed Weeks ‘and his subordinates not to interfere with any of
the action's witnesses. Weeks was convicted of contempt for
interrupting a conversation between a police officer and the
plaintiff's attorney. At that time he reportedly instructed the
officer to consult with the city attorney before speaking.

On appeal defendant contended inter alia- -that he received
inadequate notice of the charges under Rule 42(b). When notified
of the incident during trial, the trial judge held a summary
contempt hearing and took the case under advisement. However,
immediately following the trial the district judge advised Weeks
that he was treating the purported contempt as criminal rather
than civil in nature. The judge then vacated the earlier
proceeding and allowed Weeks only a few minutes to prepare his
defense. The Court of Appeals reversed because Rule 42 (b)
requires that trial for a criminal contempt not committed in the
.actual presence of the court, be held only after "reasonable
time for the preparation of the defense." Although the deter-
mination of what constitutes a reasonable time, according to the
Appellate Court, is generally left to the discretion of the trial
court and depends on the variable circumstances of each case,
minimal due process requirements must be met. In this case, the
few minutes granted the defendant were insufficient to prepare an
adequate defense.

(Reversed.)

In re: Gale F. Weeks, F.2d ,» No. 77-1461 (8th Cir.,
January 18, 1978). '

P
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FEDERAL RULES OF CRIMINAL PROCEDURE
Rule 30. Instructions.

Rule 52(b). Harmless Error and,Plain Error. Plain Error.

Defendant appealed his conviction for assaulting a federal
correctional officer contending the district court erred in
failing to instruct the jury that the burden of proof on the
issue of self-defense rested with the Government. The Seventh
Circuit reached the same conclusion but found the deficiency in
the jury instructions was not reversible error. The Court of
Appeals divided it's analysis into two parts.

The court first considered if the defendant adequately
enunciated the subject and grounds for his objection at trial as
required under Rule 30. During the Rule 30 proceeding, each
counsel presented instructions on the issue of self-defense.
Following the trial court's acceptance of the Government's
proposed instructions, defense counsel interposed one objection
but did not refer to the failure of the instructions to state the
Government had the burden of proving the absence of self-defense
beyond a reasonable doubt. Although the defendant's original
proposed instructions included these statements, the Court found
this inadequate to meet the requirements of Rule 30. It was
probable, according to the court, that if a specific objection
had been stated after the court's announcement of it's proposed
instructions, the trial judge would have issued the proper
instructions. :

The court next considered whether the omission of the burden
of proof instructions was plain error under Rule 52(b). The
Appeals Court, with Judge Tone dissenting, held it was not plain
error. According to the court, the question turned on whether
"the instructional mistake had a probable impact on the jury's
finding that the defendant was guilty." In reaching it's
conclusion the majority was persuaded by several factors.

First, that defense counsel correctly stated during closing
arguments, without objection, the nature of the prosecution's
burden of proof. Second, that the court did read a self-defense
instruction which made it clear that if the jury accepted
defendant's version of the facts, it should find him not quilty.
Finally, that the evidence of defendant's guilt was so over-
whelming, that it was "very unlikely" to have had any effect on
the jury's considerations. ' '

(Affirmed.)

United States v. Clifford Jackson, 569 F.2d 1003, (7th Cir.,
January 6, 1978).
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FEDERAL RULES OF CRIMINAL PROCEDURE .
Rule 52(b). Harmless Error and Plain Error. Plain Error.
See Rule 30, this issue of the Bulletiﬂ for syllabus..

United States v. Clifford Jackson, 569 F.2d11003, (7th Cir.,
January 6, 1978).
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‘ FEDERAI RULES OF CRIMINAL PROCEDURE
Rule 8 (b). Joinder of Offenses and of

Defendants. Joinder of Defendants.

Defendants appealed their convictions for conducting an
illegal gambling business and conspiracy to obstruct local law
enforcement officials with intent to facilitate the operation of
an illegal gambling operation. The defendants contended on
appeal that the trial court erred by misjoining them under Rule
8 (b). Each defendant and a third defendant acquitted at trial
were prosecuted for conducting three separate gambling establish-
ments and for bribing certain Jacksonville police officers for
protection from police raids. No allegations were made that the
defendants knew of or conspired with each other to bribe the
officers.

The Court of Appeals held the joinder of the defendants for
the conspiracy counts as well as the substantive counts improper
under Rule 8(b) and therefore "inherently prejudicial."
According to Rule 8(b) they must participate "in the same series
of acts or transactions" to make joinder proper. Since the only
connection between the defendants was their alleged bribery of
the same officers, the court found the "requisite substantial
identity of facts or participants" not present.

(Reversed.)

United States v. James Orris Nettles and Emory Robinson, Jr.,
F.2d , No. 77-5315 (5th Cir., March 31, 1978).

GPO 929 843



