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Assistant United States Attorneys Alexander H. Lindsay and
Daniel H. Shapira, Western District of Pennsylvania, have been
commended by William H. Webster, Director, Federal Bureau of

Assistant United States Attorney John O. Birch, District of
Columbia, has been commended by H. R. Del Mar, Major General,
United States Army, for his excellent work in the case of
Imperial Van Lines International v. Del Mar.

Assistant United States Attorney Joel D. Sacks, District of
Arizona, has been commended by V. L. Hoy, Director, Arizona
Department of Public Safety, for his excellent presentation
in the Criminal Conspiracy Investigator's Seminar.

Assistant United States Attorney E. G. Noyes, District of
Arizona, has been commended by Leon M. Gaskill, Special Agent
in Charge, Federal Bureau of Investigation, for his efforts in
regards to the Bank Fraud and Embezzlement and Mail Fraud case
involving Jack Thomas and Joyce Marie Kowalski.

Assistant United States Attorney Melton L. Alexander, Northern
District of Alabama, has been commended by William H. Webster,
Director, Federal Bureau of Investigation, for his outstanding
work in the prosecution of Emery Lee Howard, et al.

Assistant United States Attorney Howard Allen, Southern
District of California, has been commended by Charles E. Hill,
Special Agent in Charge, Drug Enforcement Administration, for
his successful prosecution of adrug case involving 2840 pounds
of marihuana.

Assistant United States Attorney Carl Walker, Jr., Southern
District of Texas, has been commended by Peter B. Bensinger,
Administrator, Drug Enforcement Administration, for his
successful prosecution in the investigation of Timothy Alden
Hayes, et al.

Assistant United States Attorney Edmund A. Booth, Jr., Southern
District of Georgia, has been commended by William N. Barfield,
Chief, Logistics Division, Federal Aviation Administration, for
his outstanding work in United States v. 62.77 Acres c¢f

S
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POINTS TO REMEMRER

UNITED STATES ATTORNEY APPOINTMENTS

The following Presidentially-appointed United States
Attorney has entered on duty. The Executive Office staff
takes this opportunity to extend its hearty welcome.

251

11

. DISTRICT UNITED STATES ATTORNEY ENTERED ON DUTY

New York, N George H. Lowe 5/17/78

(Executive Office)

UNITED STATES ATTORNEYS' MANUAL--BLUESHEETS

The following Bluesheets have been sent to press in
accordance with 1-1,.550 since the last issue of the Bulletin.

DATE AFFECTS USAM SUBJECT

6-01-78 4-3.210 New telephone number for GAO
office handling payment of
judgment. ’

5-25-78 9-100.211 Identification of Cocaine
Isomers

5-11-78 9-120.160 Fines in Youth Correction Act

5-25-78 9-131.200 Proof of "Racketeering”

Involvement is Not an Element
of a Hobbs Aact Violation

(Executive Office)

D
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The following United States Attorneys' Manual Transmittals
have been issued to date. in accordance with USAM 1-1.500.
This monthly listing may be removed from the Bulletin and used

as a check list to assure that your Manual

TRANSMITTAL
AFFECTING DATE
TITLE NO. MO/DAY/YR
1 1 8/20/76
2 9/03/76
3 9/14/76
4 9/16/76
5 2/04/77
6 3/10/77
7 6/24/77
8 1/18/78
2 1 6/25/76
2 8/11/76
3 1 7/23/76
2 11/19/76
4 1 1/03/77
2 1/21/77
3 3/15/77
4 11/28/77
5 1 2/04/77
2 3/17/77
3 6/22/77
6 1 3/31/77

DATE OF

Text

8/31/76
9/15/76
9/24/76

10/01/76

- 1/10/77

1/14/77
6/15/77
2/01/78
7/04/76

7/04/76

7/30/76
7/30/76
1/03/77
1/03/77

1 1/03/77

11/01/77

1/11/77

- 1/11/77
 4/05/77

1/19/77

is up to date.

CONTENTS

ch. 1,2,3
Ch. 5

Ch. 8

Ch. 4

Ch. 6,10,12‘
Ch. 11

Ch. 13

Ch. 14

Ch. l.to 4
~Index

Ch. 1 to 7
Index

Ch. 3 to 15
Ch. 1 & 2
Index
Revisions to
Ch. 1-6, 11-15
Index

Ch. 1 to 9
Ch. 10 to 12

Revisions to
Chc 1—8

Ch. 1 to 6,

(ﬁ
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2 4/26/77
1 11/18/77
2 3/16/77
1 1/04/77
2 - 1/21/77
3 5/13/77
4 6/21/77
5 2/09/78
1 1/12/717
2 2/15/78
3 1/18/77
4 1/31/77
5 2/02/717
6 3/16/77
7 9/08/77
8 10/17/77
9 4/04/78
*10 5/15/78
*11 5/23/78

1/19/77
11/22/76
11/22/76

~1/07/77

9/30/77
1/07/77
9/30/76
1/31/78

1/10/77

1/10/77
1/17/77

1/17/77

1/10/77

1/17/77

8/01/77

10/01/77
3/18/78
3/23/78

3/23/78

NO. 11
Index
Ch. 1 to 6
Index
Ch. 4 & 5
Ch. 1 to 3
Index

Ch. 3 (pp. 3-6)

Revisions to
Ch. 2

ch. 4,11,17,18,
34,37,38

ch. 7,100,122
Ch. 12,14,16,40

41,42,43 ,
Ch. 130 to 139 .
ch. 1,2,8,10,15,

101,102,104,120,
121

Ch. 20,60,61'63I
64'65'66’69I7OI
71,72,73,75,717,

-78,85,90,110

Ch. 4 (pp. 81-129)
Ch. 9, 39

Revisions to Ch. 1
Index

Revisions to Ch. 4,
8,15 and new Ch. 6

Revisions to Ch. 11,
12,14,17,18, & 20

*Transmittals to be distributed to Manual Holders soon. .

(Executive Office)

S/



255

VOL. 26 JUNE 9, 1978 NO.

UNITED STATES OF AMERICA v. LITTON SYSTEMS, INC., d/b/a Ingalls
Nuclear Shipbuilding Divison, F.2d » No. 77-2191 (4th
Cir. April 4, 1978) ' ‘

PLEA BARGAINING

The Government offered to close a criminal inquiry attempting
to determine whether a shipbuilding claim filed against the
Navy was fraudulent if L1tton, the shipbuilder, would agree to
join with the Government in moving to reopen administrative
proceedings before the Armed Services Board of Contract Appeals
(ASBCA) on the claim which had earlier terminated in Litton's
favor. The claiminvolved Litton's request for increased costs
experienced by its Ingalls Nuclear Shipbuilding Division in
Pascagoula, Mississippi during the construction of three nuclear
submarines, Litton had asserted facts, which, if true,
established that the increased costs experienced during the
construction of the three submarines were the Navy's

11

responsibility. The Navy denied the truth of Litton's allegations.

The ASBCA, at the time it rendered its decision, did not have
before it certain evidence suggesting the claim was false which
was subsequently discovered by the Grand Jury during the course
of thecriminal investigation. Government prosecutors, possessed
of thisevidence at the time the offer was made, felt a reopening
of the administrative proceeding more appropriate because,
although Grand Jury inquiry had established the claim to be
demonstrably false, that the falsity was the product of criminal
intent had not then been established to the prosecutor S
satisfaction beyond a reasonable doubt.

Litton rejected the offer, the investigation continued, new
evidence was uncovered and Litton was ultimately indicted for
filing a false claim. On indictment eve, Litton attempted to
accept the prosecution's offer which it had rejected months
earlier. By this time, however, the profile of the case had
changed and the Attorney General directed the prosecution to
proceed.

Litton contended that the mixture of the criminal and civil
considerations by the Government was impermissible and that the
indictment <constituted a retaliation born of vindictiveness
emanating from Litton's insistence upon its right in the
administrative proceeding, i.e., the finality of its award.
Relying on North Carolina v. Pierce, 395 U.S. 711 (1969) and

Blackledge v. Perry, 417 U.S. 21 (1974) and their progeny,
Litton asked that the District Court dismiss the indictment
because the prosecutor had used the threat of Grand Jury action
to bludgeon Litton into surrendering certain constitutional

rights, i.e., procedural due process before the ASBCA. The

)
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District Court agreed and the indictment was dismissed. The
Government appealed. '

Relying on a recent Supreme Court decision, Bordenkircher
v. Hayes, 98 Supreme Court 663 (1978), the Court of Appeals
held that a prosecutor's plea bargaining prerogatives should
not be narrowly circumscribed and reinstated the indictment.
The appellate court held that a prosecutor may use the threat
of indictment to deter exercise of legal rights during bargaining
with a potential criminal defendant. The Court deemed
insignificant that the prosecutor did not have enough evidence
to proceed at the time the offer was made because the prosecutor
candidly exposed the weakness of his case when he made the
offer. Litton was free to accept or reject with full knowledge
of all the facts and potential risks. The Court suggested that
a different outcome might have attended had the prosecutor
been deceptive about the strength of his case at the time the
suggestion of reopening the administrative proceedings was made.
The Court also found that the civil/criminal mix was no problem
where the elements of both disputes, i.e., the administrative
proceeding and the potential criminal charge of filing a false
claim, were closely interwoven. It noted that there was no
reason to find that the situation confronting Litton was more
coercive than the one confronting the defendant in Hayes.
Litton faced only possible monetary consequences whereas Hayes
faced possible life imprisonment if he did not accept the
prosecution's offer.

Finally, the Court of Appeals held that there is no obligation
on a prosecutor to keep a rejected offer open indefinitely,
especially where the situation changes between the time of the
offer and the time that the defendant attempts to accept it.

(For any questions concerning this case,
contact Frank W. Dunham, Jr., or
Joseph A. Fisher, Assistant United States
Attorneys, Eastern District of Virginia,
703-557-9100)
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Right of Redemption Not to Be Asserted in Foreclosures
~ When Liens Held By Farmers Home Administration

When the United States is named as a defendant in a
foreclosure suit, 28 U.S.C.. 2410(c) grants to the United States a
right of redemption for one year after the foreclosure sale. The
Department of Agriculture has recently asked the Department of
Justice and all United States Attorneys not to assert this right
of redemption in cases in which the lien involved is one held by
Farmers Home Administration. Accordingly, please do not plead or
assert that right in that class of case. The right of redemption
has been waived more formally as to loans insured or guaranteed
by the Veterans Administration,. 38 U.S.C. 1820(d), and as to home-
improvement loans insured by the Federal Housing Administration,
12 U.S.C. 1701k. Please continue to assert the right of redemp-
tion on behalf of all other departments and agencies. It should
also be asserted on behalf of the Federal Housing Administration
if the claim is not on a home-improvement loan and on behalf of
the Department of Agriculture if the loan was not made by Farmers
Home Administration.

(Civil Division)

2SI o b
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Baur v. Secretary of HEW, No. 76-2688 (9th Cir., May 5, 1978)
DJ 181-12C-1

SSI: Inmates of Alcohol Treatment Programs

The Ninth Circuit has agreed with the Secretary that

- Supplemental Security Income payments need not be made to residents
of public alcohol treatment centers, under the provision of the
statute, 42 U.S.C. 1382(e) (1) (A), which states that a person is
not eligible for SSI if he is "an inmate of a public institution."
It does not matter, the Court reasoned, that the person is obtain-
ing treatment voluntarily and is thus not confined to the center,
or that state law allows the state to obtain reimbursement from
the patient or his family if they are able to pay.

Attorneys: Carolyn Reynolds (Assistant U.S.
Attorney, Los Angeles, California)
FTS 798-2446
Steve Peterson (Assistant U.S.

Attorney, Los Angeles, California)
FTS 798-3552

Fischer v. Adams, No. 77-1264 (lst Cir., May 17, 1978) DJ 35-36-34

Title VII: Attorney's Fees for Work
on Administrative Level; Interest

Plaintiff filed an administrative complaint alleging sex
discrimination. The CSC determined that discrimination had oc-
curred and ordered a retroactive promotion. Plaintiff then filed
an action in the district court, seeking back pay with interest
and attorneys fees for work at the administrative level. Her
agency immediately paid plaintiff the back pay, but without in-
terest. The court of appeals held that plaintiff was entitled to
recover her attorneys fees for work performed at the administra-

tive level. The payment of interest, however, was barred by
sovereign immunity.

Attorneys: John Rogers (Formerly of the
Civil Division)
Robert E. Kopp (Civil Division)
FTS 739-3389

/1S
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Green v. Philbrook, Nos. 77-6102, 77-6115 (2nd Cir., May 9, 1978)
DJ 137-78-55 ‘

Social Security Number for AFDC

Two Vermont families challenged HEW's requirement that
children benefited by AFDC must obtain social security numbers
and supply them to HEW as a condition of eligibility. The Dis-
trict Court struck down the requirement as being inconsistent with
the authorizing statute and with the policy of the Privacy Act.
The Second Circuit has just reversed. It accepted our argument
that children benefited by AFDC are "applicants for or recipients
of aid" as that phrase is used in the statute to define who must
supply social security numbers and also found no violation of the
Privacy Act. o

Attorney: Michael F. Hertz (Civil Division)
FTS 739-4096

United States v. Burnette-Carter Co., No. 76-2109 (6th Cir.,
May 15, 1978) DJ 136-72-166

~

Perfection of Security Interests:
Continuity On Removal From State

This case raised issues concerning the proper interpretation
of U.S.C. § 9-103(3) (1962 Text). That section provides that when
property which is subject to a security interest in State A is
removed to State B, the secured party's interest remains perfected
in State B "for four months and also thereafter if within the
four month period it is perfected" in State B. The issue in this
case was, if the United States as the party who perfected its
security interest in State A did nothing to perfect that interest
in State B, whether the Government's interest was nonetheless
superior to the interest of a party who purchased the property
within four months of the time the property was transported to
State B. The Sixth Circuit accepted our position that it was.
While the Court noted that the issue before it had to be deter-
mined by "uniform federal law," it was nevertheless guided by the
majority of state courts which have interpreted Article 9 in ac-
cordance with the Government's position.

Attorney: . Frederic D. Cohen (Civil Division)
FTS 739-2786




261 .
VOL. 26 JUNE 9, 1978 NO. 11

CIVIL RIGHTS DIVISION '
Assistant Attorney General Drew S. Days, III -

United States and Love v. Gadsden County School District,
F.2d , No. 76-3537 (5th Cir., May 8, 1978) DJ 169-17-13

Ability Grouping

- On May 8, 1978, in the above-styled case, the United
States Court of Appeals for the Fifth Circuit, in a per curiam
opinion, affirmed a district court judgment ordering the
Gadsden County School Board to cease assigning elementary stu-
dents to classes on the basis of ability groupings. The court
of appeals adopted the district court findings that (1) ability
grouping resulted in a concentration of white students in upper
sections and black students in lower sections of each grade;
(2) the defendant school board had not met its burden of show-
ing that the assignment method was not based on the present re-
sults of past segregation; and (3) the.school board had not
shown that ability grouping would remedy the results of past.
segregation by providing better educational opportunities.

Attorney: Frank Allen (C1v1l nghts D1v131on)
FTS 739-2195

Santa Clara Pueblo v. Martinez, (No. 76-682), May 15, 1978,
DJ 180-49-1 : : S

Equal Protection Clause of thé-Indian
Civil Rights Act

On May 15, 1978 the Supreme Court issued its opinion in
Santa Clara Pueblo v. Martinez. 1In this case a female member
of the Santa Clara Pueblo and her non-member daughter sought
declaratory and injunctive relief against the Pueblo and its
Governor, alleging that a Pueblo ordinance that denies tribal
membership to the children of women, but not men, who marry
outside the Pueblo violates the Equal Protection Clause of the
Indian Civil Rights Act (25 U.S.C. 1302(8)). The Supreme Court
reversed the decision of the Court of Appeals in favor of the
plaintiffs, ruling that suits against the tribe under the
Indian Civil Rights Act are barred by the tribe's sovereign
immunity and that the Act does not impliedly authorize a pri-
vate cause of action for declaratory and injunctive relief
against the Pueblo's Governor. Our brief urging affirmance had
earlier been rejected by the Court as untimely.

Attorney: Dennis Dimsey (Civil Rights Division)

FTS 739-5187
@
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Lee and United States v. Eufaula City Board of Education,
F.2d (5th Cir., May 18, 1978) No. /7-34l16 DJ 169-2-9

Inter-district Transfers of Students

On May 18, 1978 the Fifth Circuit Court of Appeals vacated
and remanded the decision of U.S. District Judge Varner (M.D.,
Ala.) in Lee and United States v. Eufaula City Board of Educa-
tion. This case involved inter-district transfers of students
into the majority white Eufaula City School District from six
surrounding majority black school districts. The transferring
groups from each district were predominantly or completely
white. The district court found the transfers from only one
district to have had a negative effect on desegregation, but
enjoined transfers from five of the six districts. The Court
of Appeals found the district court's decision erroneous in
several respects - especially its premise that the effect (pos-
itive or negative) on school desegregation could be evaluated
by considering statistics for a school district as a whole. It
directed that evidence be taken on the question of the effect
of proposed transfers on individual schools. It also directed
the district court to require the defendants to adopt procedures
to police and evaluate transfer requests. We had argued that
the school district's failure to apply the correct standards to
transfer requests required an injunction against those trans-
fers. The Fifth Circuit, while agreeing for the most part with
our analysis of what the law requires, in effect has given the
‘defendants another chance to justify their transfer practices
to the district court.

Attorney: George Schneider (Civil Rights Division)
FTS 739-2858

United States v. School District of the City of Ferndale, Mich-
igan, F.2d (6th Cir., May 17, 1978) Nos. 76-1110 and 77-
, DJ 169-37-5

Title IV and the Equal Educational Opportunity
Act of 1974

On May 17, 1978 the Sixth Circuit issued its opinion in
the above-styled case. The United States had filed two suits -
one under the Equal Educational Opportunity Act of 1974 and the
other under Title IV - seeking to desegregate the black elemen-
tary U.S. Grant School. Ruling on a number of issues, the
Court held: (1) the district court erred in dismissing the EEOA
complaint on the ground that the Attorney General did not ade-
quately identify the persons ''on whose behalf' the action was
brought; (2) a desegregation suit brought by the Attorney
General solely under the EEOA may not include fourteenth amend-
ment claims; (3) the EEOA complaint adequately stated a claim
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against state defendants; (4) the findings of fact in HEW fund
termination proceedings are not entitled to collateral estoppel
effect in the EEOA suit; (5) those findings of fact should be
"admitted into evidence under Rule 803(8)(c), Fed. R. of Evid.;
(6) the district court's denial of a preliminary injunction in
the Title IV suit is vacated, and the case remanded in light of
the "considerable evidence'" presented by the United States
tending to show that Grant school is de jure segregated so that
defendants may present evidence. The court ordered that trial
commence not more than 60 days from its opinion and ''strongly
suggested'" that the EEOA suit and the Title IV suit be consoli-
dated for trial.

Attorneys: Miriam Eisenstein (Civil Rights Division)
FTS 739-4126
John Hoyle (Civil Rights Division)
FTS 739-2195
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LAND AND NATURAL RESOURCES DIVISION ,
Assistant Attorney General James W. Moorman

Sierra Club v. Andrus (Budget Case), . F.2d No. 75-1871
(D. C. Cir. May 15, 1978) DJ 90-1-4-974

National Environmental Policy Act of 1969

A majority of the D.C. Circuit panel (Judges Leventhal and
Bazelon) held that NEPA does not require an EIS on annual
budget requests for programs which have significant environ-
mental effects, but does require an EIS when substantial
changes are proposed for such programs after an earlier
long-range, programmatic EIS. OMB was directed to develop
methods and procedures to implement this NEPA duty. The
issue arose in litigation commenced by environmental groups
against Interior and OMB and involved the Fish and Wildlife
Service's budget for the National Wildlife System. In
partial dissent, Judge MacKinnon declared that NEPA was not
intended to apply to the budget process, budget requests are
not "proposals for legislation," and the requirement of an
EIS runs afoul of the confidentiality intended for
budgetmaking. )

Attorneys: Former Assistant Attorney General

: - Peter R. Taft, Dirk D. Snel and
Raymond N. Zagone (Land and Natural
Resources Division) FTS 739-2769/2748

Texas Committee on Natural Resources v. Bergland, F.2d
No. 77-2671 (5th Cir. May 8, 1978) DJ 90-1-4-1467

National Environmental Policy Act of 1969

The Fifth Circuit reversed the district court and ruled
that the Forest Service is not required to prepare EISs
concerning existing timber management activities which
comply with congressional directives (the Church Guidelines)
on clearcutting, pending completion of the new national
forest management plans mandated by the National Forest
Management Act. The court of appeals also held that the
Forest Service was not required to prepare a single
programmatic EIS covering all four Texas national Forests
and that an existing EIS concerning one Texas national
forest unit was adequate. Finally, the court of appeals
dissolved the district court's injunction restricting
clearcutting in the Texas national forests. Judge Goldberg

G/
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agreed with the result and most of the specific rulings. 1In
partial dissent, he would have required the Forest Service to
prepare an EIS on each forest unit, as the Service advised

it intended.

Attorneys: Robert L. Klarquist, Dirk D. Snel,
Edmund B. Clark (Land and Natural
Resources Division) FTS 739-2754/
2769/2977 and L. Mark Wine (formerly
of the Land and Natural Resources
Division)

Sac and Fox Tribe of the Mississippi in Jowa v. Licklider,

F.2d iNos. 77-1534 and 77-1595 (8th Cir. May 12,
1978) DJ 90-2-0-767

Indians

The Eighth Circuit, affirming a district court order,
held that Iowa may regulate on-reservation hunting and fishing
by members of the Sac and Fox Tribe in Iowa. Although
agreeing that the Tribe's Tama Settlement is in fact and
law an Indian reservation, the court of appeals rested its
holding on the special statutory circumstances concerning
federal-state-Indian relationships as to this Tribe.

Attorneys: John J. Zimmerman and Edmund B.
Clark (Land and Natural Resources
Division) FTS 739-4519/2977

Sanders v. White, F.2d No. 77-3122 (5th Cir.
May 9, 1978) DJ 90-1-4-1634

National Environmental Policy Act of 1969

The court of appeals summarily affirmed the district
court's decision that EPA's decision, not to file an
environmental support statement in connection with a grant
under Title II of the Federal Water Pollution Control Act
to upgrade a sewage treatment plant and to extend sewer
lines, was reasonable.

Attorneys: Anne S. Almy and Jacques B. Gelin
(Land and Natural Resources Division)
FTS 739-2855/2762
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Jette v. Bergland, F.24 No. 76-2129 (1l0th Cir.
May 11, 1978) DJ 90-1-4-1290 :

National En?ironmental Policy Act of 1969

Plaintiffs challenged the Forest Service's grant of
operating permits to Exxon for mineral exploration in the
Gila National Forest. The court of appeals rejected
plaintiffs' constitutional attack on the 1872 Mining Laws
and also affirmed the district court's dismissal of a ‘
nuisance and trespass action against Exxon. However, a
majority of the panel held that the district court erred
in dismissing plaintiffs' NEPA claim for failure to
exhaust administrative remedies, and remanded the case to
the district court to consider plaintiffs' claim that the
Forest Service should have prepared an EIS. The majority
seems to have misunderstood the function of the negative
assessments which were prepared by the Forest Service.

A petition for rehearing is being considered.

Attorneys: Kathryn A. Oberly and Raymond N.
Zagone (Land and Natural Resources
Division) FTS 739-2756/2748

Sierra Club v. Leslie Salt Co., F.2d No. 76-2696
(9th Cir.) DJ 62-11-75 :

Rivers and Harbors Act

The court of appeals reversed the district court's holding
that the Corps of Engineers' regulatory jurisdiction under the
Rivers and Harbors Act extends to the line of mean higher
high water on the Pacific Cocast, and instead ruled that the
Corps' authority stops at the mean high water line. However,
the court also ruled that the Corps' authority under Section
404 of the FWPCA extends "at least to waters which are no
longer subject to tidal inundation because of Leslie's dikes
without regard to the location of historic tidal water lines
in their unobstructed natural state." The court expressed
no opinion on the outer limits of the Corps' FWPCA
jurisdiction.

Attorneys: Kathryn A. Oberly and Edmund B.
Clark (Land and Natural Resources
Division) FTS 739-2756/2977

()

R
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United States v. Kenny, F-Zd Nos. 77-1575 and .
77-1695 (D.C. Cir. May 11, 1978) DJ 90-1-5-776 :

Real Property

The court of appeals affirmed, without opinion, the
decision of the district court holding that the United
States has acquired title by adverse possession to
certain underwater lots in the District of Columbia.

Attorneys: Deputy Assistant Attorney
General Sanford Sagalkin and
Charles E. Biblowit (Land and
Natural Resources Division)
FTS 739-2719/2772
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TAX DIVISION
Assistant Attorney General M. Carr Ferguson

Bankers Trust Co. v. Mallis (Sup. Ct., No. 75-1667,
March 28, 1978); nongovernment case

Rule 58 "separate document" requirement for appealable judgments

In this case, the Supreme Court sua sponte addressed the
frequently troublesome problem whether a combined final opinion
and order met the "separate document" requirement of Rule 58 of
the Federal Rules of Civil Procedure. In United States v.
Indrelunas, 411 U.S. 216 (1973), the Court had held that each
judgment or final order must be entered on a "separate document"
in order to satisfy Rule 58. In practice, most courts of appeal
interpreted this decision as precluding appeals from a combined
opinion and order, even though the opinion and order finally
disposed of all the claims of the parties.

In the instant Bankers Trust case, the Court of Appeals
waived the "separate document” requirement because the parties
had "'proceeded on the assumption that there was an adjudication
of dismissal.'" The Supreme Court affirmed, holding that the
purpose of the "separate document" requirement was to prevent
a party from losing his right of appeal, by reason of an
ambiguous earlier filed district court order, which might
ultimately be held to constitute a final judgment. The Court
stated that an absolute "separate judgment" requirement did not
advance this purpose, and only led to delay, where the parties
timely appealed from a final order or judgment not entered in a
separate document; under these circumstances, the appeal should
proceed without a "separate document" judgment.

The Court's opinion leaves unresolved whether a judgment
not incorporated in a separate document, and not appealed from,
constitutes a final judgment for other purposes, e.qg.,
res judicata, tolling statutes of limitation, filing of judgment
liens, execution, etc.

Attorney: Leonard J. Henzke, Jr. (Tax Division)
FTS 739-2933

ot
™
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United States and Frank Monaghan, Special Agent v. Commonwealth
National Bank and Frank O. Wickard, = F. Supp.
(USDC MD Pa., decided March 30, 1978). DJ 5-63-775.

Special Agent Issued Summons to Bank for Records of Joint
Bank Account Owned by Taxpayer and Wife; Court Held Notice
Requirement of Section 7609(a) Was Satisfied by Notice
Served Only on Husband-Taxpayer and Not on Wife.

In a case involving the notice requirements imposed by
the Tax Reform Act of 1976 in situations where third-party
recordkeepers (such as banks, attorneys, etc.) are required to
produce a taxpayer's records, the District Court held that notice
only to the taxpayer under investigation was sufficient, even
though the records sought were the joint records of taxpayer and
his wife. Here the summoned party, a bank, informed the Special
Agent that the records sought were those of a joint account and
requested the Special Agent give notice to the other party to the
joint account. At a show cause hearing the respondent bank
argued that Section 7609 requires that all persons to whom the
records pertain should be given notice of the summons. The Court
held that notice given to the taxpayer under investigation was
sufficient for the summons to be enforceable.

Attorney: James R, Hall, Jr. (Tax Division),
FTS 739-4789.
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Patricia M. Wald

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES
MAY 16 - MAY 30, 1978

Immigration Bill. On May 16 the House Judiciary Committee
reported out H.R. 12443, a bill which would provide for a
worldwide system of numerical limitations of visa numbers
rather than the present system of separate hemispheric
limitations. In addition, the bill would authorize a joint
Legislative and Executive Branch Commission to revise the
Immigration and Nationality Act. The Department has supported
both major aspects of this legislation.

Undocumented Aliens. On May 16, 17 and 18, the Senate
Judiciary Committee received testimony from a wide variety of
public witnesses concerning S. 2252, the Administration's
proposed Alien Adjustment and Employment Act. The groups
represented on May 16 included the Los Angeles County Board
of Supervisors, the American Friends Service Committee, the

‘ National Congress of Hispanic American Citizens, and the Texas
League of United Latin American Citizens. Senator Harrison
Schmitt of New Mexico and delegate Ron deLugo of the Virgin
Islands also testified on the 16th. On May 17, the committee
heard the views of Juan Luis, the Governor of the Virgin
Islands, and representatives of the A.F.L.-C.I.O., National
Council of Agricultural Employers, the National Urban League,
and the D.C. Board of Education. The witnesses on May 18
included Senator McClure of Idaho, the representatives of the
U.S. Chamber of Commerce, the American Legion, the.Mexican
American Political Association.

Friedman Nomination. The Senate, on May 17, confirmed
the nomination of Daniel M. Friedman to be Chief Judge of
the U.S. Court of Claims.

Anti-terrorism. The Senate Governmental Affairs Committee
on May 15 ordered favorably reported S. 2236, formerly cited
as the "Omnibus Antiterrorism Act". The bill contains the
Department's legislative initiative to implement the Montreal
Convention for the Suppression of Unlawful Acts Against the
Safety of Civil Aviation. The legislation now will probably
be referred jointly to the Committee on Commerce, Science,
and Transportation and Foreign Relations for a period not to
exceed thirty days.
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Omnibus Judgeship Bill. On May 17, House and Senate
conferees met to resolve the remaining differences between the
Senate and House-passed versions of the omnibus judgeship
legislation, H.R. 7843. The major topic of discussion was the
provision in the Senate-passed version of the bill which would
designate Alabama, Florida, Georgia, Mississippi and the Canal
Zone as the Fifth Circuit and Louisiana and Texas as the
Eleventh Circuit. The issue was not resolved in the May 17
session. The conference will reconvene after the Senate's
Memorial Day recess, which ends June 5.

Rehabilitation Act amendments. On May 16, by a vote of
382 to 12, the House passed H.R. 12467, a bill to amend the
Rehabilitation Act of 1973. This bill, which had not pre-
viously been referred to the Justice Department, was reported
out of Committee on May 13, with some amendments of serious
concern to this Department and then passed under suspension of
the rules. The Senate version, S. 2600, is ready for floor
consideration and could be up for a vote as early as the week
of May 29. We have both bills under active consideration in the
Department and will communicate any concerns we have to the
Senate for the floor debates and, assuming the bills go to
conference, for the use of the conferees.

Magistrates. The House Judiciary Committee has scheduled
markup of S.1613 , our bill to expand the jurisdiction of
U.S. Magistrates, for June 6. Barring unforseen complications,
this proposal, which has already passed in the Senate, should
be finally enacted in early summer.

Foreign Intelligence Wiretapping. On May 17, the House
Select Committee on Intelligence reported out by a vote of 8-2,
H.R. 7308, our wiretap bill.

Special Prosecutor Bill. On May 16, the House Judiciary
Committee ordered reported the special prosecutor bill,
H.R. 9705. An effort to add a requirement, such as is contained
in the Senate-passed version, for a KCIA special prosecutor
was defeated by a vote of 26-7.

Federal Tort Claims Act. On May 17, the House Judiciary
Subcommittee on Administrative Law and Governmental Relations
completed hearings' on H.R. 9219, our FTCA amendments. The
Subcommittee Chairman has indicated that markup will be
scheduled at an early date.

Attorneys Fees. On May 24, the Senate Judiciary Sub-
committee on Administrative Practice and Procedure reported
S. 270, the public participation bill, to the full committee
without recommendation. We anticipate that full committee
consideration will not occur until July or August.
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NOMINATIONS :

On May 17, 1978, the Senate received the following
nominations: A A

Russell T. Baker, Jr., to be U.S. Attorney for the
District of Maryland.

Shane Devine, to be U.S. DlStrlCt Judge for the District
of New Hampshire.

on May 25, 1978, the withdrawal of the nomination of
Len J. Paletta, to be U.S. D1strlct Judge for the Western
District of Pennsylvania.

CONFIRMATIONS:

On May 17, 1978, the Senate confirmed the following
nominations:

Daniel M. Friedman, of the District of Columbia, to be
Chief Judge of the U.S. Court of Claims; )

Jack E. Tanner, to be U.S. District Judge for the
Eastern and Western Districts of Washington;

. ' Robert F. Collins, to be U.S. District Judge for the

Eastern District of Louisiana;

Ellen B. Burns, to be U.S. District Judge for the
District of Connecticut; ’

Harold H. Greene, to be U.S. District Judge for the
District of Columbia;

Cristobal C. Duenas, to be Judge of the District Court
of Guam;

Leonard B. Sand, to be U.S. District Judge for the
Southern District of New York;

Alfred Laureta, of Hawaii, to be Judge for the District
Court for the Northern Mariana Islands.

On May 19, 1978, the Senate: confirmed the nomination of
George H. Lowe, to be U.S. Attorney for the Northern District
of New York.

On May 26, 1978, the Senate confirmed the following
nominations:

Adrian G. Duplantler, to be U.S. District Judge for the
Eastern District of Louisiana;

Walter M. Heen, of Hawaii, to be U.S. Attorney for the
District of Hawaii; and -

Ishmael A. Meyers, of the Virgin Islands, to be U.S.
Attorney for the District of the Virgin Islands.
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Department Authorization. The Senate Judiciary Committee,
on May 25, reported out as a clean bill the Department's
Authorization for FY 1979 after agreeing to add $30 million
for additional U.S. Attorneys and Marshals to serve with the
new judges in the Omnibus Judgeship bill and $5 million for
the Bureau of Prisons if they obtain the use of the Fort Dix
facilities.

Illinois Brick. The Senate Judiciary Committee, on
May 25, reported out by a vote of 9 to 5 S. 1874, to overcome
the effect of the Illinois Brick case that allowed only direct
purchasers to collect damages in antitrust cases. Earlier
the Committee adopted an Eastland amendment that limits foreign
governments and foreign government corporations from prevailing
unless the foreign government has comparable antitrust laws
and even then limits recovery to actual damages (and does not
allow treble damages). The vote on reporting out the bill -
For: Kennedy, Bayh, Abourezk, Biden, Culver, Metzenbaum,
DeConcini, Hatfield and Mathias - Against: Eastland, Allen,
Thurmond, Scott and Hatch.

Bolvian Prisoner Treaty. Michael Abbell, Director of the
Prisoner Transfer Program for the Department, testified before
the Senate Foreign Relations Committee on May 25 in support
of the treaty between the United States and Bolivia on the
Execution of Penal Sentences. He also shared with the
Committee the Department's experience in the successful
implementation of a similar treaty with Mexico. It is expected
that the Committee will consider the Bolivian Treaty during
the first full week of June.

Institutionalized Persons. On May 26, the House further
considered H.R. 9400, concerning rights of institutionalized
persons, but did not complete action on it. It will probably
receive final actioén late in the week of May 29. The House
adopted two amendments: one providing for a one-House veto of
standards promulgated by the Attorney General, and the other,
reinstating coverage for persons in jails, prisons, or other
correctional institutions, but only permitting the Attorney
General to initiate civil actions in these areas when the
court has transmitted a complaint or petition.

Pompa Nomination. The Senate Judiciary Committee, on
May 25, reported favorably the nomination of Gilbert G.
Pompa to be Director of the Community Relations Service.

Pretrial Service Agencies. The Senate Judiciary Committee,
on May 25, reported favorably S. 2937, authorizing an
additional $5 million for pretrial service agencies,
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FEDERAL RULES OF CRIMINAL PROCEDURE
Rule 11(c) (1). Pleas. Advice to Defendant.

The Court of Appeals for the 10th Circuit affirmed defendant's
conviction for unlawful distribution of heroin. Defendant had
contended, .inter alia, that the trial court failed to comply with
Rule 11l(c) (1) when, in accepting his guilty plea, it merely
advised him that a special parole term of at least three years
could be imposed, in addition to imprisonment, rather than inform
him of the possible lifetime special parole term.

- According to the Tenth Circuit, "the express language of
Rule 11 as amended requires that a defendant be informed that the
maximum possible penalty which may be imposed may include a
possible lifetime special parole term." The Appellate Court,
however, did not require reversal of deféndant's conviction since
in order for collateral relief to be available, something more
than a simple violation of a formal requirement of Rule 11 must
be shown. The court cited United States v. Hamilton, 553 F.2d 63
(10th Cir. 1977) which in turn adopted the standard set forth in
Davis v. United States, 417 U.S. 333 (1974), "that a technical
Tule violation must result in a miscarriage of justice or present
exceptional circumstances to justify collateral relief." Here,
where defendant was represented by competent counsel, where trial
court explained defendant's rights at length and stressed that a
parole term of at least three years could be imposed in addition
to imprisonment (implying the possibility of a longer term), where
ultimate sentence was within the term of imprisonment which the
court told the defendant he might receive, and where the guilty
plea was not attacked on direct appeal, no such miscarriage of
justice took place justifying collateral relief.

(Affirmed.)

United States &. William Edward Eaton, F.2d , No. 77-
1778 (10th Cir., March 13, 1978)
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FEDERAL RULES OF CRIMINAL PROCEDURE
Rule 12.1. Notice of Alibi; Failure to Comply.

The Tenth Circuit has recently upheld a ruling by a trial
judge which excluded testimony by defendant's alibi witnesses in
view of the defendant's noncompliance with Rule 12.1(a).

In holding that the trial judge did not abuse his discretion
in applying the exclusionary sanction of Rule 12.1(d) the
unanimous court held that "Authority in the trial judge to
exclude evidence for noncompliance is contemplated by the wording
and history of the Rule," citing as authority Advisory Committee
Notes on Rule 12.1 of the Federal Rules of Criminal Procedure,

62 F.R.D. 293-295. Also see 1 Wright and Elliott, Federal
Practice and Procedure, §§ 201-203, pp. 170-174 (1977 Pocket
Part); United States v. Myers, 550 F.2d 1036 (5th Cir. 1877);
USAM § 9-18.100 et seq.

We further note that the Supreme Court has expressly not
decided the constitutionality of the exclusion sanction
authorized by Rule 12.1(d) (see Williams v. Florida, 399 U.S. 78,
83 n.14 (1970) and Wardius v. Oregon, 412 U.S. 470, 472 n.4

. (1973)), although we believe the provision to be constitutional.

(Judgment Affirmed.)

United States v. John Thomas Fitts, No. 77-1428 (10th Cir.
May 8, 1978) (unpublished, although we have requested the Tenth
Circuit to publish the decision).
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