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COMMENDATIONS

Assistant United States Attorney Carolyn Grace District of

Massachusetts has been commended by Louis Cox General Counsel

of the Postal Service for her work in Thomas Higgins
United States Postal Service

Assistant United StatesAttorneyTerry Lehmann Southern

District of Ohio has been commended by Clarence Felley
Director of the Federal Bureau of Investigation for his

excellent prosecution of the Edwin Adams et al case
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POINTS TO REMEMBER

UNITED STATES ATTORNEYS MANUAL--PLUESHEETS

The following Bluesheets have been sent to press in

accordance with 11.550 since the last issue of the Bulletin

DATE AFFECTS USAM SUBJECT

71478 114.210 Delegation of Authority
to Conduct Grand Jury
proceedings

71478 94.300 Polygraphs

Executive Office
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UNITED STATES ATTORNEYS MANUAL--TRANSMITTALS

The followingUnited StatesAttorneys Manual Transmittals

have been issued to date in accordance with USAM 11.500
This monthly listing maybe removed from the Bulletin and used

as check list to assure that your Manual is up to date

TRANSMITTAL
AFFECTING DATE DATE OF

TITLE NO MO/DAY/YR Text CONTENTS

8/20/76 8/31/76 Ch 123

9/03/76 9/15/76 Ch

9/14/76 9/24/76 Ch

9/16/76 10/01/76 Ch

2/04/77 1/10/77 Ch 61012

3/10/77 1/14/77 Ch 11

6/24/77 6/15/77 Ch 13

1/18/78 2/01/78 Ch 14

6/25/76 7/04/76 Ch to

8/11/76 7/04/76 Index

7/23/76 7/30/76 Ch to

11/19/76 7/30/76 Index

1/03/77 1/03/77 Ch to 15

1/21/77 1/03/77 Ch

3/15/77 1/03/77 Index

11/28/77 11/01/77 Revisions to

Ch 16 1115
Index

2/04/77 1/11/77 Ch to

3/17/77 1/11/77 Ch 10 to 12
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6/22/77 4/05/77 Revisions to
Ch 18

3/31/77 4/05/77 Ch to

4/26/77 1/19/77 Index

11/18/77 11/22/76 Ch to

3/16/77 11/22/76 Index

1/04/77 1/07/77 Ch

1/21/77 9/30/77 Ch to

5/13/77 1/07/77 Index

6/21/77 9/30/76 Ch pp 36
2/09/78 1/31/78 Revisions to

Ch

1/12/77 1/10/77 Ch 41117
18343738

2/15/78 1/10/77 Ch 7100122

1/18/77 1/17/77 Ch 121416
40414243

1/31/77 1/17/77 Ch 130 to 139

2/02/77 1/10/77 Ch 12810
15101102104
120121

3/16/77 1/17/77 Ch 20606163
6465666970
7172737577
788590110

9/08/77 8/01/77 Ch pp 81
129 Ch
39

10/17/77 10/bl/77 Revisions to

Ch.1
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4/04/78 3/18/78 Index

10 5/15/78 3/23/78 Revisions to

Ch 4815 and

newCh.6

11 5/23/78 3/23/78 Revisions to

Ch 111214
1718 20

12 6/15/78 5/23/78 Revisions to

Ch 404143
60

13 7/12/78 6/19/78 Revisions to

Ch 616364
6566

Transmjttal to bed istributed to Manual Holders
soon

Executive Office
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PREPARATION OF SEARCH WARRANT IN COPYRIGHT CASES

Several recent decisions by the First and Ninth Circuit

Courts of Appeal have important ramifications for Assistant United

States Attorneys who prepare such warrants in copyright matters

In United States Drebin 557 F.2d 1316 9th Cir 1977 modified

No 753475 9th Cir Jan 23 1978 cert denied 46 U.S.L.W

3709 May 15 1978 United States Klein 565 F.2d 183 1st Cir

1977 and In Re Application of Montilla Records of Puerto Rico

Morales No 77-1199 1st Cir May 15 1978 the courts have held

iva1id for lack of specificity search warrants describing the

property to be seized in generic terms such as all illegally

produced and stolen copies of motion picture film certain

8track electronic tapes which are unauthorized pirate
reproductions and all sound recordings manufactured

without permission

To assure that future warrants do not encounter these

difficulties the Criminal Division suggests that affidavits for

search warrants in copyright matters contain the following

information

detailed description of the differences between

lawfully and unlawfully duplicated products or of the

manner in which the agent proposes to distinguish

between the two upon executing the warrant and

description of the agents expertise or

experience in copyright investigations including

the number of times if any the agent has

executed similar warrants

Further on the face of the warrant the description of the

property to be seized should always incorporate by reference the

detailed description contained in the affidavit In warrant

seeking evidence of sale of pirate 8track tapes for example
the affidavit should include detailed description of the tell

tale characteristics of pirate tapes and the agent should explain

how he came to be familiar with those characteristics

If the property to be seized consists of counterfeit records

or tapes i.e where the packaging as well as the sound recording

is duplicated by the infringer the description on the face of the

warrant should show that the property to be seized is counterfeit

as opposed to pirate and special care should be used in detailing

how the agent can distinguish counterfeits from legitimate products

Statements from the copyright owner relating to the lack of

authority of the infringer to manufacture or sell the product will

be useful and should be emphasized It may be as in the Montilla

case supra that an infringers entire inventory of particular
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product is unauthorized and statement to that effect may be
sufficient explanation of the scope of the search

Where the infringer likely has both lawful and unlawful
copies in his possession the affidavit must detail the character
istics of the counterfeit versions These characteristics often
involve subjective judgments for instance whether words or
pictures are printed clearly or in blurred fashion but they
must be articulated as clearly as possible In such cases the
affidavits description of the agents expertise in identifying
counterfeit items may be critical to the legality of the warrant
See United States Klein supra

In cases involving illegally made videotape copies of motion
pictures the affidavit for the warrant should include descrip
tion of videotape cassettes and where possible should specify
the format i.e 1/2-inch or 3/4-inch or both of the cassettes
for which the warrant is sought In investigations involving
these cassettes circumstances will often indicate that if

videotape cassette of motion picture exists it is necessarily
an unauthorized copy because the release of the motion picture
in videotape form has never been authorized by the copyright
owner That information is available from the Film Security
office of the Motion Picture Association of American in lbs
Angeles

When warrant incorporates by reference descriptions
contained in the affidavit it is imperative that the affidavit
accompany the warrant upon its execution if the searching agents
are to know what property is subject to seizure See United
States Womack 509 F.2d 368 D.C Cir 1974 cert denied
422 U.S 1022 1975 and United States Moore 461 F.2d 1236
D.C Cir 1972

Further information can be obtained from the Government
Regulations and Labor Section Criminal Division

Criminal Division
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Forsham Califano ___ F.2d ___ No 76-1308 C.A.D.C
July 11 1978 DJ 14516842

Freedom of Information Act Agency Records

Between 1959 and 1972 the Government NIH funded multi-

million dollar clinical research project by 12 State or

private medical centers The purpose of the project was to

study the efficacy of oral drugs in the treatment of diabetes
As in the case of most Government-funded research the Gov
ernment had right of access to records and raw research data
of the grantee institutions Several doctors who disagreed
with the published conclusions of the research project and
with proposed FDA actions based on those conclusions brought
this action under the Freedom of Information Act seeking the

raw research data of the project The court of appeals accept
ing our arguments has just ruled that records of Government

grantees which are not in the possession of the Government
are not agency records under the Freedom of Information Act

Attorney Michael Kixnmel Civil Division
FTS 7393418

In re FTC Line of Business Report Litigation ____ F.2d ____
No 771728 C.A.D.C July 10 1978 DJ 1021867 1021911
1021912 1021913

Comptrollers Power To Approve Agencys Forms

The Federal Trade Commission proposed questionnaire for

virtually all major industrial companies requiring financial
data from them broken down by their various lines of business
As part of massive lawsuit against the FTC to block this

questionnaire several dozen companies argued inter alia that
the Comptroller General who has the duty to review and approve
regulatory agencies questionnaires should have disapproved
this one because the data which would be produced would not be

meaningful or reliable Representing the Comptroller General
we argued that the Comptrollers only duties are to see to it

that the form does not ask for information already available
from another source and that it is not so written as to be

unduly burdensome he could not disapprove form on substantive

grounds such as the reliability of the data to be produced
The D.C Circuit upheld the FTCs issuance of the form and
approved the Comptrollers actions

Attorney Frank Rosenfeld Civil Division
FTS 7393969
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Lee Pharmaceuticals Kreps ____ F.2d ____ No 76-2082

9th Cir June 29 1978 DJ 1457518

Freedom of Information Act Exemption Patents

Plaintiff patent applicant requesting disclosure of

all abandoned patent applications in the possession of the

Patent Office which were relevant to its lending patent
application The Patent Office declined to disclose the appli
cations pursuant to 35 U.S.C 122 which provides that patent
applications are to be held in confidence unless necessary
to carry out the provision of any Act of Congress Plaintiff
contended that the Patent Office owed it duty to examine
abandoned patent applications under 35 U.S.C 131 and thus
disclosure was necessary The Ninth Circuit affirming the

district court has held that 35 U.S.C 122 is an exemption
statute under the criteria of amended exemption that aban
doned patent applications are included within its confiden
tiality provisions and that the Patent Office had no duty to

examine abandoned patent applications in its consideration of

pending applications

Attorney Alice Mattice Civil Division
7393259

Reuss Balles ____ F.2d ____ No 771012 C.A.D.C July
1978 DJ 145105157

Standing

Congressman Reuss Chairman of the House Committee on Bank
ing Finance and Urban Affairs brought an action in the district
court seeking the removal of the five Reserve Bank members of
the Federal Open Market Committee FOMC on the ground that
they hold their offices illegally in the absence of Presidential
appointment and Senate confirmation He alleged standing to

bring the action in his capacity as legislator and as holder
of long-term bonds The district court dismissed the action
for lack of standing The court of appeals has affirmed on the
basis that neither the legislative powers nor the long-term
bonds of Congressman Reuss are adversely affected by the mode
of appointment of the five Reserve Bank members

Attorney Michael Kixnmel Civil Division
FTS 7393418
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CRIMINAL DIVISION
Assistant Attorney General Philip Heymann

Crist Bretz No 76-1200 decided June 14 1978

Double Jeopardy the federal rule that jeopardy attaches
when the jury is empaneled and sworn is binding on the

States through the Fourteenth Amendment

In Crist Bretz No 761200 decided June 14 1978 the

Court held that the federal rule governing the time when jeopardy
attaches in jury trial-when the jury is swornis constitution
ally mandated and consequently binding on the States through
the Fourteenth Amendment In so holding the Court struck down
Montana statute providing that jeopardy does not attach until the
first witness is sworn Pursuant to that statute Montana has
tried and convicted the appellees on state charges before jury
despite previously having had the charges dismissed due to

defective indictment after the initial jury had been empaneled
and sworn

The Court stated that the reason for holding that jeopardy
attaches when the jury is empaneled and sworn lies in the need
to protect the interest of an accused in retaining chosen jury
Slip Op at Thus in affixing the precise point at which
jeopardy attaches in all jury trials and in determining that
this is constitutionally guaranteed the Court explicitly gave the

concept of defendants valued right to particular tribunal
equal importance to other double jeopardy concerns previously
articulated by the Court-- the finality of judgments and the
minimization of harassing exposure to the harrowing experience of

criminal trial Slip Op at 10

Attorney Alan Sobol Criminal Division
FTS 7394504
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James Moorman

United States New Mexico ____ U.S ____ No 77-510

S.Ct July 1978 DJ 9012875

Reserved Water Rights

By 5-to-4 margin the Supreme Court held that
Federal reserved water rights in national forest did not
include uses for stockwatering and recreation which the
dissenters did not dispute and additionally held that
such reserved water rights did not include the maintenance
of minimum instream flows for fish and wildlife protection
This decision was based on 16 U.S.C 475 of the Organic
Administration Act of 1897 describing the purposes for

which national forests were to be established

Attorneys Assistant Attorney General James
Moorman Peter Steenland and
Dirk Snel Land and Natural
Resources Division and Deputy
Solicitor General Stephen
Barnett.FTS 7392701/2748/2769/4037

California United States ____ U.S No 77283 S.Ct
July 1978 DJ 90121016

Reclamation Act of 1902

The Supreme Court held 6-3 that under the
Reclamation Act of 1902 the United States must apply to the
State for water appropriation use and distribution permit
in connection with Federal reclamation project here the
New Melones Dam unit of Interiors Central Valley Project
in California and the State may impose conditions in the
permit which are not inconsistent with clear congressional
project directives The case was remanded for determination
of the consistency of the conditions with such directives

Attorneys Deputy Solicitor General Stephen
Barnett Assistant to the Solicitor
General Sara Beale and Carl Strass
and Peter Steenland Land and Natural
Resources Division FTS 7394037/3957
2720/2748
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Penn Central Transportation Co New York City ____ U.S

____ No 77444 S.Ct June 26 1978 DJ 90135331

Condemnation

The Supreme Court held 6-3 that New York Citys
Landmarks Preservation Law does not take Grand Central
Terminal without just compensation While designation of
the Terminal as landmark restricted development of the site
without City Commission approval and the Commission here
refused to permit construction of 55-story office building
over the Terminal the Court emphasized that the restriction
is related to the general welfare and most important
allowed reasonable beneficial use and opportunities to

enhance the site as well as other properties

Attorneys Carl Strass and Peter Steenland
Land and Natural Resources Division
and Peter Buscemi Assistant to the

Solicitor General.FTS 7392720/2748/
4377

United States Lincoln Albert Allen ____ F.2d ____ No 77-3113
9th Cir June 14 1978 DJ 901101320

Mining

The Ninth Circuit upheld the district courts
decision that continued occupation of unpatented mining
claims declared invalid constituted trespass against the
United States The right to locate valuable mineral
deposit does not include the right to obstruct surface
use by occupying public lands for residential purposes
under the guise of repeated location attempts

Attorneys Maryann Walsh and Carl Strass
Land and Natural Resources Division
FTS 7395053/2720
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OFFICE OF LEGISLATIVE AFFAIRS

Assistant Attorney General Patricia Wald

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES

JULY 11 JULY 25 1978

PrivacI The House Banking Committee voted July 11 to

report out H.R 13088 Title XI of the bill is the Right

to Financial Privacy Act The Department supports Title XI in

its present form with the exception of two amendments added

during the Committee deliberations These restrict the use

that may be made of financial records subpoenaed by the grand

juries and sharply limit intragovernment transfers of

financial records obtained from third parties We are

attempting to convince the sponsors of these amendments which

had strong support in the Committee to modify them to

accommodate law enforcement needs

Assistant Attorney General Philip Heymann testified on

July 13 before Representative Kastenmeiers Judiciary Sub

committee on Courts Civil Liberties and the Administration of

Justice concerning H.R 214 The Bill of Rights Procedures

Act Mr Heymann urged the Subcommittee to adopt the approach

of the Departments compromise records privacy legislation

proposal

FBI Non-Intelligence Charter Assistant Attorney General

Philip Heymann and other Department and FBI representatives

appeared before the Senate Judiciary Subcommittee on

Administrative Practice and Procedure to discuss FBI use of

informants The hearing was part of series chaired by

Senator Kennedy to provide the basis for drafting statutory

non-intelligence charter for the Bureau There was considerable

discussion of the Rowe case as well as more general

consideration of the use of informants Senator Kennedys

next hearing will probably focus on domestic security

investigations

Bolivian Prisoner Exchange Treaty On July 12 the Senate

approved by 95-0 vote the treaty between Bolivia and the

United States on the Execution of Penal Sentences This treaty

is very similar to the treaties with Mexico and Canada for the

transfer of criminal law offenders The Departments

legislative initiative enabted last Session of Congress PL

95-144 to implement the Mexican and Canadian treaties will

also implement this treaty with Bolivia
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Bankruptcy Reform On July 12 the Senate Judiciary
Committee ordered favorably reported 2266 Bankruptcy Reform
The Senate version does not go as far as the Housepassed bill

in several respects The Senate bill provides for bankruptcy

judges with 12 year term appointments while the House version

includes provisions for appointment of regular Article III

bankruptcy judges The Department favors the Senate version

Department Authorization On July 10 the Senate passed
without significant amendment 3151 the Department
Authorization bill for FY 1979 The House version H.R 12005
is awaiting floor action

Nazi War Criminals On July 11 the House Judiciary
Committee ordered favorably reported H.R 12509 bill pro
viding for the exclusion or deportation of aliens who

persecuted others on the basis of race religion national

origin or political opinion The supporters of the bill
including the Department endorse the new grounds for exclusion

or deportation as means of facilitating INS proceedings

against Nazi war criminals residing in the U.S

On July 19 20 and 21 the House Judiciary Subcommittee on

Immigration Citizenship and International Law held oversight

hearings concerning past efforts to deport or exclude Nazi war

criminals from the U.S The witnesses included retired INS

officials and representatives from GAO CIA State Department
and the Defense Department Present INS officials will be

asked to testify at later date the chief of INS Nazi War

Criminals prosecution unit is in the Soviet Union to interview

potential witnesses

PCP On July 13 the Senate Judiciary Subcommittee reported
out 2778 the proposed PCP Criminal Law and Procedures Act

of 1978 The bill would increase the criminal penalty for

the unauthorized manufacture distribution or possession
with intent to distribute of phencyclidine PCP It would

also impose upon purchasers of essential chemicals used in the

making of PCP such as peperdine the requirement of providing

proper identification and would impose upon sellers of

precursors the requirement of maintaining records for

reporting purposes The bill was amended by the Subcommittee

to ease the reporting requirements for regular purchasers of

peperdine with record of lawful utilization of the chemical

This revision was in keeping with the Departments view that

the Congress provide for balance between the need to prevent
illicit use of peperdine and the need for legitimate commerce

and research utilizing piperdine threeyear sunset
provision was also added to the bill
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Walker-Levitas Amendment to the Labor-HEW Appropriations
bill This amendment purports to ban use of appropriations to

issue implement or enforce any numerical requirement related

to race creed color national origin or sex Letters to

the Senate Committee Chairman Senator Magnuson were forwarded

by Justice Labor and HEW strongly opposing the amendment

Wiretap bill The House Rules Committee on July 12 granted

the rule which we supported for our wiretap bill H.R 7308
This bill will provide procedure for court approval for

proposed electronic surveillance for foreign national security

intelligence

Pregnancy Disability By vote of 376 to 43 the House

passed H.R 6075 the pregnancy disability bill on July 18
The House bill contains an exclusion for abortion coverage
which many supporters oppose It was determined however
that elimination of that exclusion would have been extremely

unlikely on the House floor and accordingly the bill proceeded

under suspension of the rules with no amendments permitted
We are hopeful that the exclusion can be eliminated or

limited in Conference

Equal Rights Amendments On July 18 by final vote of

19 to 15 the House Judiciary Committee favorably reported to

the full House H.R Res 638 to extend the deadline for

ratification of the Equal Rights Amendment The Committee voted

17 to 16 in favor of shortening the original seven year
extension to three years three months and eight days and 21

to 13 to defeat an amendment to allow states that have

ratified the amendment to rescind that ratification during the

extension period tough fight is now expected before the

Rules Committee although the Speaker has stated publicly that

there is sufficient support for the measure on the House floor

to ensure passage The Speaker and Majority Leader consider

this resolution to be one of the priorities to be dealt with

before the target adjournment date for the 95th Congress of

October 1978 The Senate Judiciary Subcommittee on the

Constitution plans to hold hearings on the matter August

through The Department has been asked to testify

Anti-Terrorism Deputy Assistant Attorney General Mary

Lawton testified July 20 before the Aviation Subcommittee of

the House Public Works and Transportation Committee in support

of H.R 13261 bill to strengthen Federal programs and

policies for combating terrorism This proposed legislation
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contains the Departments legislative initiative to implement
the Montreal Convention for the Suppression of Unlawful Acts

Against the Safety of Civil Aviation similar Senate bill
2236 has already been approved by the Senate Governmental

Affairs Foreign Relations and Commerce Committees and is

currently pending with the Senate Select Committee on

Intelligence

Dispute Resolution On July 20 Assistant Attorney General
Meador Office for Improvements in the Administration of Justice
testified before the House Commerce Subcommittee on Consumer
Protection in support of 957 This bill would establish
within the Department of Justice minor dispute resolution

resource center and grant program to fund dispute mechanisms
The bill which has already passed the Senate was jointly
referred to the Committees on Commerce and the Judiciary both

of which seem inclined to move it The Judiciary Subcommittee

on Courts Civil Liberties and the Administration of Justice

has scheduled hearing on the matter for July 27 and Mr
Meador will again testify for the Department We are hopeful
that the House will act favorably on the bill within the time

remaining before adjournment in October

Bilingual Courts On July 19 the Department of Justice

presented the testimony of two witnesses in support of 1315

and H.R 10228 the proposed bilingual courts act before the

House Judiciary Subcommittee on Civil and Constitutional

Rights Paul Nejelski Deputy Assistant Attorney General in

the Office for Improvements in the Administration of Justice
testified in favor of the sections dealing with the provision
of interpreters services for the speech and hearing impaired
and the non-English speaking John Huerta Deputy Assistant

Attorney General in the Civil Rights Division supported those

provisions permitting Spanish to be spoken in the District

Court for Puerto Rico Julio Morales Sanchez United States

Attorney for Puerto Rico will also present testimony on this

latter issue before the Subcommittee on August This bill

has already passed the Senate Although the House Sub
committee appeared to be receptive to the entire bill it

seems that time constraints may not permit them to act favorably
on the Puerto Rican portions Accordingly we anticipate that

the Subcommittee will act upon the interpreters services

provisions this Congress and hopefully the Puerto Rican

provisions next Congress

Stanford Daily legislation The list of Senate co-sponsors
of legislative responses to the Stanford Daily decision has

grown to 13 while the House cosponsors now number 66
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Republican Civil Rights Proposal H.R 9804
Republican-sponsored comprehensive revision of civil rights law
will be the subject of at least one hearing date in the

Congressman Don Edwards Subcommittee Congressman Edwards

has now decided to hold the hearing in September rather than

prior to the August recess

Departmental Legislative Proposals Amending D.C Code On

July 17 the House Committee on the District of Columbia ordered

favorably reported 2511 bill to restrict the possession
and carrying of pistols other firearms and other dangerous

weapons by D.C correctional officers to periods of time when

they are on duty and authorized by the Director of the D.C
Department of Corrections The Committee considered and voted

to table 2512 bill to provide explicit authority for the

arrest of material witnesses in D.C Both bills originated as

Department legislative proposals The move to table 2512

was in response to complaint from the American Civil Liberties

Union relayed through Congressman Dellumst staff that it had

not been given an opportunity to comment on the measure OLA

and the Committee staff will be in touch with the ACLU to

determine what its concerns are

Immigration Bills On July 18 the House passed H.R 12443
bill which would provide for world-wide system of numerical

limitations of visa numbers rather than the present system of

separate hemispheric limitations In addition the bill would

authorize joint Legislative and Executive Branch Commission

to revise the Immigration and Nationality Act The House also

passed H.R 12508 bill which would facilitate the admission

into the United States of more than two alien adopted children

and would also provide for the expeditious naturalization of

adopted children Both bills are supported by the Department
and are regarded as noncontroversial

Federal Tort Claims Act Amendment On July 20 the House

Judiciary Subcommittee on Administrative Law and Governmental
Relations approved for full Committee consideration our

legislative proposal H.R 9219 to provide immunity from civil

suit for governmental employees for actions within the scope
of their employment or under color of office The provisions

concerning disciplinary measures which we had agreed to were

not included in the bill as approved by the Subcommittee

Rights of Institutionalized Persons On July 18 the

Senate Judiciary Committee ordered favorably reported 1393
bill which would authorize the Attorney General to redress

deprivations of constitutional rights of institutionalized

persons The House companion bill H.R 9400 was shceduled

for floor consideration late in the week of July 24
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LEAA Reform Hearings on the Administration proposal to

restructure substantially the Law Enforcement Assistance

Administration introduced as 3270 and H.R 13397 on

July 10 are being scheduled for mid-August by the Senate

Judiciary Subcommittee on Criminal Laws and Procedures and the

House Judiciary Subcommittee on Crime

CONFIRMATIONS

On July 21 1978 the Senate confirmed the following
nomination

Robert Hauberg to be U.S Attorney for the Southern

District of Mississippi

NOMINATIONS

On July 21 1978 the Senate received the following
nominations

James Phillips Jr of North Carolina to be U.S
Circuit Judge for the Fourth Circuit and

Edward Korinan to be U.S Attorney for the Eastern

District of New York

On July 25 1978 the Senate received the following
nominations

Patricia J.E Boyle to be U.S District Judge for the

Eastern District of Michigan
Julian Cook Jr to be U.S District Judge for the

Eastern District of Michigan and

Harry Claiborne to be U.S District Judge for the

DIstrict of Nevada
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FEDER1L RULES OF CRIMINAL PROCEDURE

Rule 11e Inadmissibility of Pleas Offers
of Pleas and related Statements

Defendant appealed convictions for conspiracy to violate
federal narcotics law and for distribution of heroin and possession
of heroin with intent to distribute The defendant contended that
his statements indicating willingness to cooperate in future

investigations were inadmissible under Crim 11e
which prohibits admission of evidence of plea bargaining or any
statements relating to plea bargaining The court however held
that when the defendant had not communicated any desire to enter
into bargain the statements he volunteered did not fall under
Rule 11e defendants silent hope without any discussion
of bargain that his cooperation will result in reduction of

punishment does not confer the protection of Rule 11e

Affirmed

United States Walter Levy F.2d No 78-1010
2nd Cir June 21 1978
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 41c Issuance and Contents Warrant

Upon Affidavit

The government appealled under 18 U.S.C 3731 an order

suppressing evidence seized pursuant to search warrant The
District Court had held that the affidavit for the search warrant
was insufficient in that it did not contain written recitation
of facts establishing probable cause but instead merely incor
porated those facts by reference to tape recording of oral
statements made under oath before the issuing magistrate The
Court of Appeals for the Seventh Circuit found the affidavit
sufficient under Rule 41c now Rule 41c and reversed the
order

Citing the language of the Rule itself which provides that
the issuing magistrate may require the affidavit to appear before
him and testify under oath provided that such proceeding shall
be taken down by court reporter or recording equipment and made

part of the affidavit the court.found the magistrate may consider

sworn oral testimony in determining whether there is probable
cause for issuance of warrant and that the testimony could be

incorporated by reference into the affidavit and become part of it
The court further held that the requirements of Rule 41c were
met even where as in the case before it the sole source of facts

establishing probable cause was the tape recording of the sworn
testimony before the magistrate incorporated by reference into
the affidavit and that there was certainly no need to reduce the

recording to transcript to be physically incorporated into the

affidavit before it was sworn and subscribed to

Reversed and remanded

United States Ronald Steven Mendel Kerry Lowell Gress and
Elizabeth Reeves F.2d No 77-1421 7th Cir May 10
1978
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FEDERAL RULES OF EVIDENCE

Rule 404 Character Evidence Not Admissible To
Prove Conduct Exceptions Other Crimes

Defendant appealed convictions for conspiracy to violate

federal narcotics law and for distribution of heroin and possession
of heroin with intent to distribute Among the contentions on

appeal was that admission of defendants statement that he had

cooperated with the FBN in the past violated Fed Ev 404
because the jury could not help concluding that his prior coopera
tion resulted from commission of prior crime and evidence of

other crimes or wrongful acts is generally inadmissible under
Rule 404b The court held however that even if admission
of this evidence .. would have been erroneous under Rule 404
the refusal of the defense to accept curative instruction

by the trial judge in this case forecloses the point
on appeal

Affirmed

United States Walter Levy F.2d No 78-1010
2nd Cir June 21 1978



387

VOL 26 AUGUST 1978 NO 15

FEDERAL RULES OF EVIDENCE

Rule 609b Impeachment by evidence of conviction
of crime Time limit

The Court of Appeals for the Second Circuit affirmed
defendants conviction for securities mail and wire fraud and
for conspiracy At trial defendants prior convictions were
introduced into evidence by the government Since the convictions
were more than ten years old their admissibility was subject to
the requirements of Rule 609b of the Federal Rules of Evidence
which provides that conviction more than ten years old is not
admissible unless its probative value outweighs the prejudicial
effect it might have On appeal the defendant contended that
determination of this balancing process must be an ontherecord
finding and that no such finding was made

The Court of Appeals held that when convictions more than
ten years old are sought to be introduced pursuant to Rule 609
the district judge must make an on-the-record finding based on
specific facts and circumstances that the probative value of the
evidence substantially outweighs the danger of unfair prejudice.t
However the court found that in this case where there was over
whelming evidence of guilty and the prior convictions in question
had already been introduced as evidence of knowledge and intent
under Rule 404 the failure to make an ontherecord finding was
harmless error

Affirmed

United States Arnold Nelson Mahier and Dean Ubben
F.2d No 771484 No 781048 2nd Cir June 26 1978
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