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COMMENDATIONS

Assistant United States Attorney John O. Martin, District
of Kansas, has been commended by W.R. Richie, Postal Inspector
in Charge, for his excellent preparation in the two cases
involving Dwight V. Kingery.

Assistant United States Attorney Joseph T. Cook, Southern
District of California, has been commended by William E. Hall,
Director, U.S. Marshals Serv1ce, for successfully defending the
case involving the Service's Witness Protection Program. -

Assistant United States Attorney Boward A. Allen, Southern
District of California, has been commended by C.E. Michaelson,
Inspector in Charge, for his successful prosecution involving
violations of the Mail Fraud Statutes.

Assistant United States Attorney Rhea Kimble Neugarten,
Southern District of New York, has been commended by L.M. Saunders,
Inspector in Charge, for her successful prosecution in two mall
fraud trials.

Assistant United States Attorney Kenneth Josephson, Western
District of Missouri, has been commended by R.C. Voskuil,
District Director, Department of Treasury, for his prosecution
of three tax protesters.

Assistant United States Attorney Robert M. Werdig, Jr.,
District of Columbia, has been commended by Richard H. Thompson,
Major Ceneral, United States Army, for his efforts in the case
Inflated Products Co. v. Brown.
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POINTS TO REMEMBER

UNITED STATES ATTORNEYS' MANUAL--BLUESBEETS

No Bluesheets have been sent to press in accordance with
1-1.550 since the last issue of the Bulletin.

(Executive Office)
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Consumers Union of the United States, Inc. v. Heimann, No. 77-
2215 (D.C. Cir., August 31, 1978) DJ 145-3-1670

Freedom of Information Act; Exemption 8

Consumers Union sought access under the Freedom of Informa-
tion Act to banking agency examination reports detailing national
bank compliance with the Truth in Lending Act. The Comptroller's
Office resisted disclosure on the basis of Exemption 8, which
protects bank examination reports prepared by or for the federal
banking agéncies. The court of appeals, in the first appellate
case involving Exemption 8, has affirmed the district court's
decision that the exemption covers all bank examination reports
(not just reports on bank solvency), and that any narrowing of
the exemption should come from Congress, not the courts.

Attorney: Michael Kimmel (Civil Division)
FTS: 739-3418

Johnson v. United States, No. 76-2197 (5th Cir., July 31, 1978)
DJ 157-17M-268 and 157-17M-269

Torts; Federal Collateral Estoppel

An Army sergeant, under Army medical care for mental ill-
ness, shot and killed his wife's brother, injured his wife and
then killed himself. The wife's brother's widow successfully
sued the government under the Federal Tort Claims Act in the
U.S. District Court in Georgia based on the Army's negligence
in releasing the sergeant from the hospital.

The sergeant's widow filed similar actions in the U.S.
District Court for the Middle District of Florida for her own
injuries and the wrongful death of her husband. The Florida
court denied plaintiff's motion for summary judgment based on
collateral estoppel. The court in the Florida case then con-
cluded, contrary to the Georgia court, that there was no negli-
gence by Army medical personnel.,

The Fifth Circuit reversed the Florida court's decision.
The Fifth Circuit concluded that federal principles of collat-
eral estoppel apply to prior federal court judgments. Under
these federal principles, the Government was bound by the
Georgia decision notwithstanding a lack of mutuality.

Attorney: Ernst D. Mueller (Assistant United

States Attorney, Jacksonville, Florida)
FTS 946-2683
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'State of North Dakota, ex. rel. Allen T. Olson V. Andrus,
No. 78-1075 (8th Cir., August 9, 1978) DJ 145-7-576

Freedom of Information Act; Waiver of Claim of
Exemption by Prior Disclosure

The State of North Dakota requested, under the Freedom of
Information Act, access to several documents prepared in con-
nection with the Administration's policy concerning water pro-
jects. The respective agencies denied the requests claiming
that the documents were exempt under exemption 5 of the FOIA,
5 U.S.C. §552(b) (5). The documents previously had been dis-
closed to the National Audubon Society through discovery pro-
ceedings in Audubon's litigation against the government.
National Audubon Society, Inc. v. Andrus, No. 76-0943 (D. D.C.,
filed May 27, 1976), a suit in which the State of North Dakota
had intervened. The district court granted the government's
motion for summary judgment and denied North Dakota access to.
the documents.

The Eighth Circuit reversed holding "that by voluntarily . i
surrendering the documents in the Audubon litigation, the

government waived its right to assert that the documents are

exempt in this action." The court rejected the government's

argument that limited prior disclosure did not amount to waiver

because Audubon's counsel agreed to maintain confidentiality

and we expressly reserved the right to assert the privilege

claim at a later time. :

The government has filed a petition for rehearing and for
rehearing en banc.

Attorney: Mark Kurzman (Civil Division)
FTS 739-5114
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James W. Moorman

United States v. Kaiser Aetné, F.2d Nos. 76-1968 and
76-2400 (9th Cir., August 11, 1978) DJ 62-21-17

Navigable Waters

The United States brought this action seeking (1) a
declaration that Hawaii-Kai Marina (formerly an Hawaiian
fishpond) constitutes navigable waters of the United States;
(2) an injunction prohibiting any future work except as
permitted by the Corps; and (3) an injunction requiring the
defendants to allow public access to the waters of the
Marina. The district court granted the first two items of
relief, but ruled that the waters may be closed to the public
unless and until the United States condemned them.

On appeal, the Ninth Circuit ruled in favor of the
United States on all points. It held the Marina to be
navigable waters of the United States because defendants had,
by development, rendered it capable of supporting interstate
commerce. The court also declined to apply estoppel against
the Government. Finally, the court held that the
navigation servitude, with its right of public use, follows
automatically from the finding of navigability. The court
rejected the district court's reliance on ancient Hawaiian
property law to reach a different result.

Attorneys: Kathryn A. Oberly and Edmund B.
Clark (Land and Natural Resources
Division) FTS 739-2756/2977

C. Burglin v. Secretary of the Interior, F.2d4 No.
77-1655 (9th Cir., August 18, 1978) DJ 90-1-18-1129

Mining

The court of appeals affirmed the lower court's
summary judgment order in favor of the Secretary and against
an applicant for noncompetitive o0il and gas leases on certain
lands in Alaska. Those lands had been withdrawn from entry.
by the Secretary under the Alaska Native Claims Settlement
Act and subsequently patented to the State. Thereupon
Burglin's lease applications were rejected. The Ninth Circuit
held that this appeal, which it stated "* * * borders on the
frivolous," was controlled by the holding in Burglin v. Morton,
527 F.2d4 486, 488 (C.A. 9, 1976), that noncompetitive oil and
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gas lease offers do not create existing valid claims in the
land that survive a Secretarial withdrawal. The court of
appeals also rejected Burglin's attack on Interior's
regulations prescribing who may appear before the agency

as a representative of another person.

Attorneys: George R. Hyde and John J.
Zimmerman (Land and Natural
Resources Division) FTS
739-3931/4519

United States v. 47.31 Acres, Oxford Township, Erie Cty.,
Ohio, F.24 No. 76-2644 (6th Cir., August 28, 1978)
DJ 33-36-242-202

Condemnation

Reversing the judgment below, the court held that
it was improper for the trial court to allow the landowner's
expert witness to value the tract by hypothesizing a
subdivision and aggregating the prices of the individual
lots without allowing for the costs of subdivision or
establishing the demand for residential subdivision.

Attorneys: Charles E. Biblowit and Carl Strass
(Land and Natural Resources Division)
FTS 739-2772/5037

New England Coalition on Nuclear Pollution v. United States
Nuclear Regulatory Commission and Public Service Company of
New Hampshire, F.2d : Nos. 77-1219, 77-1306, 77-1342
and 78-1013 (lst Cir., August 22, 1978) DJ 90-1-4-1531

National Environmental Policy Act

The court of appeals dismissed petitions for review
of decisions by NRC concerning PSCO's proposed nuclear power
plant at Seabrook, New Hampshire. The court held: (1) That
under the Atomic Energy Act, 42 U.S.C. 2133(d), 2201(1i) (3)
and its siting regulations, NRC properly determined the
population center distance in deciding that three towns,
Seabrook, Hampton Falls, and Hampton, should not be considered
as a single population center. (2) It accepted, on the basis
of substantial evidence and without de novo review, that NRC
had properly found that there was reasonable assurance that
PSCO was financially qualified to build the Seabrook plant. ‘

(3) It found that NRC's final EIS in connection with PSCO's
application for a construction permit satisfied the requirements
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of NEPA. (4) It concluded that NRC had properly made
alternative site comparisons (the ultimate decision being left
to the discretion of the agency). The court noted that NEPA
does not require that the plant be built on the single best
site for environmental purposes; only that alternative
sites be considered and the effects of building the plant
be factored in. (5) There was sufficient evidence in the
record to support the Appeal Board's conclusion that there
is a need for the power the Seabrook plant would generate.
(6) NRC was entitled to accept as conclusive the EPA's
findings with respect to the aquatic impact of the plant's
once-through cooling system. (7) The issues of the effects
of decommissioning the plant at the end of its projected

30 to 40 years useful life and the effect on the area's
tourist industry were properly before the court even though
petitioners had failed to present these issues to the full
Commission after the Appeal Board's decision. Then, it
stated that, even though the court indicated that NRC

could have given these issues a more thorough examination,
the agency had given these issues the consideration it felt
they were due. (8) The NRC had not abused its discretion
when on the day after the chairman of the licensing board
left to join another agency, it replaced him with a new
chairman and continued the hearings.

Attorneys: Peter R. Steenland and Jacques B.
Gelin (Land and Natural Resources Division)
and NRC staff, FTS 739-2748-2762

LaRogque v. Montana; Boxer v. Montana, P.2d Nos.
13993 and 14048 (Mont., S.Ct., August 23, 1978) DJ 90-2-5-405

Indians

The court agreed that Indians residing on the Fort
Peck Reservation cannot be taxed by the State for money
earned within the boundaries of that reservation, even
though the Indians come from tribes other than those which
possess the reservation and are not eligible for membership
in the tribes of the reservation. In Boxer, the Indian in
question was not enrolled in any tribe, but it was
stipulated that he was an Indian. The United States filed
a brief on behalf of the Indians, and argued, as amicus
curiae.

Attorneys: Edward J. Shawaker and Jacques B.
Gelin (Land and Natural Resources
Division) FTS 739-2813/2762
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Miller v. United States, F.24 , No. 76-1694 (6th Cir.,
August 31, 1978) DJ 90-1-2-967

Boundary Water Treaty of 1909

Plaintiffs were individual landowners whose land was
riparian to Lake Huron. They brought this action for damages
against the United States, claiming that the Government had
acted with Canada to raise the water level and increase the
current of Lake Huron by reversing the flow of certain
rivers in Canada and letting too much water come through the
gates at Sault St. Marie. Their complaint was very broadly
drawn, but was dismissed without any factual determinations
by the district court. Basically, the complaint based
recovery on the Boundary Waters Treaty of 1909, the Federal
Tort Claims Act, and the Tucker Act. The court of appeals
held that the Treaty did not afford a cause of action. On
the taking issue, the court stated that it could not imagine
how the plaintiffs would be able to show a taking in view
of the historical water levels of the Lake, but that they
ought to have an opportunity to make a factual presentation
to the district court. To prevail on this issue, the
plaintiffs would have to show that the United States (not
Canada or the International Joint Commission) raised the
water level beyond historical levels. The court held that
there could be no tort recovery against the United States
for Federal officials following the orders of the International
Joint Commission and its boards (which regulate lake levels)
but, if an individual government employee otherwise acted
negligently, a tort claim might lie.

Attorneys: Edward J. Shawaker, Carl Strass
and Raymond N. Zagone (Land and
Natural Resources Division) FTS
739-2813/5037/2748

Save The Dunes Council v. Alexander, F.2d , No.
77-1760 (7th Cir., August 21, 1978) DJ 90-1-4-753

Mandamus

The Seventh Circuit affirmed the dismissal of a
petition for a writ in the nature of mandamus to compel the
Corps of Engineers to modify harbor structures which
contribute to the erosion of the Indian Dunes National
Lakeshore on Lake Michigan. The court held that 33 U.S.C.
4261, which authorizes the Corps to take remedial action, ‘
did not create a preemptory duty and the steps taken by the
Corps to develop an alternative remedial plan were not
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unreasonable.

Attorneys: Anne S. Almy and Carl Strass
(Land and Natural Resources
Division) FTS 739-2855/5037

United States v. Pennsylvania Environmental Hearing Board,
F.2d No. 77-2041 (3rd Cir., August 14, 1978)
DJ 90-5-1-4-19

Administrative Law; Federal Supremacy

The court of appeals held that, under Section 313 o
the FWPCA, a State environmental board could levy a fine
of $1,667,000 for water pollution on a contractor operating
a federally owned and controlled facility, the Scranton Army
Manufacturing Plant. In so ruling, the court refused to be
bound by the rationale of the State board (which was clearly
invalid, relying heavily upon the fine's being joint and
several with the Federal officer in charge of the plant, and
who was released by the district court on stipulation, and
relying also upon the FWPCA itself as setting the standard
of plant performance by adopting the State standard). The
court of appeals' ruling was that Section 313 did not
include contractors of Federal plants (despite legislative
history to the contrary). The court's ruling also leaves
room to question the provision in Section 313 allowing the
President to exempt facilities from the Act. States, by
fines, can bankrupt any of our contractors or make Governmen
plants prohibitively expensive to operate.

Attorneys: Carl Strass and Raymond N. Zagone
(Land and Natural Resources Division)
FTS 739-5037/2748
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Patricia M. Wald

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES
SEPTEMBER 5 - 19, 1978

Foreign Intelligence. The Foreign Intelligence Surveillance
Act passed September 7 by a vote of 224-122. The McClory
substitute to do away with the warrant requirement was defeated
in several variations. An initial defeat on an amendment to
limit the bill to United States persons was turned around on
the second day. There are three troublesome provisions in
the House bill which can hopefully be dealt with in conference:
(1) the abolition of the special court for intelligence warrants
(2) a requirement that both the Assistant to the President
and a Senate confirmed appointee sign the warrant certification
and (3) a statement that the bill is the "exclusive statutory
means" by which Presidential authority can be exercised. The
floor debate was hardfought and took two days but eventuated
in a significant win.

Bankruptcy. The Senate passed S. 2266, the bankruptcy
reform bill on September 7. One of the amendments adopted would
allow a bankrupt to revive or reaffirm a debt extinguished by
discharge in a bankruptcy case. The bill will now go to a
conference to resolve the differences between the Senate and
House-passed version (H.R. 8200).

LEAA. The Attorney General's testimony before the House
Subcommittee on Crime, chaired by Congressman Conyers, has been
scheduled for September 20. Mr. Conyers has introduced his
own legislation to restructure LEAA, H.R. 13948. The bill
would designate three fundable criminal justice program areas:
Neighborhood-based community anti-crime efforts; alternatives
to traditional incarceration and programs to prevent juvenile
delinquency. We would also create a separate research
institute and statistics bureau within the Justice Department
and make other structural and funding requirement
modifications.

Stanford Daily. The House Subcommittee on Courts, Civil
Liberties and Adminsitration of Justice will have hearings on
September 20th and 21st. AAG Heymann will testify on
constitutional issues raised by the proposed legislation,
particularly the power of the federal government to proscribe
the activities of state prosecutors. Senator Bayh expects to
have two more days of hearings in September, but no dates have
been set. He, too, will schedule testimony on the
constitutional issues.
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Litigating Authority for ICC. - We have heard that
Congressman McDade (R. Pa.) intends to offer an amendment on
the House floor to H.R. 12161, the ConRail authorization bill,
to give the ICC control over all of its litigation. House
Commerce Committee staff reports that the Committee will
oppose the amendment and that it should fail. As a precaution,
we have alerted the House Judiciary Committee staff and hope
to have support in opposition to the amendment from that source.

Undocumented Aliens. On September 1 and 2, Senator
DeConcini chaired field hearings ©f the Judiciary Subcommittee
on Immigration concerning S. 2252, the Administration's proposed
Alien Adjustment and Employment Act. The September 1 hearing
was in Tucson, Arizona and the September 2 hearing took place
in Nogales, Arizona. INS Director, Leonel Castillo, represented
the Department at the hearings. 1In addition, testimony was
received from representatives of a variety of local public groups,
including Hispanic Organizations, growers associations, labor
unions, the business community, academic institutions and
state and local governmental offices. Congressman Udall also
sat in on the hearings. Almost every interest group expressed
opposition to S. 2252 along the lines expressed by the national
organizations that testified on the bill last May. However, ‘

none of the critical witnesses were able to offer constructive
alternatives in response to repeated requests by Senator
DeConcini and Congressman Udall. Senator DeConcini's staff

is sending us copies of all of the prepared testimony.

Litigating Authority for FTC: On September 8, the conferees
filed the revised conference report on H.R. 3816, the Federal
Trade Commission Amendments. The Senate version of the bill
provided that the Commission could represent itself 'in court
to seek civil penalties for violations of Commission rules
and cease and desist orders. The House bill contained no
such provision. We communicated our strong objection to the
Senate provisions. Our views prevailed in the conference report
which did not contain the Senate litigating provision.

Compensation of Victims of Crime. On September 11, the
Senate passed a bill to compensate victims of crime. The
House had previously passed a very similar bill so the
measure (H.R. 7010) is ready to go to conference to resolve the
few differences. The bills authorize a grant program whereunder
the Attorney General can reimburse states which pay for
personal injury or death from crime. The reimbursement would
be for 25 percent of payments involving state crimes and 100
percent for those involving federal crimes. The Senate
basically accepted the House version, but made some desirable
modifications by extending the effective date to October 1,
1979, by providing for a grace period for states to come into
compliance and by generally providing a more flexible set
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- of requirements. The Senate bill did authorize an individual
" payment of up to $50,000. The House bill maximum payment is
$25,000. We had asked for a $20,000 maximum.

Justice Department Authorization Bill Anti-Busing Effort.
Representative Collins of Texas announced in July his 1ntention
to offer an amendment to the Department's Appropriation
Authorization bill, H.R. 12005, that would prohibit any action
that would require directly or indirectly the transportation
of any student to a school other than the school nearest the
student's home, unless done.because the student was mentally
or physically handicapped. In a September 11 letter from
Assistant Attorney General Wald to Representative Rodino,
the Department opposed the proposed amendment on constitutional
and policy grounds. The letter states in part, "The Department
of Justice has been and is the only portion of the Executive
Branch which can go to federal court and, after having secured
a judicial determination that a school district and its offi-
cials discriminate against black or other minority students,
seek to require implementation of a plan which will practically
and effectively remedy the proven constitutional violation . . .
The proposed amendment would interfere with our exercise of
these responsibilities specifically conferred upon us by the
Congress." The authorization bill is scheduled to reach the
House floor September 20.

Courts Markup. On September 11, the House Judiciary Sub-
committee on Courts, Civil Liberties and the Administration of
Justice approved for full Committee consideration two bills
supported by the Department of Justice. The first, H.R. 13892,
would provide that the requirement that each United States
attorney, assistant United States attorney and United States
marshal reside in the district for which he is appointed shall
not apply to an individual appointed to such a position for
the Northern Mariana Islands, if such individual is at the
same time serving in the same capacity in another district.

The second, S. 2411, would authorize the payment of transporta-
tion expenses by United States marshals for persons released

in one court for appearance in another. We anticipate that
neither bill will encounter substantial opposition before the
Judiciary Committee. S. 2411 has already passed the Senate.

Judicial Tenure. We have been advised that efforts are
underway to arrange a meeting between Senator Nunn, Senator
DeConcini, and Congressman Rodino regarding the proposed Judicial
Tenure Act. Although the Senate version of this legislation,

S. 1423, was passed by that body on September 7, no action has
been taken on the House version, H.R. 9042, since it was
introduced on September 12, 1977. Nobody is optimistic about
prospects for House action in the 95th Congress but it is hoped
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that the proposed meeting coﬁld result in a promise that the
House will take prompt action on judicial tenure legislation
early in the 96th Congress.

Cigarette Bootlegging. On September 14, the House
Judiciary Committee by a vote of 25 to 2 ordered favorably
reported H.R. 8853, a bill dealing with cigarette smuggling,
or over-the-road "bootlegging" of non-tax paid cigarettes.
Proponents of the bill will now seek to have it placed on-
the suspension calendar for consideration on the floor of the
House. H.R. 8853 enjoys wide support in the House, including
that of Chairman Rodino. The comparable Senate bill, S. 1487,
was reported out of the Judiciary Committee on June 21. However,
efforts to bring S. 1487 up on the floor of the Senate by
unanimous consent have been stalled because Senators Morgan
and Ford have placed a "hold" on the bill. Senator Morgan's
problems with the bill may soon be obviated through agreement
for some amendments which ease the bill's reporting requirements
and emphasize the need for effective and coordinated efforts on
the part of the states.

Antiterrorism. The House International Relations Sub-
committee on International Security and Scientific Affairs
approved on September 14 H.R. 13387, a bill which contains
provisions to strengthen federal programs and policies for
combating terrorism including the Department's legislative
initiative to implement the Montreal Convention for the
Suppression of Unlawful Acts Against the Safety of Civil
Aviation. The full Committee is scheduled to markup the
bill September 20. H.R. 13387 has already been approved by
the House Public Works Committee and the House Judiciary
Subcommittee on Criminal Justice. A similar Senate bill,
S. 2236, has been approved by the Senate Governmental Affairs,
Foreign Relations, Commerce, and Intelligence Committees,
and is awaiting floor action.




503
VOL. 26 SEPTEMBER 29, 1978 NO. 19

FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 12.2(a). Notice of Defense Based Upon Mental
Condition. Defense of Insanity.

The defendant appealed his conviction for making a false
statement in his application for a passport, contending in part
that the trial court erred in refusing to instruct the jury on
his insanity defense. The Court found that since the defendant
had failed to comply with the notice provisions of Rule 12.2,
while offering no explanation of his reasons for failure to do so
and also failing to request a continuance when the matter was
brought to his attention by the court and the Government, the
trial court properly refused to instruct the jury on the defense
of insanity. The Court of Appeals rejected defendant's argument
that his procedural noncompliance should not result in a waiver
of his substantive right to insanity instructions at trial. As
the Advisory Committee notes to Rule 12.2 indicate, the purpose
of the rule is to give the Government time to prepare to meet a
defendant's insanity defense and to bear the burden of proving
sanity beyond a reasonable doubt. The notice provision, there-
fore, according to the Court, is a substantive not a formalistic
rule.

(Affirmed.)

' United States v. Burdette George Winn, F.2d , No. 77-
1934 (9th Cir., June 19, 1978).
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 23(b). Trial by Jury or by the Court.
Jury of Less than Twelve.

Rule 31(a). Verdict. Return.
Rule 33. New Trial.

In an unusual case, the Court of Appeals for the Third
Circuit reversed defendants' convictions for making false state-
ments in a loan application to a federally insured bank. To break
a 11-1 jury deadlock the district court, on request of at least
one defense counsel, questioned each defendant on whether he
waived what the district court termed his "constitutional right
to the unanimous verdict of 12 jurors." Each defendant answered
yes, and later that day the jury convicted three of the defendants
by verdicts of 11-1 and acquitted two others by unanimous verdicts.
Throughout these proceedings, at the trial court level, the
Government objected to the acceptance of anything other than a
unanimous verdict. Later in post-verdict opinion, the district
court granted the defendants a new trial on the ground it was
improper for the court to have accepted a less than unanimous
verdict without the consent of the Government. Since the district
court exceeded its authority in granting the new trial on a ground
not asserted in a new-trial motion within the 7 day period
established by Rule 33, the Court of Appeals granted the Govern-
ment's petition for a writ of mandamus and ordered that the new
trial order be vacated. This appeal followed that order.

The Third Circuit held that the requirement that in Federal
criminal trials that the verdict be unanimous is of overriding
importance and may not be waived by the parties. The verdict
could not be thought to be a permissible reduction under Rule 23(b)
in the size of the jury, as a unanimous verdict of a eleven-person
jury, since twelve jurors were clearly involved in all delibera-
tions and the final result. Rule 31(a) recognizes that unanimity
is an indispensable feature of Federal criminal trials, following
the common law view. 1In fact, the original version of Rule 31(a)
suggested by the Advisory Committee provided for waiver of
unanimity but was withdrawn with the present version substituted.

(Reversed.)
United States v. John Edward Scalzitti, Thomas Fanell and

Louis J. Maricondi, F.24 , Nos. 77-1861/2/3 (3rd Cir.,
June 7, 1978).
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. FEDERAL RULES OF CRIMINAL PROCEDURE. |
Rule 31(a). Verdict. Return.
See Rule 23(b), this issue of the Bulletin for syllabus.
United States v. John Edward Scalzitti, Thomas Fanell and

- Louis J. Maricondi, F.2d4d » Nos. 77-1861/2/3 (3rd Cir.,
June 7, 1978).




‘ 509
VOL. 26 SEPTEMBER 29, 1978 NO. 19
FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 33. New Trial.
See Rule 23(b), this issue of the Rulletin for syllabus.
United States v. John Edward Scalzitti, Thomas Fanell and

Louis J. Maricondi, F.24d , Nos. 77-1861/2/3 {(3rd Cir.,
June 7, 1978).
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FEDERAL RULES OF EVIDENCE

Rule 608(a). Evidence of Character and Conduct
of Witness. Opinion and
Reputation Evidence of Character.

The defendant and his company were convicted of having filed
false claims to obtain Medicare payments. On appeal they
contended, inter alia, that the trial judge improperly permitted
the Government to present character witnesses to bolster the
credibility of the defendant's former confidant and trusted
employee, an unindicted coconspirator and key Government witness
in this action.

According to Rule 608(a), character evidence may be used
subject to two limitations: (1) it may refer only to character
for truthfulness; and (2) is admissible only after the character
of the witness for truthfulness has been attacked by opinion or
reputation evidence or otherwise. The defendant argued that the
foundation for character evidence was not present in this case
since the cross examination elicited only matters relating to the
witness's bias in favor of the Government and that the Government
itself initially brought out testimony concerning her two prior
convictions and that she had been accused by the defendant of
embezzling funds from his company. The Government contended that
the direct examination was designed so as to anticipate defense
impeachment, as it had a right to do, so that the jury would not
gain the impression that the Government was attempting to hide
information from them, and that since the witness' truthfulness
was "attacked" on cross examination, Rule 608(a) by it's terms
permits the use of character evidence, notwithstanding its own
elicitation of the witness' background.

The Second Circuit characterized the issue as a close one,
but found the introduction of the evidence to be within the trial
judge's discretion. The Court felt "there is a vast difference
between putting [the] witness' veracity in issue by eliciting the
impeaching facts and merely revealing the witness' background."
.According to the Court, "when the tenor of the direct examination
“does not suggest an "attack" on veracity, and when cross examina-

tion can be characterized as such an attack, the trial judge
should retain the discretion to permit the use of character
witnesses."” The defendant's cross examination was found to be an
attack on character rather than solely on the bias of the witness.
The crimes of embezzlement and theft with which the witness was
accused fall within the category of corrupt conduct contemplated
by Rule 608 (a).

(Affirmed.)

United States v. Medical Therapy Sciences, Inc., and Stanley
Berman, F.2d » No. 78-1049 (2nd Cir., August 2, 1978).
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