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COMMENDATIONS

Assistant United States Attorney Samuel Behringer Eastern

District of Michigan has been commended by Ruth Prokop
General Counsel of Housing and Urban Development for his work and

assistance in connection with the civil cases of United States

1300 Lafayette Fast and Pink United States

Assistant United States Attorney Peter Paden Southern

District of New York has been commended by Richard P4 Cooper
Chief Counsel Food and Drug Administration Department of Health
Education and Welfare for his assistance in the case National

Nutritional Foods Assoc et al Joseph Califano Jr et al

Assistant United States Attorney Joseph Brown Jr
Southern District of Mississippi has been commended by

White District Counsel Small Business Administration for his

outstanding job performance in connection with the civil case of

United States Earl Akin and Akin Mobile Homes Inc
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POINTS TO PEPEMPFP

tINITED SThTFS TTOPNFY PPOINTMFNTS

The fo11owina Presidentiallyappointed United States

ttorney has entered on duty The Executive Office staff

takes this opportunity to extend its hearty welcowe

DISTRICT UNITED STTFS TTOPNEY ENTERED ON DUTY

pennsylvania Robert Cindrich 9/29/78

Executive Office
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UNITED STATES ATTORNEYS MANUAL--BLUESHEETS

The following Bluesheets have been sent to press in

accordance with 11.550 since the last issue of theBulletin

DATE AFFFCTS USAM SUBJECT

91478 51.110 Litigation Responsibility
of the Land and Natural
pesources Division

91478 51.302 Signing of Pleadings by
Assistant Attorney General

91478 52.130 Statutes Administered by
Pollution Control Section

91478 52.312 Cooperation and Coordination
with Environmental Protection

Agency

91478 52.321 Requirement for Authorization
to Inititate Action

91478 53.321 Requirement for Authorization
to Inititate Action

91478 54.321 Requirement for Authorization
to Inititate Action

91478 57.120 Statutes Administered by the

General Litigation Section

91478 57.314 Cooperation and Coordination
with the Council on Environ
mental Ouality

91478 57.321 Requirement for Authorization
to Inititate

91478 58.311 Cooperation and Coordination
with the Council on Environ
mental Ouality

Executive Office
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DPUGS AND NARCOTICS

An interesting split between the Fifth Circuit Court of

Appeals United States Roosevelt Peter Jackson decided

July 1978 and the Fighth Circuit United States Jones
570 2d 7E5 1978 has arisen on nearly identical issue
In each case the defendant was physician charged with

intentionally distributing Quadlude schedule II controlled

substance 21 U.S.C 8l2b2 without legitimate medical

purpose and outside the usual course of professional practice

In each trial the district court admitted into evidence

testimony relatina to prescriptions other than those specifi
cally charaed in the indictment 478 to Jones over 5000
to Jackson However the Eighth Circuit ruled that the case

called for the application of the exclusionary principle of

Rule 403 F. saying the probative value of the evidence

was substantially outweiahed by the danaer of unfair prejudice
confusion of the issues and misleading of the jury

polding the contrary the Fifth Circuit upheld the ruling
of the district court judge who had determined that the pro
bative value of the evidence outweighed anypotential prejudice

An examination of the considerations each court used in

discussing the use of the courts discretion may prove useful

to Assistants with similar cases

Executive Office
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Thomas Bergland Nos 76-3087 762199 9th Cir Septem

ber 1978 DJ 147886

Food Stamps Determination of Income for.Eligibility

The district court had invalidated regulations of the De
partment of Agriculture which included as income for purposes

of computing food stamp eligibility and benefits nontuition

cash grants from the government earmarked for educational pur
poses Inclusion of the grants in income had the effect of

increasing the plaintiffs food stamp costs The Ninth Circuit

relying on Knebel Hem 429 U.S 288 1977 reversed the

district court Plaintiff had argued that the Secretarys

regulation violated the Educational Assistance Act by reducing

the net benefits received under the education program by the

increased amount paid for food stamps The court however

found the regulations reasonable exercise of the Secretarys

authority under the Food Stamp Act

Attorney Michael Hertz Civil Division
FTS 7394096

Daberkow et el United States No 76-1994 9th Cir Sep
tember 11 1978 DJ 1578431

Torts Federal Tort Claim by Foreign Serviceman

Barred by the Feres Doctrine

Lt Bernt Daberkow member of German Air Force squadron

stationed at Luke Air Force Base Arizona for pilot training

under joint U.S.German military agreement was killed in an

aircraft crash The district court dismissed the tort claim of

his survivors in which negligent training and supervision by

U.S Air Force instructors was alleged on the basis of Feres

United States 340 U.S 135 The Ninth Circuit has affirmed

accepting our argument that the military discipline and separate

compensation rationales underlying Feres were as fully appli
cable here to foreign serviceman as they would be to member

of the U.S Armed Forces

Attorney Michael Kirnmel Civil Division
FTS 7393418
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United States Gustav Wahl et al No 76-1642 6th Cir
September 14 1978 DJ 4637458

Statute of Limitations Tolling by Filing Complaint
and Compliance with F.R Civ Rule

The United States filed complaint in this breach of con-
tract action and the Marshal promptly attempted to serve process
upon the defendants None of the defendants appeared and the
United States was awarded default judgment Nearly five years
later one of the defendants moved to set aside the judgment on
the ground of improper service The district court agreed and
vacated the judgment After the government filed an amended
complaint and properly served this defendant he moved for sum
mary judgment on the ground that the statute of limitations had
run The district court held that the federal statute of limita
tions was only conditionally tolled under Rule by the filing
of the first complaint and granted the motion On our appeal
the Sixth Circuit adopted our argument that literal compliance
with Rule is sufficient without more to toll federal
statute of limitations The holding of this case is significant
because it protects diligent plaintiff here the government
from having suit barred because of some delay or mistake in
service of the summons and complaint

Attorney Mark Mutterperl Civil Division
FTS 7393178
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CIVIL RIGHTS DIVISION
Assistant Attorney General Drew Days III

United States State of North Carolina No 77-1614 4th Cir
Sept 12 1978 DJ 170-54-78

Title VII

On September 12 1978 panel of the Fourth Circuit re
versed the dismissal of our Title VII complaint in the above-

styled case The Court held that Reorganization Plan No of

1978 and an Executive Order making Section of the Plan

effective as of July 1978 combined to give the Attorney
General authority to initiate pattern and practice employment

suits against state and local governments

Attorney Walter Barnett Civil Rights Division
FTS 739-2195

United States School District of the City of Ferndale C.A
Nos 5-70958 and 6-70871 E.D Mich Sept 13 1978 DJ 169-37-

Student and Faculty Desegregation

On September 13 1978 the district court issued its de
cision in the above-styled case Trial on the merits had been

held during latter July and early August We had originally

brought suit in 1975 and again in 1976 trial had been held on

remand from the court of appeals after we had successfully

appealed earlier adverse rulings on various procedural and evi

dentiary grounds

The court Kennedy found that the black students were

segregated for de facto reasons and the black teachers were seg
regated for de jure reasons The court also ruled that the

State of MicFiigan defendants had not violated the Revenue

Sharing Act by using federal revenue sharing funds in the

States teacher Retirement System We had alleged that the

defendants had built operated and maintained the elementary
schools of the Ferndale school system for the purpose and with

the effect of segregating black students and faculty The court

has apparently ruled that notwithstanding our proof that the

black pupils and teachers were intentionally segregated at Grant

school beginning in 1926 the evidence showed that the school

board needed to build the Grant school for educational reasons
The court concluded therefore that the generally recognized

inference that persons intend the natural and forseeable
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consequences of their acts had been rebutted

We are weighing the possibility of recommending an appeal

Attorneys Gerald Hebert Civil Rights Division
FTS 739-5106
Iris Green Civil Rights Division
FTS 739-3823
Thomas Yannucci Civil Rights Division
FTS 739-3814

Fullilove Kreps No 78-6011 2nd Cir Sept 22 1978 DJ
170-51-86

Public Works Employment Act of 1977

On September 22 1978 the Second Circuit decided the
above-styled case affirming the district courts final judgment
finding the ten percent minority business requirement of Section
l03f2 of the Public Works Employment Act of 1977 42 U.S.C
6705f2 constitutional The court declined to decide what
standard of review is applicable to such race-conscious legis
lation holding that the statute satisfied even the most rigid
scrutiny because it was enacted by Congress to remedy pre
vious discrimination there was sufficient evidence of past
discrimination to support Congress action and the stat
utes impact on non-minorities is not citations omitted

concentrated upon small ascertainable

group of non-minority persons
Considering that non-minority businesses
have benefitted in the past by not having
to compete against minority businesses it

is not inequitable to exclude them from

competing for this relatively small amount
of business for the short time that the

program has to run

This case at both the trial and appellate levels was
cooperative effort between the Civil Rights Division and the
U.S Attorney for the Southern District of New York It is the
first court of appeals decision holding Section l03fQ con
stitutional two other Circuits the Third and the Sixth have
affirmed denials of preliminary injunctions

Attorneys Jessica Silver Civil Rights Division
Vincent ORourke Civil Rights Division
FTS 739- 2195
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General James Moorman

United States 97.19 Acres in Montgomery Washington
and Alleghany Counties Maryland Hopkins ____ F.2d

____ No 762030 4th Cir September 19 1978 DJ

3321506808

Condemnation

In connection with the taking of 6.16 acres

of 151.86 acre farm for the Canal National Historic

Park the court of appeals held that the trial court had

erroneously excluded evidence of sales of comparable small

parcels wtien the landowner tried to show damages by proving

the value of tte part actually taken plus the diminution

of the value of the remainder Accordingly it reversed

and remanded The Government contended for the before
andafter formulation for partial takings

Attorneys Eva Datz formerly of the

Land and Natural Resources
Division and Jacques
Gelin Land and NaturaL
Resources Division FTS
7392762

Natural Resources Defense Council Hughes ____ F.2d ____
Nos 781664 781710 and 781780 Natural Resources

Defense Council Berklund No 781063 D.C Cir
September 20 1978 DJ 90141289 and 90141118

Intervention

The court of appeals summarily affirmed the

district courts denials of intervention in these two

cases to the City of San Antonio Chaco Energy Company
Western Fuels Association Moon Lake Electric Association
and Intermountain Power Project In memorandum on both

both cases the court reasoned as to the Hughes intervention

applicants that their intervention would reopen issues

previously decided in the case to the prejudice of

the existing parties and therefore their intervention

was untimely Concerning the Berklund applicant for
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intervention the court also affirmed because the
intervention was untimely noting that the existing
intervenor Utah Power and Light Company was already
vigorously representing the applicants interest

Attorneys John Zimmerman and

Jacques Gelin Land and

Natural Resources Division
FTS 7394519/2762

KeaukahaPanaewa Community Assn Hawaiian Homes
Commission ____ F.2d ____ No 771044 9th Cir
September 18 1978 DJ 90101208

Federal Question Jurisdiction

The Hawaiian Homes Commission administers
some 20000 acres of trust land for the benefit of
native Hawaiians under the Hawaiian Homes Commission
Act group of native Hawaiians either lessees
or potential lessees of home lands sued the Commission
the County of Hawaii and number of individuals
charging that the Commission had violated its trust

obligations by approving land exchange with the

County for flood control project The district court
issued judgment holding that the defendant agencies
had violated their obligations The court of appeals
reversed and dismissed holding that the Hawaiian
Admission Act does not provide an implied cause of

action for private individuals and that plaintiffs
claims under the Commission Act which upon statehood
had become part of State law were not assertable in

Federal court which lacked subject matter jurisdiction
under 28 U.S.C 1331a The United States at the

Ninth Circuits request filed brief amicus curiae

contending that the Commission Act was no longer Federal
law but that plaintiffs could properly bring the

action

Attorneys George Hyde and Jacques
Gelin Land and Natural
Resources Division FTS 739
3931/2762
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Sabin Bergiund ____ F.2d ____ No 771132 10th Cir
September 13 1978 DJ 9014482

Administrative Law

This action challenging the Secretary of

Agricultures singlepermittee policy for winter sports
areas on the national forests was previously before the

Tenth Circuit On that occasion the court remanded the

case because the record did not demonstrate that the

Secretary had analyzed the potential anticompetitive
effects of adherence to the policy that all activities
on winter sport area will be under permit to the

same permittee Following supplementation of the

administrative record the Secretary decided to adhere
to the singlepermittee policy and reaffirmed the permit
denial at issue The district court upheld that decision
under the APA standard as decision that was not clear

error of judgment after consideration of the relevant
factors The court of appeals affirmed observing that
the Secretary had complied with at least the letter of
its remand and had addressed the questions involved
even though monopoly and anticompetitive factors had

not been evaluated in any great depth On more

general point the court held that the Secretarys
actions could not be subjected to strict Sherman Act

scrutiny as those actions were valid exercise of
Federal regulatory action

Attorneys Zimmerman and

George Hyde Land and

Natural Resources Division
FTS 7394519/3931

Moss Andrus ____ F.2d No 781050 10th Cir
September 20 1978 DJ 901181223

Oil and Gas Lease

The Tenth Circuit affirmed district court
affirmance of an IBLA decision rejecting noncompetitive
oil and gas lease offer for technical noncompliance
with the governing regulations The court followed
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Ballard Spencer Trust Inc Morton 544 F.2d
1067 C.A 10 1976 and ruled that rejection for
technical noncompliance was not arbitrary and that
the regulation was reasonable and mandatory

Attorneys Anne Almy and Robert
Klarquist Land and Natural
Resources Division FTS 739
2855/2731
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Patricia Wald

SECECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES

SEPTEMBER 18 OCTOBER 1978

The Diplomatic Relations Act On September 18 the

Congress passed H.R 7819 the Diplomatic Relations Act legis
lation strongly endorsed and recommended by the Department
The principal purpose of the legislation is to complement the
1961 Vienna Convention on Diplomatic Relations which entered
into force with respect to the United States on December 13
1972 This Act will

codify the privileges and immunities provisons
of the Vienna Convention as the sole United States
law on the subject

repeal existing Federal legislation which is

inconsistent with the Vienna Convention

require foreign diplomats in the United States
to carry liability insurance against risks arising
from the operation in the United States of automobiles
vessels or aiEcraft at level to be established by
the President and

create as matter of Federal law substantive

right of an injured or damaged party to proceed directly
against the insurance company where the insured diplomat
enjoys immunity from suit

Several members of the Department worked very hard to insure

passage of this legislation especially Mr Bruno Ristau of
the Civil Division who testified before Congress on behalf of
the Department regarding this legislation

Nationwide Subpoenas Under the False Claims Act On

September 18 the House passed H.R 12393 bill tö authorize
nationwide service of subpoenasin all suits involving the
False Claims Act This is our legislative proposal which is

greatly needed by the Civil Division particularly in cases
such as those growing out of the grain scandals where

witnesses and defendants are widely scattered OnSeptember
20 the Senate Judiciary Committee reported out 3181 the

campanion bill after an amendment was added by Senator
Abourezk This amendment would facilitate enforcement in

District Courts of Congressional subpoenas by conferring
jurisdiction on District Courts over aätions to enforce

Congressional subpeonas authorizing actions to be brought
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by any person designated by Congress but not including
authority to enforce against member of the executive branch
in his official capacity The amendment is apparently intended
as insurance in case the Congressional representation provisions
of 555 the Special Prosecutor bill which passed the

Senate in June 1977 do not get enacted

Omnibus Judgeship Bill On September 20 House and
Senate conferees resolved the remaining differences between
the Senate and House-passed versions of the omnibus judgeship
legislation H.R 7843 The major point of disagreement in
the conference committee had been the provision in the Senate
passed version of the bill which would designate Alabama
Florida Georgia Mississippi and the Canal Zone as the Fifth
Circuit and Louisiana and Texas as the Eleventh Circuit
majority of the Senate Conferees favored this provision as

means of overcoming serious administrative problems created
by the growth of the court with the new judgeships created
by the bill an en banc panel would consist of 26 judges
majority of the House conferees opposed the circuit-splitting
provision primarily because of concern expressed by civil
rights groups that the new Fifth Circuit created by the

provision would be dominated by conservative anticivil rights
judges At the September 20 meeting the conferees agreed on
the following compromise amendment to resolve the Fifth
Circuit issue Any court of appeals having more than 15
active judges may constitute itself into administrative units
complete with such facilities and staff as may be prescribed
by the Administrative Office of the United States Court and
may perform its en banc function by such number of members of
its en banc courts as may be prescribed by rule of the court
of appeals Presumably this provision would also apply to
the Ninth Circuit since the number of judges in that circuit
will grow from 13 to 23 under the terms of the bill

Judicial Tenure We have been advised that Senators Nunn
and DeConcini and Congressmen Rodino and Kastenmeier have
conferred recently on the proposed Judicial Tenure Act
Although the Senate version of this legislation 1423 was
passed by that body on September no action has been taken
on the House version H.R 9042 since it was introduced
on September 12 1977 Congressmen Rodino and Kastenmeier
have indicated that the House will not have time to act on
this legislation in the 95th Congress because they feel that
extensive hearings will be required before bill can be

reported out of committee However they have expressed
willingness to take prompt action on judicial tenure legis
lation early in the 96th Congress
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Psychotropic Convention On September 18 the House

passed by voice vote H.R 12008 the proposed Psychotropic
Substances Act H.R 12008 would amend the Comprehensive Drug
Abuse Prevention and Control Act and other federal laws to
meet obligations imposed on the United States by our ratif
cation in 1971 of an international treaty known as the
Convention on Psychotropic Substances The Senate version of
the Psychotropic Substances Act 2399 passed that body
on July 27 However there were two significant amendments to

the Senate bill which are not contained in the House bill The
first amendment to the Senate version would increase the

criminal penalty for the unauthorized manufacture distribution
or possession with intent to distribute of phencyclidine PCP
It would also impose upon purchasers of essential chemicals
used in the making of PCP such as piperdine the requirement
of providing proper identification and would impose upon
sellers of precursors the requirement of maintaining records
for reporting purposes The second major amendment to the
Senate bill added provisions pertaining to the forfeiture of
the proceeds of illegal drugtransactions The latter amend
ment is modified version of proposal previously offered by
the Department It would provide for the seizure and forfeiture
of moneys negotiable instruments securitiesand
other things of value intended to be furnished by any person
in exchange for controlled substance .and all proceeds
directly traceable to such an exchange.. Although the House
version has no provisions comparable to the PCP and forfeiture

provisions which were added to the Senate bill an informal
House-Senate compromise is being worked out to include PCP
and forfeiture provisions in the enacted legislation

Customs Procedural Reform Administrative Forfeiture On

September 19 by vote of 360 to the House agreed to the

conference report on H.R 8149 the proposed Customs Proce
dural Reform Act thus clearing the measure for the President
One of the provisions in the bill would raise the ceiling on
all summary forfeitures for violations of the customs laws

from $2500 to $10000 This provision would also effectively
raise the dividing line between administrative and judicial
forfeitures in drug related offenses from $2500 to $10000
because the statute pertaining to drugrelated forfeitures

incorporates by reference all provisions relating to

forfeitures for violations of the customs laws The Dpartment
has strongly supported this needed update of jurisdictional
standard established more than twenty years ago The change
is expected to substantially reduce the volume of drugrelated
judicial forfeitures now processed by the Federal court system
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Immigration Bills On September 20 the Senate passed
H.R 12443 the House-passed bill which would provide for
worldwide system of numerial limitations of visa numbers
rather than the present system of separate hemispheric
limitations In addition the bill would authorize joint
legislative and Executive Branch Commission to revise the
Immigration and Nationality Act Another House-passed
immigration bill approved by the Senate on September 20 was
H.R 12508 bill which would facilitate the admission into
the United States of more than two alien adopted children
and would also provide for the expeditious naturalization of
adopted children Both bills are now cleared for the PresIdent

INSVehicle Seizure Authority On September 20 the
Senate Judiciary Committee ordered favorably reported 3093

bill to provide for the seizure forfeiture and disposition
of vehicles used to illegally transport persons into the
United States The Immigration and Naturalization Service
currently has no authority to impound vehicles used by
smugglers of undocumented aliens to perpetrate their crimes
The Department has strongly and consistently supported
legislation calling for impoundment of vehicles used by alien
smugglers

Judicial Resignation On vote of to the House
Judiciary Subcommittee on Courts Civil Liberties and th
Administration of Justice favorably reported H.R 3227 to
the full Committee on September 19 The bill which would
permit judges to resign at age 65 if they have 15 years of
service is supported by the Department

Indian Child Welfare On September 19 the House Rules
Committee granted H.R 12533 the proposed Indian Child
Welfare Act of l978 an open rule providing for one hour of
debate and one motion to recommit to Committee The Department
believes that the bill which would establish procedures for
the placement of Indian children raises serious constitutional
questions somewhat different version has already passed
the Senate 1214 but it is our understanding that the
Senate would accept the House version if passed

Stanford Daily Since the House Judiciary Subcommittee
hearing originally scheduled for September 20 was pre-empted
by the full Judiciary Committee prospects for additional
legislative action during this session are dimmer than ever
However Representative Kastenmeiers Subcommittee on Courts
Civil Liberties and Administration of Justice still plans to
have hearings this year in anticipation of action early in
the next Congress Similarly the Bayh Senate Judiciary
Subcommittee on the Constitution continues to indicate plans
for some additional hearings
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LEAA The House Subcommittee on Crimes hearing scheduled
for September 20 was pre-empted by the full Judiciary Committee
However day or more of hearings is still anticipated this

year

Dispute Resolution On September 26 the House Interstate
and Foreign Commerce Committee reported favorably 957 the

Dispute Resolution Act The Commerce version is similar in

nearly all respects to the version of the same bill reported
by the House Judiciary Subcommittee on Courts Civil Liberties
and the Administration of Justice We anticipate that the
bill will be placed on the House calendar under suspension
of the rules during the next two weeks This version should
be acceptable to the Senate as well

Miscellaneous Legislative Proposals On September 26
the House Judiciary Committee met and reported favorably the

following bills of interest to the Department

H.R 14030 amended to provide more effectively for

the use of interpreters in courts of the United States The

provisons permitting use of Spanish in the District Court of

Puerto Rico were deleted but will be considered as separate
time See later item

2075 amended Jury Fee and Jury Employment Act
of 1977

3336 Drug Dependent Federal Offenders Act of
1978 See later item

H.R 13892 to provide that the requirement that each
U.S attorney and U.S Marshal reside in the district for

which he is appointed shall not apply to an individual appointed
to such position for the Northern Mariana Islands if such
individual is at the same time serving in the same capacity in

another district This is our legislative proposal to take

care of an anomaly in the present law

2049 as amended to establish fees and allow per
diem and mileage expenses for witnesses in U.S Courts This

is our legislative proposal

2411 to authorize payment of transportation

expenses by U.S Marshals for persons released in one court

for appearanceiin another
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We have been in contact with the Committee staff con
cerning efforts to have these measures considered on the
Consent or Suspension Calendars as appropriate as all of
these bills still have good chance for enactment in this
Congress

Department Legislative Proposal on Drug Aftercare On
September 26 the House Judiciary Committee ordered favorably
reported the Senatepassed version of the proposed Contract
Services for Drug Dependent Federal Offenders Act 3336
The bill which originated as Departmental legislative
proposal would transfer the responsibility for drug aftercare
services to federal offenders from the Bureau of Prisons to
the Administrative Office of the U.S Courts

Court Interpreters Act On September 26 the House
Judiciary Committee favorably reported to the full House
H.R 14030 to provide more effectively for the use of inter
preters in the courts of the United States This bill substan
tially incorporates the non-English speaking and speech and
hearing impaired interpreter provisions passed by the Senate
last year as 1315 but eliminates the Puerto Rican portions
permitting the use of Spanish in the federal court in Puerto
Rico Civil Rights Division proposal as too controversial
to permit passage of the bill under suspension of the rules
The House Judiciary Subcommittee on Civil and Constitutional
Rights does however intend to act upon our Puerto Rican
courts proposal and has scheduled field hearings on the matter
in Puerto Rico for late November

Government Contracts Disputes Resolution On September
26 the House voted to suspend the rules and pass H.R 11002

bill to provide for the resolution of claims and disputes
relating to Government contracts The Senate version of this
legislation 3178 was reported out of the Senate Judiciary
Committee on August We much prefer the Senate bill which
is not such major departure from current procedures and
requirements The Senate bill permits direct access to the
Courts of Claims at the option of the contractor who is

displeased with the decision of the contracting officer
We would prefer to permit court access only after resort to
the administrative dispute resolution system The House bill
goes much further by authorizing direct access by the cQntrac
tor to either the Court of Claims or the District Court The
Senate bill allows consolidation of claims while the House
bill does not The Senate bill also adds new fraud recovery
provision which would substantially increase the amounts
recoverable in cases of fraud



537

VOL.26 OCTOBER 1978 NO.20

Nazi War Criminals On September 26 the House voted

to suspend the rules and pass H.R 12509 bill providing for

the exclusion or deportation of aliens who persecuted others

on the basis of race religion national origin or political

opinion under the direction of the Nazi Government of Germany
The supporters of the bill including the Department endorse

the new grounds for exclusion or deportation asa means of

facilitating INS proceedings against Nazi war criminals in

the U.S In its originaL form the bill was not limited in

its application to those who persecuted others under the
direction of the Nazi government of Germany However H.R
12509 was amended subsequent to Judiciary Committee markup
to so limit it in order to obviate criticism that it would

go beyond the original intent of facilitating the deportation
of Nazi war criminals and would embroil the INS in disputes
involving undemocratic governments all over the world

Justice Department Authorization bill The House passed
our DOJ authorization bill H.R 12005 on September 29
Several troublesome amendments were added however

Anti-busing effort On September 26 during con
sideratión of H.R 12005 the House passedthe Collins of

Texas anti-busing amendment by vote of 235-158 Proponents
Collins and Mottl of Ohio urged that the amendment would

prevent the Department from seeking through court action the
forced busing prohibited as an HEW administrative action

because of the Eagleton-Biden amendment to the Labor-HEW

Appropriation bill Judiciary Committee Chairman Rodino
Ranking Republican Robert McClory and Representative Seiberling
all argued that the amendment was an ill-advised effort to

prevent the Department from carrying out its statutorily
mandated responsibilites to sue in federal court under one of

the several congessional enactments forbidding unlawful racial
discrimination Chairman Rodino drew heavily upon the Depart
ments September 12 letter opposing the amendment on both

policy and constitutional grounds The Senatepassed version
of the authorization bill has no such anti-busing provision

Levitas amendment Representative Elliott Levitas

D-Ga announced earlier this year his intention to seek

legislation that would prohibit the Department from urging
the constitutionality or unconstitutionality of any statute

until the Supreme Court had ruled on the issue On June 2.6

the Department wrote Chairman Rodino opposing such an amendment

as matter of policy and stating the belief that it would be

unconstitutional in at least some of its potential applica
tions The amendment has now been substantially modified to

require that the Department report to each House of the

Congresswhenever the Attorney General establishes policy
to enforce any statue within its enforcement responsibilities
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on the grounds that the law is unconstitutional or when the

Department decides to contest or refrain from defending in
court or elsewhere any stature on the grounds that it is

unconstitutional that if the Department contests or
refrains from .def ending any congressional enactment on the

grounds of unconstitutionality the Departments representative
in court administrative or other proceeding must declare that
the Justice Department position regarding constitutionality
represents only the Executive Branch of the United States
It is this modified amendment that Representative Levitas
offered and which was adopted

Two amendments offered by Representative Seiberling
were adopted one to have arson considered major crime for

purposes of the FBIs uniform crime reports and the other
to require the Attorney General to promulgate standards ad
procedures for merit selection of judges

It is anticipated that the Collins and Seiberling amend
ments will be deleted in conference

Department Appropriations On September 29 the House
approved the Conference Report on H.R 12934 the State-Justice
Appropriation bill

CONFIRMATIONS

On September 20 1978 the Senate confirmed the following
nominations

Richard Arnold to be District judge for the Eastern
and Western Districts of Arkansas atid

Bruce Jenkins to be U.S District Judge for the
District of Utah

On September 22 1978 the Senate confirmed the following
nominations

Theodore McMiliian of Missouri to be U.S Circuit Judge
for the fighth Circuit

Patricia Boyle to be U.S .District udge for the
Eastern istrict of Michigan

Julian Cook Jr to be U.S District Judge for the
Eastern bistrict of Michigan

Mariana Pfaelzer to be U.S District udge for the
Central istrict of California

Harold Baker to be U.S District 1iudge for the
astern District of Illinois and

Robert Cindrich to be U.S Attorney for the Western
District of Pennsylvania
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 6e The Grand Jury Secrecy of

Proceeding and Disclosure

Rule The Grand Jury Secrecy
of Proceeding and
Disclosure Exceptions

The defendant challenged district court order holding him

in civil contempt of court for failure to produce certain records

The Court of Appeals rejected his claim that the Schofield

affidavit provided by the Government was not sufficiently

particular to allow the court to properly determine the relevancy

and purpose of each subpoenaed document The defendants second

claim alleged that he was not required to obey the subpoena

duces tecum until the Government provided him with the names of

the persons to whom disclosure would be made The Court however

agreed with the Governments argument inter alia that the

defendants access to the Rule 6e disclosure notice iswholly
unrelated to the duty to comply

The Third Circuit noted that according to Rule 6e
the Government is required to provide the district court with the

names of persons to whom disclosure has been made but that even

this duty does not require filing of the names prior to

disclosure although the legislative history does recommend such

filing According to the Court given the purpose of the filing

requirement towit to facilitate resolution of subsequent claims

of improper disclosures it is evident that there is no relation

ship between the purpose and the obligation to obey subpoena

duces tecum In addition sound policy considerations require

such relevations should not be condition precedent to compliance

with subpoena The very act of disclosing the persons to whom

disclosure has been made may tip off subject of the investigation

as to the direction in which the grand jury is heading

Affirmed

In Re Grand Jury Proceedings Witness Larry Smith F.2d

No 781650 3rd Cir July 27 1978
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 6e The Grand Jury Secrecy
of Proceeding and
Disclosure Exceptions

See Rule 6e this issue of the Bulletin for syllabus

In Re Grand Jury Proceedings Witness Larry Smith F.2d
No 781650 3rd Cir July 27 1978
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 11 Pleas

The defendant moved to vacate his sentence and withdraw his

guilty pleas on the basis the district judge erred innot

informing him under 18 U.S.C 3568 that service of his federal

sentence would not begin until he entered federal custody
following service of any state sentence that might subsequently
be imposed While under state custody on charges of forgery and

grand larceny he was delivered into federal custody upon writ

of habeas corpus ad prosequendum There pursuant to plea

bargain he received consecutive sentences of three years and one

year for interstate transportation of stolen vehicle and making

false statements to federally insured bank Following return

to state jurisdiction he pled guilty and began service of an

indeterminate sentence

The Court of Appeals found the potential effort of 3568 was

collateral consequence of the plea and did not require disclo
sure under Rule 11 The Court relied on the fact that under

3568 the district judge had no power to make the federal sentence

run concurrently with any sentence resulting from the future

disposition of the state charges and therefore the necessity of

first serving the state sentence postponed the service of the

federal.sentences but did not increase them See Kincade

United States 559 F.2d 906 3d Cir 1977

Affirmed

Eddie Lee Cobb Jr United States F.2d No 77-

2063 4thCir September 28 1978
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FEDERAL RULES OF EVIDENCE

Rule 404b Character Evidence Not Admissible
to Prove Conduct Exceptions Other
Crimes Other Crimes Wrongs or Acts

The defendant appeals his conviction contending inter alia
the trial court improperly admitted testimony concerning negotia
tions for heroin sales held subsequent to the sale for which the
defendant was charged The Court of Appeals in reversing the

conviction found the testimony not within any of the exceptions
found in Rule 404b In rejecting the Governments contention
that evidence of other offenses was admissible to show criminal
intent the Court found the testimony did not satisfy the

prerequisite that it be material issue in the case Here the
defendants sole defense was that of mistaken identity to which
intent would be inferred if the act were proven The Court also
rejected the Governments claim that these acts were admissible
for purposes of showing identity Accoding to the court

identity exception has much more limited scope it is used
either in conjunction with some other basis for admissibility or

synonymously with modus operandi subsequent crime is not
admissible for this purpose merely because it is similar but
only if it bears such high degree of similarity as to mark it

as the handiwork of the accused

Reversable error was also found in the failure of the trial
court to disclose the identity of an informant

Reversed

United States Enrique Cano Silva F.2d No 77-

5639 5th Cir September 13 1978


