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COMM ENDAT IONS

Assistant United States Attorney Jeffrey Viken District
of South Dakota has been commended byWilliamH Webster Director
of the Federal Bureau of Investigation for his successful pro
secution of Gladys Emma Bissonette et al

Assistant United States Attorneys Daniel Brown and James
Rattan Columbus Ohio have been commended by Neil Benson
Chief Postal Inspector for their contribution to the successful
prosecution of Dr James Hardin et al

Assistant United States Attorney ichae1 Quinton Southern
District of California has been commended byGuyH McMichael III
General Counsel Veterans Administration for his outstanding
performance in the Amos Johnson United States litigation
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POINTS TO REMEMBER

UNITED STATES ATTORNEYS MANUALBLUESHEETS

The following Bluesheets have been sent to press in
accordance with 11.550 since the last issue of the Bulletin

DATE AFFECTS USAM SUBJECT

91578 41.210 Civil Division Reorganization
41.227

9778 51.310 Authority of U.S Attorneys
to Initiate Actions Without
Prior Authorization

9778 51.620 Settlement Authority of Officers
Within the Land and Natural
Resources Division

9778 51.630 Settlement Authority of United
States Attorneys

91378 63.312 Procedures

91378 64.800 Release of Right of Redemption

91378 Supersedes Tax Division Directive No 31
Tax Division Pedelegation of Authority to
Directive No Compromise and Close Civil Claims
28112276

9678 92.020 Prosecutorial Policy Under 18
U.S.C 641 When Government
Information Is The Subject of
The Offense

Executive Office
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UNITED STATES ATTORNEYS MANUAL--TRANSMITTALS

The followirigunited StatesAttorneys Manual Transmittals
have been issued to date in accordrice with USAM 11.500
This monthly listing may beremoved ftomtheBulletin and used
as check list to assure that your Manual is up to date

TRANSMITTAL
AFFECTING PATE DATE OF
TITLE MO/DAY/YR Text CONTENTS

820/76 8/31/76 Ch 123

9/03/76 9/15/76 Ch

9/14/76 9/24/76 Ch

9/16/76 10/01/76 Ch

2/04/77 1/10/77 ch 61012

3/10/77 1/14777 Ch 11

6/24/77 6/15/7.7 ch 13

.8 1/18/78 2/01/78 Ch 14

6/25/76 7/O4/7 Ch to

.2 8/11/76 7/04/76 Irdex

7/23/76 7/30/76 Ch. to

11/19/76 7/30/76 Index

1/03/77 1/03/77 Ch to 15

.1/21/77 I/03/77 ch

3/15/77 1/03/77 Index

11/28/77 11/01/77 Revisions to

Ch 16 1115
Index

2/04/77 1/11/77 Ch to

3/17/77 1/11/77 Ch 10 to 12
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6/22/77 4/05/77 Revisions to
Ch 18

3/31/77 1/19/77 Ch to

4/26/77 1/19/77 Index

11/18/77 11/22/76 Ch to

3/16/77 11/22/76 Index

1/04/77 1/07/77 Ch

1/21/77 9/30/77 Ch to

5/13/77 1/07/77 Index

6/21/77 9/30/76 Ch pp 36
2/09/78 1/31/78 Revisions to

Ch

1/12/77 1/10/77 Ch 41117
18343738

2/15/78 1/10/77 Ch 7100122

1/18/77 1/17/77 Ch 121416
40414243

1/31/77 1/17/77 Ch 130 to 139

2/02/77 1/10/77 Ch 12810
15101102104
120 121

3/16/77 1/17/77 Ch 20606163
6465666970
7172737577
788590110

9/08/77 8/01/77 Ch pp 81
129 Ch

10/17/77 10/01/77 Pevisjons to

Ch
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4/04/78 3/18/78 Index

10 5/15/78 3/23/78 Revisions to
Ch 4815 and

new Ch

11 5/23/78 3/14/78 Revisions to
Ch 111214
1718 20

12 6/15/78 5/23/78 Revisions to
Ch 404143
60

13 7/12/78 6/19/78 Revisions to

Oh 616364
6566

14 8/02/78 7/19/78 Revisions to
Ch 416971
757678 79

15 8/17/78 8/17/78 Revisions to

Ch 11

16 8/25/78 8/2/78 Revisions to
Ch 8590100
101 102

17 9/11/78 8/24/78 Revisions to
Ch 120121122
132133136137
138 139

Transffljttal to be distributed to Manual Holders
soon

Executive Office
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Memphis Trust Company Board of Governors of the Federal
Reserve System No 762183 6th Cir September 22 1978
DJ 145105148

Bank Holding Company Act Exclusive Jurisdiction
to Review Board Decisions in Court of Appeals

On April 1975 the Federal Reserve Board denied an appli
cation of Memphis Trust Company to acquire nonbanking sub
sidiary Memphis later filed district court action arguing
that its application had been granted by operation of law
because the Board allegedly failed to comply with the 91-day
reasonable dispatch rule of the Bank Holding Company Act
The court of appeals has reversed summary judgment for Memphis
The court held that exclusive jurisdiction is in the courts of

appeals and that the district courts have no jurisdiction to

review the Boards compliance with the 91-day rule of the Hold
ing Company Act

Attorneys Michael Kimmel Civil Division
FTS 7393418
Freddi Lipstein Civil Division
FTS 7395140

Karlin Reed No 771082 10th Cir September 27 1978
DJ 145141279

Armed Services Reviewability of Deferment
and ExcusefromActive Duty Decisions

Under the Berry plan the plaintiff was commissioned in the
Air Force Reserve and obtained draft deferment so he could
finish his medical residency Upon completion of his residency
the plaintiff sought to be excused from his active duty require
ment on the ground of community hardship After this request
was denied by the Air Force the plaintiff brought suit in
district court The district court held that there was no fac
tual basis for the militarysdecision On appeal the court of
appeals reversed holding that the decision of the military in
situations such as this may be reviewed only to determine whether
the military has violated any applicable regulations or has
acted so arbitrarily that the decision cannot stand As to the
second factor the court held that if the military states ade
quate military reasons its decisions cannot be said to be
arbitrary or irrational

Attorney Thomas Wilson Civil Division
FTS 7393395
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Chmielewski Califano No 77-2595 3rd Cir September 22
1978 DJ 13762614

Social Security Act District Court Findings
Required in Reversing Secretarys Decision

Plaintiff sought review in the district court of denial

by the Secretary of disability benefits The district court
in onesentence order reversed the Secretarys decision
On our appeal the Third Circuit has agreed with our argument
that when the district court reverses an administrative decision
it must state reasons for the reversal to aid in further appel
late review and to enhance the effective and uniform adminis
tration of the Social Security Act

Attorney Freddi Lipstein Civil Division
FTS 7395140

Siemens Bergland No 773382 9th Cir September 27 1978
DJ 147825

Food Stamp Act CETA Income Included in

Eligibility Determinations

Plaintiffs brought class action to enjoin the Secretary
of Agriculture from including as income for determination for
food stamp eligibility payments made pursuant to the CETA job
training program The district court found that food stamps
are public assistance payments and that the CETA statute which
provides that CETA payments are to be disregarded in determining
the amount of public assistance available to families under
federal or federally assisted public assistance programs pro
hibits the Secretary from including the CETA payments as income
for food stamp eligibility determinations

On our appeal the Ninth Circuit reversed agreeing with the
Governments argument that food stamps are clearly not public
assistance as defined in the regulation promulgated pursuant
to the CETA statute 29 C.F.R 94.4ss The court also noted
that the result would be the same under the amended definition
of income in the 1977 amendments to the Food Stamp Act

Attorney Allan Gerson Civil Division
FTS 7393331
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James Moorman

Coalition for Lower Beauford County et al Clifford
Alexander Jr Secretary of the Army ____ F.2d ____ No
771866 D.C Cir October 1978 DJ 90141572

National Environmental Policy Act

The court of appeals in one-paragraph order
affirmed the district courts judgment finding that an
environmental impact statement prepared by the Corps of
Engineers for dredge and fill permit in South Carolina
was adequate

Attorneys Frances Green Deputy Associate
Attorney General and Peter
Steenland Jr Land and Natural
Resources Division FTS 663-3117/
2748
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TAX DIVISION
Assistant Attorney General Carr Ferguson

Notification to Internal Revenue Service District Counsel and
Service Center of Receipt of Complaints in Tax Refund Suits

You are reminded that upon service on the United
States Attorney of complaint in tax refund suit immediate
notification should be made to the appropriate District Counsel
and Service Center together with copy of the complaint to Dis
trict Counsel This will facilitate receipt by the Tax Division
of the files necessary for the preparation of timely pleadings
This is change from previous practice of notifying the District
Director and is result of the reorganization of the Chief
Counsels Office effective July 1978
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Patricia Wald

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES

OCTOBER OCTOBER 17 1978

Cigarette Bootlegging On October the House voted to
suspend the rules and pass H.R 8853 bill dealing with
cigarette smuggling or overtheroad bootlegging of non
tax paid cigarettes H.R 8853 was amended in Congressman
Conyers Crime Subcommittee in accordance with number of
the Departments recommendations However the maximum
penalties for violators were not increased as suggested from

fine of $10000 and/or two years imprisonment to fine
of $10000 and/or five years imprisonment The Departments
proposals on this legislation reflect our view that the
States should deal with casual small volume cigarette
smuggling while the Federal Governments mission will normally
be confined to assisting the States in suppressing organized
crime involvement in the trade The Senate version of the

anti-cigarette bootlegging legislation 1487 passed that
body on September 29 The Senate bill defined contraband
cigarettes as quantity of 60000 cigarettes or more as
opposed to 30000 figure in the House bill In addition
floor amendment was added to the Senate bill which specifically
prohibited any regulations dealing with reporting or record-
keeping except that the Secretary of the Treasury require
persons involved in transactions of 60000 or more cigarettes
to note on existing business records the identity and
destination of the person receiving the cigarettes H.R 8853
on the other hand required one who sold or distributed
30000 or more cigarettes in single transaction to maintain
records of such transactions and submit reports to the

Secretary of the Treasury On October 12 conference
committee agreed to compromise bill with the following
main features 60000 cigarette jurisdictional base

maximum penalty of $10000 fine and/or five years
imprisonment and giving the Secretary of the Treasury
authority to require that records be kept with certain
specified information on 60000 cigarette transactions Both
Houses subsequently agreed to the conference report thereby
clearing the measure for the President

Omnibus Judgeship Bill On October the House agreed
by vote of 292 to 112 to the conference report on H.R 7843
the omnibus judgeship bill The bill which emerged from
conference committee on September 20 provides for 117 new
district court judgeships and 35 additional circuit court
judgeships The conference committee also agreed to
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provision granting rule-making authority to the Fifth and
Ninth Circuit Courts of Appeals to constitute themselves
into administrative units and to use reduced en banc panels
In addition the bill would require the President to promulgate
standards and guidelines for the merit selection of district
court judges before appointments could be made to any of the
additional district court judgeships created by the bill
On October the Senate agreed to the conference report
by vote of 67 to 15 thereby clearing the measure for the
President

Controlled Carriers On October the Senate passed
without amendment and cleared for the President H.R 9998

bill providing for the regulation of rates by certain
stateowned ocean carriers engaged in shipping in the U.S
foreign trade In essence the bill would require that certain
foreign-government controlled ocean carriers prove to the
satisfaction of the Federal Maritime Commission that their
rates are just and reasonable The Department has opposed
certain provisions in H.R 9998 on several grounds including
the potentially discriminatory and anticompetitive effects of
the provisions in question Some significant amendments
were adopted in response to suggestions from the Department
such as provision granting the President the right to
stay the effect of an FMC rate order under the bill for
reason of national defense or foreign policy

Psychotropic Convention On October the Senate
agreed to the House amendment with an amendment to 2399
to implement the Convention on Psychotropic Substances signed
in Vienna on February 21 1971 This most recent Senate
version of the proposed Psychotropic Substances Act contains
some relatively minor revisions of Title II of the bill
dealing with illicit manufacture and distribution of phen
cyclidine PCP and Title III pertaining to the forfeiture
of the proceeds of illegal drug transactions These revisions
were made pursuant to an informal canpromise between the
cognizant House and Senate subcommittee chairmen and other
interested members The Department was consulted on an
informal basis during the compromise negotiations and we
offered some technical suggestions The original House-passedversion of the Psychotropic Substances Act had no PCP or
forfeiture provisions in it On October 13 the House voted
to suspend the rules and pass 2399 with the Senate
amendments thereby clearing the measure for the President

Magistrates/Diversity The conference committee
considering the proposed Magistrate Act 1613 adjourned on
October 11 having failed to resolve the differences between
the House and Senate versions of this legislation There were
no significant differences of opinion regarding that portion



561

VOL.26 OCTOBER 17 1978 NO 21

of both versions which would enlarge thecrimina1 jurisdiction
of Magistrates and give them casedispositive jurisdic
tion in civil actions with the concurrence of the parties and
the District Court However the conferees were unable to

agree on any compromise with respect to portion of the House
bill incorporating the language of.H.R 9622 abill to abolish

diversity of citizenship as basis for jurisdiction of

Federal district courts and to abolish the amount in contro
versy requirement in Federal question cases

Department Legislative Proposal on Drug Aftercare On
October 10 the House voted to suspend ..the rules and pass
as amended 3336 the proposed Contract Services for Drug
Dependent Federal Offenders Act This action left the House
and Senate versions of the bill with differing authorization
provisions However on October 14 pursuant to prior
informal agreement between the cognizant subcommittee chairmen
both Houses passed identical bills thereby clearing the

measure for the President The bill which originated as

Department legislative proposal would transfer responsibility
for drug aftercare services to federal offenders from the

Bureau of Prisons to the Administrative Office of the

Courts

Nazi War Criminals On October 10 the Senate passed
as amended H.R 12509 bill providing for the exclusion or

deportation of aliens who persecuted others on the basis of

race religion national origin or political opinion under
the direction of the Nazi Government of Germany The Senate
and the House versions of this bill had identical provisions
which would establish new grounds for exclusion or deportation
as means of facilitating INS proceedings against Nazi war
criminals in the U.S However the Senate-passed bill added

second title to continue funding of the Indochina Refugee
Assistance Program On October 13 the House passed H.R 12509
as amended by the Senate thereby clearing the measure for the
President

Government ContractsDisputes Resolution On October 12
the Senate passed H.R 11002 the proposed Contract Disputes
Act amended to conform to the language of the Senate
originated version 3178 We much prefer the Senate bill
which is not such major departure from current procedures
and requirements The Senate bill permits direct access to
the Court of Claims at the option of the contractor who is

displeased with the decision of the contracting officer We
would prefer to permit court access only after resort to the
administrative dispute resolution system The House bill goes
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much further by authorizing direct access by the contractor to
either the Court of Claims or the District Court The Senate
bill allows consolidation of claims while the House bill does
not The Senate bill also adds new fraud recovery provision
which would substantially increase the amounts recoverable in
cases of fraud On October 14 the House passed H.R 11002
as amended by the Senate thereby clearing the measure
for the President

CONFIRMATIONS

On October 1978 the Senate confirmed the following
nomination

Donald OBrien to be U.S District Judge for the
Northern and Southern Districts of Iowa

On October 10 1978 the Senate confirmed the following
nomination

Avant Edenfield to be U.S District Judge for the
Southern District of Georgia
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FEDERAL RULES OF EVIDENCE

Rule 403 Exclusion of Relevant Evidence on Grounds
of Prejudice Confusion or Waste of Time

Rule 404 Character Evidence Not Admissible to
Prove Conduct Exceptions Other
Crimes Other Crimes Wrongs or Acts

This decision like its companion case United States
Benedetto 571 F.2d 1246 2nd Cir 1978 and the more recent
decision in United States Earl Williams 577 F.2d 188 2nd Cir
1978 concerned the admissibility of other crimes evidence
under the new Federal Rules of Evidence note on Williams
case appearing in this edition of the Bulletin

The defendant Federal meat inspector for th Agriculture
Department was convicted of extorting bribes from two meat pack
ing companies whose plants he inspected In the Governments
direct case two officers of meat packing plants not referred to
in the indictment as well as the owners of the companies referred
to in the indictment testified to regular illegal payoffs Later
following the defendants denial of accepting payments the
Government was permitted in its rebuttal case to present evidence
of two alleged additional similar acts involving the receipt of
cigars and packages purported to contain meat products The sole
issue on appeal concerned the admissibility of these four alleged
similar criminal acts

The divided Second Circuit panel found admission justified
under Rule 404b for the purpose of establishing identity Since

principle aspect of the defense was to suggest the Governments
principle witnesses were mistaken in their identifications
according to the Court it much less likely that the
Governments two main witnesses had picked out the wrong guy4 as
the bribe recipient when others similarly identified him during
the same general time period Next turning to whether the
evidence should have been excluded under Rule 403 the Court found
it was not clear that the prejudice attending such testimony
substantially outweighed its considerable probative worth and
therefore the district court had discretion to admit it Judge
Mansfield in dissenting felt the majority had not found
sufficient showing of unique and specific characteristic
common to both the uncharged acts and the alleged criminal conduct
such as similarity in the modus operandi to justify admission

Affirmed

United States Robert Gubelman Sr 571 F.2d 1252 2nd
Cir February 24 1978
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FEDERAL RULES OF EVIDENCE

Rule 404b Character Evidence Not Admissible to
Prove Conduct Exceptions Other
Crimes Other Crimes Wrongs or Acts

Rule 801c Definitions Hearsay

Rule 802d2B Definitions Statements which
are Not Hearsay Admission
by Party-Opponent

The defendant appealed his conviction for conspiracy to
commit bank larceny in violation of 18 U.S.C 371 Defendants
principle allegation of error concerned the trial judges decision
to admit evidence of defendantts prior conviction for receipt of

the proceeds of bank robbery

In affirming the conviction the Court of Appeals elaborated
on the tests it set forth in United States Benedetto 571 F.2d
1246 2nd Cir 1978 and United States Gubelman 571 F.2d 1252

2nd Cir 1978 for determining whether to admit evidence of other
crimes According to the Court under both precedents and the

Federal Rules of Evidence the district court must first find the

proffered evidence is relevant to some issue at trial other than
to show the defendant is bad man Then if the judge finds
the evidence is relevant he must also determine that the proba
tive worth of and the Governments need for the evidence is not

substantially outweighed by its prejudice to the defendant After
the trial courts careful determination under the requisite
analysis the exercise of his broad discretion will not be lightly
overturned

The district court ruled the prior conviction relevant to

corroborate witness testimony that defendant had assuaged his

doubts concerned the feasibility of robbing the bank by defendants
assurance of expertise and also relevant to demonstrate the

defendants criminal intent in participating in the planning of

the crime Although Rule 404b does not specifically refer to

corroboration as an example of the use of other crimes evidence
the Second Circuit concluded the categories listed were non
exhaustive Since the prior conviction strongly bolstered the
witness testimony and thereby tended through series of direct
inferences to prove the defendants participation in the conspiracy
it was found relevant and admissible

The Court also found the conviction admissible under the
district courts second theory showing intent Since the testi
mony linking the defendant to the conspiracy was subject to an
innocent interpretation the issue of intent was still in dispute
although not affirmatively raised by the defendant who presented
no evidence
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Another defense contention involved the admission of post
conspiracy conversation between the defendant and witness who
testified that the defendant had remained silent when the witness
who had already been arrested told him not to worry because he
hadnt told anyone about him This statement was found to be an
adoptive admission under Rule 801d because if the defen
dant had truly been an innocent bystander it is more probable
than not that he would have vigorously asserted his noninvolvement
The Court of Appeals did not reach the merits of the alternative
Government argument that these were nonhearsay statements under
Rule 801c because they were not offered to prove the truth of
the matter asserted

Affirmed

United States Earl Williams 577 F.2d 188 2nd Cir June
12 1978
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FEDERPL RULES OF EVIDENCE

Rule 801 Hearsay Definitions

Rule 8033 Hearsay Exceptions Availability
of Declarant Immaterial Then
Existing Mental Emotional or
Physical Condition

The Fourth Circuit affirmed defendants conviction for making
false material declarations to Federal grand jury The defen
dant in his two grand jury appearances and at his trial told
different stories accounting for his presence near the scene of

narcotics transaction The defendants primary objection
concerned the admission of intercepted telephone conversations in
which he was not party and was not even mentioned but which
logically accounted for his actions for reasons other than he
offered to the grand jury

The tapes apprised the jury that Miss who cohabited
with the defendant had knowledge that someone was waiting to
complete narcotics transaction with her and that she intended
to go meet him shortly Given this knowledge and intention and
that the defendant drove Miss to the scene of the transaction
shortly thereafter the jury could infer the defendant lied about
his reasons for making the trip According to the majority
opinion as elements of the tape conversations not
directly expressing her intent were offered to prove that intent
they were not hearsay for the import of them was their affect on
her and not their truth See Rule 801c The Court cited
Mutual Life Insurance Company Hjllmon 145 U.s 285 1892 as
precedent for using prior communications to establish an intention
to travel thereby supporting deduction that the travel act was
based on that intention The dissenting opinion suggested the
Advisory Committee intended that Rule 8033 be construed to
limit the Hilimon doctrine so as to render statements of intent
by declarant admissible only to prove his future conduct not
the future conduct of another person

Affirmed

United States Gregory Jenkins F.2d No 76-1802
4th Cir June 12 1978
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FEDERAL RULES OF EVIDENCE

Rule 801c Definitions Hearsay

See Rule 404b this issue of the Bulletin for syllabus

United States Earl Williams 577 F.2d 188 2nd Cir June

12 1978
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FEDERAL RULES OF EVIDENCE

Rule 802d Definitions Statements which
are Not Hearsay Admission
by Party-Opponent

See Rule 404b this issue of Bulletin for syllabus

United States Earl Williams 577 F.2d 188 2nd Cir June
12 1978
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FEDERAL RULES OF EVIDENCE

Rule 8033 Hearsay Exceptions Availability
of Declarant Immaterial Then

Existing Mental Emotional or

Physical Condition

See Rule 801 this issue of the Bulletin for syllabus

United States Gregory Jenkins F.2d No 76-1802
4th Cir June 12 1978
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