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COMMENDPATIONS

Assistant United States Attorney Nonald Ayer,Northern District
of California, has been commended by Dale H. Sveck, DNirector,
Division of Law Fnforcement, for his success in prosecutino Dr,
Chester J. Hurd for conspiracy and attempted distribution of
controlled substances. :

Assistant United States Attorney Charles Niven, Middle District
of Alabama, has been commended by Colonel M.[L. Hilver, Director of
Alabama's Mepartment of Public Safety, for his efforts in obtainino
five convictions for conspiracy to import rarijuana.

Assistant United States Attorney James Moss, Southern District
of New York, has bee commended for his outstanding work in the case
United States v. Vila.
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Wilson v. United States Department of Agriculture, No. 76-1977
(6th Cir., September 15, 1978) DJ 147-31-9

Food Stamp Cases; Service of Process; Removal

The government removed this food stamp case from state
court to federal court.” Federal law requires removal petitions
to be filed within 30 days after receiving service of process.
The government in this case filed its removal petition ten
months after receiving service of process, which had been served
pursuant to Kentucky law. The government argued that the 10-
month delay in filing the petition did not matter here because
the service of process was not valid under a Department of
Agriculture regulation requiring service to conform to Fed. R.
Civ. P. 4. The Sixth Circuit held that the removal was improper
because it was untimely. The court ruled that, absent specific
statutory authority, the Secretary of Agriculture was not em-
powered to issue regulations controlling state court procedures.
Accordingly, the court held that the Kentucky service was valid,
and started the 30-day removal period running.

Attorney: Albert Jones (United States Attorney)
FTS 352-5911

Moore v. Johnson, No. 75-2717 (9th Cir., September 28, 1978)
DJ 151-12C-102

Veterans Administration; Procedural Due Process

Plaintiffs in this case were eligible recipients of domi-
ciliary care within Veterans Administration facilities. The
Veterans Administration notified plaintiffs of an intent to re-
locate them because of deficiencies in the facility they were
in. Plaintiffs sued for damages and injunctive relief, arguing
that they were entitled to a due process hearing prior to being
relocated. The district court dismissed the lawsuit. On appeal,
the Ninth Circuit has affirmed. The court held that, insofar
as the complaint is construed as a challenge to an agency deci-
sion, it is barred by the Veterans Administration preclusion of
review provision, 38 U.S.C. §2l1l(a), as construed in Johnson V.
Robison, 415 U.S. 361 (1974). The court further held that, even
if the complaint could be understood to challenge the constitu-
tionality of a congressional act so as not to be barred by
§211(a), it could not be maintained because the relocation of
plaintiffs implicated no "property interest" sufficient to
trigger procedural due process requirements.

Attorney: Philip Malinsky (Assistant United States
Attorney)
FTS 798-2444
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In Re Grand Jury, Miscellaneous No. 979, (N.D. Tex.) No. 78-2935,
(5th Cir., October 18, 1978) DJ 46~19-316

Civil Division Access to Grand Jury Materials

In connection with the pending civil case of LTV-Education
Systems Inc. v. United States (108-77, Ct. Cl.), the Civil Divi-
sion was granted access to grand jury materials by the United
States District Court for the Northern District of Texas. The
Fifth Circuit, writing a full opinion, has just denied a motion
for a stay pending appeal because LTV's chances of "appellate
success are scant." The Fifth Circuit's opinion is the first
appellate case to rule that Civil Division attorneys need no
court order to examine grand jury materials. Furthermore, the
opinion held that Civil Division attorneys may use other Federal
agency personnel to help analyze grand jury materials if they
apply for an order under Fed. R. Crim. P. 6(e), which may be
obtained ex parte. The opinion is important because many of the
civil fraud cases handled by the Department follow criminal in-
vestigations that accumulate much material helpful to a civil
fraud case. The Fifth Circuit's opinion now permits attorneys
from the Civil Division to use the results of that investigation
without the burden and possible delay of a full adversary hear-
ing.

Attorneys: J. Roger Edgar (Civil Division)
FTS 724-7174
Alan Strasser (Civil Division)
FTS 724-7351
Eugene R. Sullivan (Civil Division)
FTS 724-7327

Concordia v. United States Postal Service, Nos. 76-3662 and
76-3587 (5th Cir., October 3, 1978) DJ 157-18-802

Federal Tort Claims Act; Substantial Question of Coverage
under the Federal Employees Compensation Act (FECA)

Plaintiff was injured in an automobile accident after
leaving his place of federal employment. He filed an action
against the government pursuant to the Federal Tort Claims Act,
claiming that his co-employees, acting within the scope of their
employment, had negligently allowed him access to his car even
though it was obvious that he was in a virtually unconscious and
helpless state as a result of medication he was taking. The
district court dismissed the lawsuit on the ground that plain-
tiff's injury was arguably job-connected, and thus, presented a
"substantial question" of FECA coverage. A "substantial ques-
tion" of FECA coverage precludes tort suits until the FECA ques-
tion is administratively resolved. The Fifth Circuit has just
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affirmed, but ordered the district court to hold the suit in
abeyance, rather than dismiss it, in order to avoid statute of
limitations problems. The court of appeals agreed with our ar-
gument that "delayed action injuries", whereby the cause of the
injury is job-connected but the injury itself occurs outside
the job, present a "substantial question" of FECA coverage that
should be resolved by the Secretary of Labor. The court thus
reaffirmed the limited role of the courts in determining FECA
questions in the context of tort suits.

Attorney: John Cordes (Civil Division)
FTS 633-3426
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James W. Moorman

Brackmier v. United States, F.2d No. 78-1662 (7th
Cir., October 5, 1978) DJ 90-1-23-2125

Taking

Affirming the district court, the court of appeals
held that the plaintiff's allegations of two floodings on his
property due to a federal flood control project constituted
a tort action, rather than a taking, and that the action was
barred by the statute of limitations and 33 U.S.C. 702c,
which immunizes the United States from tort actions arising
from damages caused by flood control projects.

Attorneys: Robert L. Klarquist and
Raymond N. Zagone (Land
and Natural Resources
Division) FTS 633-2731/
2748

T. Stanley Nelson v. Andrus, F.2d , No. 76-3319
(°th Cir., October 2, 1978) DJ 90-1-4-1099

Taylor Grazing Act; Unreviewable Acts

The court of appeals held that the Secretary's
decision to classify certain Taylor Grazing Act land as
suitable for entry under the Desert Land Act was not
reviewable under the Administrative Procedure Act by the
courts because "there was no law to apply."” Other arguments
based on NEPA and the threat to the long-billed curlew were
summarily rejected sub silentio.

Attorneys: Edward J. Shawaker and
Carl Strass (Land and
Natural Resources Division)
FTS 766-2813/5037
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TAX DIVISION
Assistant Attorney General M. Carr Ferguson

Suspension of the Statute of Limitations under Internal Revenue Code
Section 7609(e)

It has been brought to our attention that some United States Attorneys'
offices are of the opinion that the statute of limitations for civil and
criminal purposes is suspended under Internal Revenue Code Section 7609(e)
at the time a stay of compliance is received by an issuing agent. Following
this line of thought, those offices have been advising agents that there is
no need to expedite commencement of enforcement proceedings once a stay of
compliance has been received. ‘

Section 7609(e) in part provides that when a taxpayer stays compliance
with a summons issued to a third party recordkeeper, "the statute of
limitations shall be suspended for the period during which a proceeding,
and appeals therein, with respect to the enforcement of such summons is
pending." In our opinion the suspension period begins on the date the
action to enforce the summons is commenced and not on the date the issuing
agent receives notice that compliance has been stayed. This position is

. based both on the literal terms of the statute and the legislative history

which states:

[T]he statute of limitations for assessment of the taxpayer's
liability for the period with respect to which the summons
relates is to be suspended during the period of any court

action by the Service to enforce the summons. (Emphasis

added.) H.R. Rep. No. 10612, 94th Cong., 2d Sess., pp. 309,
?10 (;976); S. Rep. No. 94-938, 94th Cong., 2d Sess., p. 371
1976).

Under Federal Rules of Civil Procedure, Rule 3, a court action or
proceeding is commenced on the date a complaint is filed with the court.
While summons enforcement actions are normally commenced by filing a
petition to enforce and order to show cause, this analogous procedure
should also control the date on which the action is commenced, and
consequently, the date on which the suspension period under Section 7609(e)
begins.

We note, however, a portion of the Senate Finance Committee Report
which states that "this [suspension] rule only applies where the noticee has
mailed notice to the third party witness not to comply with the summons.”

S. Rep. No. 94-938, 94th Cong., 2d Sess., at p. 371 (1976). While this
statement appears to contradict our position we believe it was only intended
to explain that the statute of limitations would not be suspended when the
third party recordkeeper alone objects to compliance.
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OFFICE OF. LEGISLATIVE AFFAIRS
Assistant Attorney General Patricia M. Wald

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES
OCTOBER 17 - 31, 1978

The following bills which were sponsored or supported by

the Department were passed in the closing days of the 95th

part

- Congress: :
S. 555 - Ethics and Special Prosecutor
S. 1566 - Foreign Intelligence Surveillance
H.R. 7843 - Omnibus Judgeships
H.J. Res. 638 - ERA Extension
S. 2411 - Marshals Payment for Offenders Transportation
H.R. 8200 - Bankruptcy Reform
S. 2049 - Witness Fees
S. 2075 - Jury Fees
S. 3336 - Services for Drug Dependent Offenders

H.R. 14030 - Court Interpreters

H.R. 12509 - Nazi War Criminals

H.R. 13471 - Financial Institutions Regulatory Act
(Title XI - Privacy)

S. 3151 - Department Authorization¥
S. 1487 - Cigarette Bootlegging

S. 2399 - Psychotropic Substances
H.R. 4727 - Rape Victim Privacy

S. 995 - Pregnancy Disability

H.R. 11002 - Government Contract Disputes

H.R. 13892 - Residency Requirements for U.S.
Attorney in Guam

H.R. 12393 - Nationwide Service of Subpoenas under the
False Claims Act and Forfeiture of Vehicles
used in smuggling of aliens

The following bills which were opposed in whole or in
by the Department were passed: :

S. 1503 - Payment for losses due to the ban on TRIS
H.R. 12533 - Indian Child Welfare Act

*Department Authorization. The conferees on S. 3151, the

Department's Authorization Bill for 1979, met and reached
agreement on October 12. The conference report was approved
by the Congress on October 14. The important decisions of the
conferees include:

1. The Collins anti~busing amendment was deleted.
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2. Special provisions for FBI undercover operations were
retained.

3. Provisions concerning merit selection of District Court
judges were deleted.

4, Restrictions on funds for INS reorganization were
retained.

5. Thirteen additional supergrade positions were
authorized.

6. The ceiling on dues for INTERPOL was repealed. It was
directed that dues be paid from Department of Justice funds.
(This was a- Department proposal.)

7. The limitation on fees for consultant services for the
Community Relations Service was repealed. (This was a
Department proposal.)

8. A provision concerning Indochinese refugees was
retained.

9. A requirement to classify ARSON as a crime in the
Uniform Crime Report was retained.

The applicable funding levels in the authorization bill
(S. 3151) and in the appropriation bill (H.R. 12934, which was
signed by the President on October 10) are as follows:

Authorization Appropriation

Program Level in S. 3151 in H.R. 12934

General Administration

General Legal Activities
Antitrust Division

U.S. Attorneys and Marshals
Fees and Expenses of Witnesses
Support of U.S. Prisoners
Community Relations Service
FBI

INS

Federal Prison Systems

$ 28,966,000
$ 95,481,000
$ 47,080,000
$221,736,000
$ 20,144,000
5 25,100,000
$ 5,353,000
$561,341,000
$320,722,000
$362,662,000

$ 28,474,000
$ 90,550,000
$ 46,377,000
$196,700,000
$ 20,000,000
$ 25,100,000
$ 5,353,000
$561,341,000
$299,350,000
$360,400,000
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FEDERAL RULES OF CRIMINAL PROCEDURE
Rule 5.1(c). Preliminary Examination. Records.

The defendant appealed his conviction for theft of government -
property, contending in part that the trial judge erred in
allowing the defendant access only to a tape recording of the
preliminary hearing rather than providing a full written _
transcript. In Britt v. North Carolina, 404 U.S. 226 (1971), the
Court set out two guidelines for determining whether an indigent
defendant must be provided a transcript: (1) the value to the
defendant, and the (2) availability of alternative devices that
would fulfill the same functions as a transcript. Rule 5.1,
adopted after Britt, provided that a defendant may secure a
written transcript upon application to the district judge.

The Court found a presumption that indigent defendants in
criminal cases were entitled to a transcript of any preliminary
examination. However, the Court went on to find the second test
in Britt satisfied here since the tape was an alternative which
adequately fulfilled the same functions as a written transcript.
Circumstances supporting the Court's conclusion included: that
the same counsel represented defendant at the preliminary
examination and at trial; that only 18 days elapsed between the
two events; that the trial was very simple, and; that there was
no contention of discrepencies in the Government's case between
the preliminary hearing and trial.

(Affirmed.)

United States v. James Dow Vandivere, 579 F.2d 1240 (10th
Cir., August 4, 1978). :
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 32(d). Sentence and Judgment.
Withdrawal of a Plea of Guilty.

The defendant, Wayne Barker, appealed his conviction of
receipt by a convicted felon of a firearm which had been trans-
ported in interstate commerce. Barker asserted on direct appeal
that the trial court improperly denied his motion, made a week
prior to-sentencing, to withdraw his guilty plea.

The defendant claimed the trial court applied an improper
standard when it denied his plea withdrawal motion. Barker
alleged the trial court's finding that he presented no "legal
ground sufficient to mandate allowance of his motion" and that
there is "no situation here which would require us [the Court] to
allow withdrawal" implied the trial court applied the stringent
standard of "manifest injustice" rather than the more liberal
criteria of "fair and just" which is applicable to the pre-
sentencing motion. Manifest injustice under Rule 32(d) applies
to post-sentencing motions. The Court rejected defendant's
contention on the basis the aforementioned language merely
recognized that withdrawal of a plea of guilty is not an absolute
right. The Court of Appeals also found the trial court did not
abuse its discretion in refusing to permit him to withdraw his
guilty plea. Though the general rule, according to the Court,
is that motions to withdraw pleas before sentencing are to be
freely allowed and treated with liberality, still the decision
thereon is within the sound discretion of the trial court. One
who enters a guilty plea has no right to withdraw it.

The Court of Appeals held in defendant's collateral attack
on conviction, which had been consolidated with his direct appeal,
that defendant by his plea had waived his right to assert the
invalidity of the felony conviction which had been the underlying
basis of the Federal charges.

(Affirmed.)

Wayne Ernest Barker v. United States, F.2d , Nos. 77-
1276, 77-1317 (10th Cir., July 12, 1978).
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FEDERAL RULES OF EVIDENCE

Rule 403. Exclusion of Relevant Evidence on Grounds
of Prejudice, Confusion, or Waste of Time.

Rule 608(b). Evidence of Character and Conduct of
Witness. Specific Instances of Conduct.:
Rule 609(a). Impeachment by Evidence of Conviction

of Crime. General Rule.

The defendant, a Puerto Rico police officer, was convicted
of assault and deprivation of civil rights, in violation of 18
U.S.C. §242. On appeal appellant contended that the admission of
evidence establishing that two defense witnesses had been
previously suspended from the Puerto Rico police for excessive
use of force in unrelated incidents was error. The defendant
alleged that he was "devastatingly prejudiced" by this evidence,
and that its admission violated Rule 608(b), and the generally
accepted doctrine that a witness may not be impeached by extrin-
sic evidence of prior misconduct unless it resulted in a felony
conviction as provided for under Rule 609 (a).

The First Circuit affirmed defendant's conviction. The
Court found the previous suspension of the defense witness, for
conduct similar to that for which the defendant was on trial,
relevant as to the bias of the witness, and therefore admissible
under the generally recognized "bias" exception to the strictures
of Rules 608(b) and 609(a). See also 3 Weinstein's Evidence
§607[03]. p. 607-26. The Court found the issue "as always a
difficult one," not only because of the language of Rules 608 (b)
and 609 (a) but because of Rule 403 which excludes evidence if
its probative value is substantially outweighed by the danger of
unfair prejudice. The Court pointed to 4 factors tending to show
bias which lead to affirmance of admission. First, there was no
dispute that the witnesses' misconduct happened or at least
that they were punished for it. Second, the similarity of the
misconduct may have affected their perceptions of the incidents.
Third, the fact that the witness and defendant were brother
police officers and as such, part of an organization that is
particularly susceptible to being charged with the offense for
which defendant was indicted and charged. And finally, that the
evidence was presented in such a way that its prejudicial impact
was limited.

(Affirmed.)

United States v. Angel Rios Ruiz, 579 F.2d 670 (lst Cir.,
June 28, 1978).
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FEDERAL RULES OF EVIDENCE

Rule 609(a). Impeachment by Evidence of Conviction
of Crime. General Rule.

See Rule 403, this issue of Bulletin for syllabus.

United States v. Angel Rios Ruiz, 579 F.2d 670 (lst Cir.,
June 28, 1978).




VOL. 26

Rule 608 (b).

See Rule 403,
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FEDERAL RULES OF EVIDENCE

Evidence of Character and Conduct of
Witness. Specific Instances of Conduct.

this issue of Bulletin for syllabus.

v. Angel Rios Ruiz, 579 F.2d 670 (lst Cir.,

June 28, 1978)
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ADDENDUM

UNITED STATES ATTORNFYS' MANUAL--RLUESHFFTS

The following Bluesheets have been sent to press in
accordance with 1-1.550 since the last issue of the Rulletin.

DATE AFFECTS USAM SURJECT
9-14-78 5-1.332 Requirement for Authori-
: zation to Initiate
Action
Undtd ' 9-1.21% Foreign Corrupt Practices

78m(b) (2)-(3); 15 U.s.C.
78dd-1; and 15 U.S.C.

7844-2
UIndtd 9-47.000 Foreign Corrupt Practices
Act of 1977-15 U.Ss.C.
78m(b)(2)-(3); 15 U.S.C.
78dd-1; and 15 U.S.C.
: 78d4-2
10-12-78 ‘ 6-2.230 " Revision in the U.S.

Attorney's Manual Pegardin
the Change in Procedure
for Handling 26 U.S.C.
7205 Prosecution Recom-
mendations by the IRS

(Fxecutive Office)

‘ * * *

DOJ-1978-11



