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COMMENDATIONS

Assistant United States Attorney John Kenney Southern Dis
trict of New York has been commended by William Moran
SEC Regional Administrator for his success in prosecuting
the fraud case United States GleasOn et al Franklin
National Bank

United States Attorney Thomas Lydon District of South
Carolina has been commended by Barbara Allen Babcock Assist
ant Attorney General for the Civil Division for his personal
involvement and participation in Peake United States
The successful outcome of this case suit for damages
under the Federal Tort Claims Act was due in large part to

Mr Lydons special efforts

Assistant United States Attorney John Martin Western District
of Missouri has been commended by D.E.A Regional Director
Vernon Meyer for his successful prosecution of the

Clifford Hobbs Organization major heroin trafficking or
ganization

Assistant United States Attorney Donald Modesitt Northern
District of Florida has been commended by Robert Serino
Director of the Enforcement and Compliance Division of the

Comptroller of the Currency for his efforts in bringing
about the recent conviction of John Christo Jr for crimes
at the Bay National Bank

Assistant United States Attorney Ross Parker Eastern District
of Michigan has been commended by D.E.A Administrator Peter

Bensinger for his outstanding coordination of three
investigations and subsequent trials involving the manufacture
of amphetemines phencyclidine PCP and synthetic cocaine

Assistant United States Attorney Stuart Parker Southern
District of New York has been commended by Beate Bloch
Associate Solicitor for the Department of Labor for his
excellent work in the civil action Marshall Masters
Mates and Pilots of America

Assistant United States Attorney Michael Reap Eastern Dis
trict of Missouri has been commended by Rolland Hughes
DEA Special Agent in Charge for his successful prosecution
of Lorenzo Petty on charge of conspiracy to violate the
Federal Controlled Substnces Act
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Special Assistant United States Attorney Peter Robinson Dis
trict of Oregon has been commended by B.G Morrison Regional
Inspector for the Internal Revenue Service for his excellent

handling of recent criminal case

Assistant United States Attorney Gary Scales District
of Arizona has been commended by FBI Special Agent in Charge
Leon Gaskill for his outstanding work in the prosecution
of Stanley Carr for murder on the Navajo Indian Reservation

Assistant United States Attorney Minna Schrag Southern District
of New York has been commended by Paul Scanlon Secret
Service Special Agent in Charge for her successful efforts in

the counterfeiting case United States Antonio IssacsAndino

Assistant United States Attorney Kent Stauffer Southern
District of New York has been commended by Meyer Scolnick
Director of the Enforcement Division Environmental Protection

Agency for his skillful advocacy In Metro Systems Corp et al
City of New York et al in which the EPA appeared as

amicus curiae and succeeded in having all its interests pre
served
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POINTS TO REMEMBER

REVISED HEW REGULATIONS ON DISABILITY BENEFITS UNDER THE SOCIAL
SECURITY ACT

On February 26 1979 HEWs new regulations governing the

adjudication of claims for disability benefits under the Social
Security Act became effective Although these new regulations
codify and elaborate on existing policies of the Social Security
Administration and therefor.e will not affect eligibility deter
minations in the majority of cases there is danger that
federal dourts may attempt to remand all disability cses over
15000 in number to the Social Security Administration for fur
ther consideration under the new regulations Such mass remand
is inappropriate and should be vigorously opposed

The United States Attorneys should refer to the Civil Division

teletype of February 26 1979 regarding Revised HEW Regulations
on Disability Benefits Under the Social Security Act for the

procedure that must be followed in handling motions for remand
individual cases

Any questions concerning this matter should be forwarded to
Ms Anne Sobol of the Civil Division FTS 6334102
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Goolsby Blumenthal No 76-2198 5th Cir October 1978
DJ i45i7-84i

Uniform Relocation Act Revenue Sharing

Plaintiff on behalf of herself and others displaced by
street-widening project in Macon Georgia sought financial

benefits under the Uniform Relocation Act She urged that
because the project was approximately 50% funded by the Federal

government in the form of general Revenue Sharing funds she

was displaced person under 246016 of the URA The
district court dismissed the complaint on the ground the Revenue
Sharing was not subject to the Relocation Act but in October
1978 the panel of the Fifth Circuit reversed The panel
decision required the Treasury Department to establish
mechanism to assure compliance of the Revenue Sharing Program
with the Relocation Act In view of the potentially severe
financial burdens the City our co-appellee sought rehearing
en banc We supported this effort The petition was granted

on March the full court unanimously vacated the earlier
decision and affirmed the district court The decision is

highly significant because it preserves the autonomy of the
Revenue Sharing Program free from all other federal require
ments except for those specified in the Revenue Sharing Act

Civil Rights and Davis-Bacon wage standards

Attorney Bruce Forrest Civil Division
FTS 633-34245



147

VOL 27 NO.6

March 30 1979

CIVIL RIGHTS DIVISION
Assistant Attorney General Drew Days III

Horacek and the United States Exon CA No 72-1-209 D.Neb
DJ 168453

Right to Treatment for Mentally Retarded Persons

An informal conference was held on March 1979 in the
chambers of Judge Albert Schatz with the new Governor of

Nebraska Charles Thone This action seeks inter alia to

vindicate the federal constitutional rights of the mentally
retarded residents of the institution at Beatrice to adequate
care and treatment in the alternative least restrictive of in
dividual liberty Governor Thone stated his belief that if

Nebraska chose to operate mental retardation system -- and
it would continue to do so -- it must be constitutional one
He further stated that he was committed to providing services
to the retarded in the alternative least restrictive of in
dividual liberty and was biased in favor of community services
based upon humane considerations

Attorneys Arthur Peabody Civil Rights Division
FTS 6333470
Robert Dinerstein Civil Rights Division
FTS 6333479

City of Dallas United States CA No 78-1666 D.D.C
MacKinnon Parker and Richey DJ 166-73-13

Section of the Voting Rights Act

On March 1979 we filed our Response to Plaintiffs
Motion for Summary Judgment Section declaratory judgment
action seeking preclearance of the reapportionment plan adopted
for Dallas City Council elections In our response we argued
that contrary to plaintiffs contentions we are not estopped
from relitigating the constitutionality of the proposed plan
which was found to be constitutionally acceptable in Lipscomb

Wise supra since Section requires an independent review
of the plan by this court without deferring to prior judicial
proceedings and in any event the United States was not

party in the previous lawsuit

Attorneys Carmen Jones Civil Rights Division
Robert Rodrigues Civil Rights Division
FTS 6333727
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Brunswick School Board Califano and Islesboro School Com
mittee Califano Nos 781302 1304 5th Cir DJ 1693414

Title IX

On March 1979 the First Circuit affirmed the judg
ment of the district court holding that HEW did not have

authority to issue regulations prohibiting sex discrimination
in employment under Section 901 of Title IX of the Education
Amendments of 1972 This is the first appellate court decision
on this issue The court held that the language of the statute
could not fairly be read to encompass employment and that al
though there are occasional lapses in the legislative history
the overall history does not demonstrate such an intent In

second appellate case the same issue was argued on March 13

in the Eighth Circuit in Junior College District of St Louis
Califano No 781380

Attorney Marie Klimesz Civil Rights Division
FTS 6334126

Mobile Bolden and Williams Brown Nos 77-1844 and 78-

357 5th Cir DJ 166345 and 166346

At-Large Elections

On March 19 1979 oral argument was held in the United
States Supreme Court in the abovecaptioned cases The Court
of Appeals for the Fifth Circuit affirmed judgments that at-

large elections unlawfully diluted the voting strength of

blacks The United States has filed brief as amicus curiae
urging affirmance and Deputy Assistant Attorney General Turner
presented oral argument for the government

Attorneys Miriam Eisenstein Civil Rights Division
FTS 6334126
Dennis Dimsey Civil Rights Division
FTS 6332172
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James Moorman

Chagach Natives Inc Doyon 588 F.2d 723 No 771963 9th
Cir December 26 1978 amended January 23 1979 DJ 9024440

Alaska Native Claims Settlement Act

The court of appeals reversing the district court
held that sand arid gravel are part of the subsurface estate
for all purposes under the Alaskan Native Claims Settlement
Act In particular the court of appeals affirmed Interiors
position that sand and gravel are reserved to the United States
as part of the subsurface estate in the National Wildlife

Refuges and the National Petroleum Reserve in Alaska

Attorneys Nancy Firestone and Edward
Shawaker Land and Natural Resources
Division FTS 6332757/2813

Confederated Tribes of the Colville Indian Reservation

Washington ____ F.2d ____ No 76-3286 9th Cir February 16
1979 DJ 906011

Indians

The question was whether the State could license and

otherwise regulate non-Indians fishing on the Colville
Reservation in view of the fact that the Tribes were already
extensively regulating that fishing and charging license
fee The fish in question were supplied by the United States
The court held that neither the United States nor the Tribes
had sufficiently manifested an intention of pre-empting state
law for the state to be pre-empted The court did not
consider whether the Tribes had that authority Judge Duniway
dissented He would have found that the tribal program pre
empted the state licensing and regulation The government
participated as amicus curiae in favdr of the Indians

Attorneys Edward Shawaker and Dirk Snel
Land and Natural Resources Division

FTS 6332813/2769
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California Tahoe Regional Planning Agency Jennings ____ F.2d

____ Nos 781160 and 781224 9th Cir February 15 1979
DJ 90141889

Jurisdiction Land Use Regulation

The Ninth Circuit affirmed the dismissal of

consolidated appeals in actions brought by the California Tahoe

Planning Agency the State of California the League to Save
Lake Tahoe and the Sierra Club to halt the construction of

four high-rise casinos in Douglas County Nevada on the
South Shore of Lake Tahoe The United States had supported
the appellants as amicus curiae The court of appeals
concluded that federal question was presented as tO the

interpretation of the Tahoe Compact which was sufficient
basis for subject-matter jurisdiction However the court
rejected claims that the planned casinos exceeded an absolute
height limitation under the Land Use Ordinance adopted under
the compact Further the court concluded that challenges to

the validity of the height variances granted by Douglas County
for the casinos based on local procedural law and substantial
evidence review of the Douglas County Commissioners findings
necessary for variance under the Compact Law Use Ordinance
that the height variance would be environmentally beneficial
were controlled by the States 25-day statute of limitations
for challenges to land use approvals and were therefore time
barred The court of appeals also affirmed dismissal for
failure to state claim of federal common law nuisance
finding that clear and convincing evidence of serious harm
necessary to obtain relief from prospective nuisance with
interstate consequences was lacking

Attorneys Charles Biblowit Joshua
Schwartz and Carl Strass Land
and Natural Resources Division
FTS 6332956/2740/4427

Brothers United States ____ F.2d ____ No 77-3044 9th
Cir February 1979 DJ 901181143

Mining Tucker Act

The court affirmed the district courts dismissal of

an inverse condemnation claim under the Tucker Act The
operative facts are the same as the 1978 Brothers case against
Forest Service employees Here the defendant was the
United States These employees had notified the holder of an
invalidated mining claim that unless she removed two cabins
from her former claim on national-forest land by specified
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deadline the cabins would become property of the United States
Two days before the deadline plaintiffs who were friends of

the former mining claimant filed new mining claim coinciding
with the boundaries of the earlier claim On the deadline

date Forest Service employees posted no trespassing signs
on the cabins stating they were federal property Plaintiffs
claimed that the United States took the cabins and the mining
claim when signs were posted on the cabins they sought
$10000 as just compensation The court of appeals held that

the posting of signs without more was insufficient to

establish seizure of the mining claim by the United States
noting that the Forest Service had conceded that the

plaintiffs may continue to prospect their claim and seek
to patent it Additionally plaintiffs were not entitled to

compensation for any loss of the cabins because they lacked

possessory interest in the buildings the ownership of which
had reverted to the United States when abandoned by the

previous mining claimant The court further noted that

plaintiffs evidence had failed to establish any value for
the cabins

Attorneys George Hyde and Dirk Snel
Land and Natural Resources Division

FTS 7246762/6332769

State of Alaska Mauneluk Association Andrus and Defenders
of Wildlife ____ F.2d ____ Nos 773169 and 772408 9th
Cir February 22 1979 DJ 9024473

National Environmental Policy Act

Affirming the district court the court held that the

Secretary of the Interior was not required to prepare an EIS
when he refrained from exercising any legal authority he may
have authorizing him to halt program by the State of Alaska
to kill wolves on federal lands in that State as part of

caribou herd recovery program The court of appeals found
it unnecessary to reach the question of whether the Federal
Land Policy and Management Act authorizes the Secretary under
certain conditions to close the public lands to state
wildlife management programs case involving virtually
identical issues is still pending before the D.C Circuit

Attorneys Robert Klarquist and Dirk
Snel Land and Natural Resources
Division FTS 6332731/2769
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Winkler Andrus ____ F.2d ____ No 77-1655 10th Cir
February 21 979 DJ 901181180

Oil and Gas Leasing

The Tenth Circuit reversed the district court holding
that Interior had acted arbitrarily in rejecting the
plaintiffs first drawn entry-card offer for an oil and gas
lease in simultaneous noncompetitive offering The Wyoming
State Office of the Bureau of Land Management rejected the
offer because the card was stamped with the name of the
individual offerors insurance agency thereby leading the
BLM to believe that the off eror was corporation and that
the required corporate qualification date had not been supplied
When the of feror pointed out that he had intended the offer
in his individual capacity the Interior Board of Land Appeals
affirmed the state office on the modified ground that the

entry card was ambiguous and thus not fully executed under
the regulations The court of appeals held that the ELMS
initial reading of the card was in error and that the IBLAs
affirmance on modified ground in the fact of knowledge of
the true facts was arbitrary The court of appeals remanded
the case to the district court with instructions to remand
it to the Secretary to award the lease to the plaintiff

Attorneys Joshua Schwartz and Carl Strass
Land and Natural Resources Division

FTS 6332740/4427
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OFFICE OF LEGISLATIVE AFFAIRS

Assistant Attorney General Patricia Wald

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES

MARCH MARCH 20 1979

Conglomerate Merger Legislation Senator Kennedy began hearings on

March on proposals to limit conglomerate mergers involving the nations

largest corporations On March Kennedy also introduced 690 his pro
posed legislation which would bar such mergers among the approximately 100

largest U.S corporations and make mergers among the next 400 largest subject

to proof by the merging parties that such transaction would substantially
enhance competition The same enhancement burden would be imposed on acqui
sitions by the 500 largest firms in concentrated industry i.e where one

company has more than 20% market share in $100 million or larger line of

commerce Pursuant to the Presidents instructions Assistant Attorney
General Shenefield testified in favor of the general concept of such legis
lation but indicated that as of now he was speaking solely on behalf of the

Antitrust Division FTC Chairman Pertschuk also testified in favor of such

legislation

Access to Justice Proposals All five of our access to Justice proposals
from last Congress have been introduced in both Houses Magistrates was

introduced in the Senate on January 25 237 DeConcini and in the House

on January 18 H.R 1046 Kastenmeier arbitration was introduced In the

Senate on February 373 DeConcini Kennedy Thurmond and in the House

on March H.R 2699 Rodino Supreme Court jurisdiction was Introduced in

the Senate on February 22 450 DeConcini Bumpers and in the House on

March H.R 2700 Rodino dispute resolution in the Senate 423 Kennedy
Ford Danforth Bayh Metzenbaum on February and in the House on March 13

H.R 2863 Kastenmeier et al and diversity was introduced in the House as

H.R 2202 Kastenmeier and in the Senate as 679 Netzenbaum Kennedy
DeConcini

On the Senate side Senator DeConcini is making the effort to move arbi
tration Supreme Court jurisdiction and magistrates expeditiously and without

further hearings Supreme Court jurisdiction was ordered reported by the full

Judiciary Committee on March 13 magistrates and arbitration were raised and

carried over until the next Judiciary Executive session Thereappears to be

some opposition to these two latter bills particularly from Senator Ref un on

arbitration Judiciary has also held hearings on dispute resolution and that

bill is being held at the Majority Leaders desk With respect to diversity
hearing has been shceduled before full Judiciary for March 21 Daniel

Meador Office for Improvements in the Administration of Justice will testify
in support of abolition of diversity jurisdiction

On the House side the Judiciary Subcommittee on Courts Civil Liberties

and the Administration of Justice has already held hearings on the diversity
and magistrates bills Daniel Meador AAG OIAJ endorsed both bills on behalf

of the Department
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As for the Administrations new court improvements package AAG Meador

is scheduled to testify in support of that legislation before the Senate

Judiciary Committee on March 20

Illinois Judicial Districts On March 13 both Judiciary Committees

ordered reported the Illinois judicial districts bills 443 and H.R 2301
We expect both bills to pass their respective houses by unanimous consent prior
to the March 31 1979 deadline

Fair Housing On March 21 Assistant Attorney General Drew Days Civil
Rights Division will testify before the Senate Judiciary Subcommittee on the

Constitution on fair housing With some reservations the Department will

basically endorse 506 the BayhMathias fair housing bill

Federal Tort Claims Amendments It has been introduced in the House as

H.R 2659 and is awaiting hearings probably in April Senator Metzenbaum
with Senators Kennedy and Ribicoff as cosponsors introduced it as 680 in

the Senate Senator Bayh has requested analysis of how it would change present

law preparatory to asking for jurisdiction by his Subcommittee on Consti
tutional Law

Ethics in Government Congressman Danielson and Rodino introduced bill
H.R 2843 to put off the effective date on the ethics post employment pro
vision for months and to alter the wording of the aiding and assisting
provision to make it clear that only top officials are involved

LEAA Reauthorization It now appears that Senate markup of our LEAA bill

will take place during the first week of April Senators Biden Baucus and

especially Thurmond continue to come forward with new amendments In the

House Congressman Conyers now has tentative plan also to begin markup

during the first week of April There are some differences with him on our

bill which will have to be resolved

Stanford Daily Legislation The Stanford Daily bill is now expected to be

sent to the Hill as part of the Presidents message on privacy sometime during
this coming week at the earliest We continue to expect an enthusiastic

reception in the House and perhaps in the Senate as well

Illinois Brick Hearings continued in the Senate chaired by Senator

Thurmond at which opposition witnesses appeared The minority has agreed with

Chairman Kennedy that final vote on the Administration bill will occur on

April 23 In the House it appears that one further day of hearings may be

requested by the minority Full House Judiciary Committee action should be

completed by mid to late April

Institutions Bill The House Judiciary Committee completed about three
fourths of the markup of this bill on March 13 The bill will again be before

the Committee March 20 and should be favorably reported with no amendments at

that time Senate hearings for opposition testimony are scheduled for March 28

and 29 Senator Bayh will attempt to schedule full Senate Judiciary Committee

markup for mid April
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Competition Improvements Act AAG Shenefield is scheduled to testify on

Senator Kennedys bill 382 on March 20 Because of significant opposi
tion to this bill within the Administration DOJ has drafted alternative

legislation which is more narrowly focused on agency actions having direct

economic impact This proposal has been submitted to the Domestic Council

staff and circulated to interested departments and agencies by 0MB

Medical Malpractice We are working with Senator Inouyes staff on this

subject The Senator is pleased with our approach and the material we have

furnished He has been in the process of discussing the matter with other key

senators

Refugee Legislation On March 13 the Administrations legislative pro
posal to improve refugee admission and resettlement procedures was introduced

as 643 by Senator Kennedy and as H.R 2816 by Representatives Rodino and

Holtzman

On March 14 Senator Kennedy held hearings on 643 before the full

Senate Judiciary Committee Administration witnesses testifying in favor of

the legislation included Deputy Secretary of State Warren Christopher former

Senator Dick Clark in his new capacity as the Presidents Coordinator for

Refugee Affairs and Associate Attorney General Michael Egan During the

hearings Senator Kennedy made it clear that he supports 643 and will push

for its enactment with enthusiasm Senator Thurmond expressed some reserva
tions about the projected costs associated with the portion of the bill

dealing with refugee resettlement He also indicated that he was concerned

about what he regarded as major policy changes in the bill as to the number

of refugees to be admitted Messrs Clark and Egan responded that the bill

would not increase resettlement costs and that the number of refugees that can

now be admitted under the Attorney Generals parole power is virtually
unlimited whereas 643 would for the first time impose limiting procedures

and criteria for the admission of refugees Nevertheless Senator Thurmond

expressed the view that the bill preempts the purpose of the recently created

Select Commission on Immigration and Refugee Policy He characterized 643

as representing major policy changes in the refugee field which require close

study Accordingly Senator Thurmond argued that the bill should not be

reported out of committee until all the relevant data are assimilated

through additional hearings

Judicial Tenure After three days of intense and detailed discussion the

Judicial Conference approved on March statement of general principles

regarding judicial tenure legislation Although the Court Administration

Committee had produced specific legislative proposal that format was

rejected by the Conference although the basic substance of the Court Admin
istration Committees approach to the Judicial Tenure problem was retained

The Judicial Conference recommends an amendment to 28 U.S.C 332 to improve

district court representation on the circuit judicial councils and to establish

machinery within the circuit councils to investigate allegations of judicial

maladministration The chief judge of each circuit would have the responsi

bility for screening out frivolous complaints All other complaints would be

reviewed by special committee composed of members of the circuit council

Complaints not screened out by the special committee would be reviewed by the
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full circuit council The circuit councils would have broad remedial powers
but those powers would not include the ability to remove judge from office

The Judicial Conference has reiterated its position that removal of judge

from office by means other than the impeachment process is unconstitutional
circuit coincil could recommend to the Judicial Conference that impeachment

proceedings be instituted If the Judicial Conference agreed it would

forward such recommendation to the House of Representatives There would be

no Supreme Court review of the Judicial Conferences action similar bill

introduced by Senator Bayh 522 permits the judge affected by the Con
ferences action to petition for writ of certiorari to the Supreme Court
Senator Kennedys staff drafted judicial tenure bill several weeks ago but

introduction of Kennedy bill was postponed until the Judicial Conference

position was established

Criminal Code Reform series of Criminal Code Reform meetings about

three week are being held by the House Judiciary Subcommittee on Criminal

Justice In these meetings Chairman Drinan is joined by Congressman Mikva
Lungren Sawyer Kindness Synar and Conyers The Subcommittee is now about

onethird through 40 issues relying upon the Brown Commission Report 1437

95th Congress and the Model Penal Code The aim is for House bill by

April

NOMINATIONS

On March 1979 the Senate received the following nominations

George Kazen to be United States District Judge for the Southern

District of Texas

William Ray Overton to be United States District Judge for the Eastern

District of Arkansas

Paul Robert Boucher of Virginia to be Inspector General Small

Business Administration

On March 15 1979 the Senate received the following nominations

Bailey Brown Tennessee to be U.S Circuit Judge for the Sixth

Circuit

Harold Duane Vietor to be U.S District Judge for the Southern

District of Iowa

Paul Hatfield to be U.S District Judge for the District of

Montana

Donald James Porter to be U.S District Judge for the District of

South Dakota
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 11c Pleas Advice to Defendant

On direct appeal Frank Boatright successfully challenged
his guilty plea on account of the district courts lack of

compliance with the requirements of Rule 11 The district court
failed to adequately explain the nature of the charge and to

determine whether Boatright understood the charge against him
failed to make an adequate inquiry into the factual basis

for his plea and failed to inform him that his statements
under oath could if untrue be used in subsequent perjury
prosecution

The conviction of Edward Howard was overturned solely
because the district court failed to comply with the Rule 11c
requirement that he be informed that he can be required to answer
questions under oath and that the answers to those questions may
later be used against him in prosecution for perjury or false
statement While it was conceded by the Government that there
was not compliance the Government contended that the defendant
was not prejudiced by the omission because no perjury charges
had been brought or were contemplated The Court of Appeals
however held that no showing of prejudice was required

Reversed

United States Frank Lee Boatright United States
Edward Rush Howard 588 F.2d 471 5th Cir January 25 1979
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FEDERAL RULES OF EVIDENCE

Rule 8031 Hearsay Exceptions Availability of

Declarant Immaterial
Present Sense Impression

Rule 80324 Hearsay Exceptions Availability of

Declarant Immaterial Other Exceptions

The Court of Appeals reversed defendants conviction for

interstate transportation of stolen vehicle The Court conclu
ded that the trial court erred in permitting hearsay evidence to

be admitted through the testimony of state trooper who indica
ted that an unidentified CBer had responded to police request
for information on an abandoned truck and reported having seen
two white shirtless males walking from the place where the truck
had been abandoned Shortly thereafter defendant and another

man both having recently escaped from prison were localed and
arrested Both were found shirtless The vehicle was later
identified as stolen

The trial court had admitted the state troopers testimony
concerning the CB radio transmission he received regarding two

men leaving the abandoned pickup truck under Rule 8031 as

present sense impression exception to the hearsay rule Because
the defendant was found five miles from the stolen truck only
few minutes after the CB transmission describing the two men who
abandoned the truck the Court of Appeals found it impossible to

determine whether the declaration by the CBer wasmade
immediately following the observation or not but the chances
that it was are slim The Court concluded that the time span
did not qualify as immediately after the sighting as required
by Rule 8031 See Hilyer Howat Concrete Co Inc 578 F.2d
422 426 n.7 D.C Cir 1978

The Fifth Circuit also considered the possibility of utilizing
the residual hearsay exception provision of Rule 80324 to admit
the testimony The Court in rejecting this alternative reiterated
the narrow interpretation of the applicability of Rule 80324
it adopted in United States Mathis 559 F.2d 294 5th Cir
1977

Reversed

United States Richard Anthony Cain F.2d No 78-

5276 5th Cir January 1979
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FEDERAL RULES OF EVIDENCE

Rule 80324 Hearsay Exceptions Availability of

Declarant Immaterial Other Exceptions

See Rule 8031 this issue of the Bulletin for syllabus

United States Frank Lee Boatright United States
Edward Rush Howard 588 F.2d 471 5th Cir January 25 1979
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ADDENDUM

UNITED STATES ATTORNEYS MANUAL--BLUESHEETS

The folowing Bluesheets have been sent to press in accor
dance with 11.550 since the last Issue of the Bulletin

DATE AFFECTS USAM SUBJECT

3/12/79 Procedure for obtaining Access to infor
access to information mation filed pur
filed pursuant to the suant to the Cur
Currency and Foreign rency and Foreign
Transactions Reporting Transactions Re
Act porting Act

3/15/79 911.250 Grand Jury Advice
of Rights Form

Executive Office

DOJ.1979-03


