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COMMENDATIONS

Assistant United States Attorney DEAN B. ALLISON, Central District
of California, has been commended by Inspector in Charge C.E,

Michaelson, for his tenacious efforts in the mail fraud conviction
of Barry Lee Reid, dba, Eden Press, Inc. :

Assistant United States Attorneys DANIEL BROWN and JAMES RATTAN,
Southern District of Ohio, have been commended by Chief Postal
Inspector C. Neil Benson, for their successful. prosecution of
Dr. James C. Hardin et al for conspiracy and mail fraud.

Assistant United States Attormey DANIEL A, CLANCY, Western.District
of Tennessee, has been commended by William J. Beavers, special
Agent in Charge for the Memphis area, for his work in United States
ve JJ.P. Murrell. - «

Assistant United States Attorney JOHN DIPUCCIO, Southern District
of Ohio, has been commended by C.P. Nelson, Postal Inspector in
Charge, for his outstanding efforts in the successful prosecu-
tion of John Peters, Sr. for two counts of mail fraud.

Assistant United States Attorney MARY JANE MCFADDEN, Southern
District of Ohio, has. been .commended by C.P. Neilson, Postal
Inspector in Charge, for her outstanding efforts in the success-
ful prosecution of Michael W, Martin and James Richardson who
were convicted on charges of bankruptcy fraud, conspiracy to
commit bankruptcy fraud and mail fraud. '

Assistant United States Attorney PATRICK M. MCLAUGHLIN, Northern
District of Ohio, has been commended by Charles J. Carter, '
Resident Agent in Charge of Drug Enforcement Administration”

for his thorough work which led to the dismissal of a civil
action against four Special Agents of the Drug Enforcement
Administration. : :

Assistant United States Attorneys NANCY WIEBEN STOCK and VOLNEY
V. BROWN, JR., Central District of California, have been commen-
ded by ‘F.E. Hawley, Regional Administrator of the U.S. Department
of Transportation, for their competent work in Antonio R. Leyva,
et al. v, Certified Grocers of California, Ltd. et al.

{

Special. Agent THOMAS A. KELLEY, Legal Counsel Division, Federal
Bureau of Investigation, Washington D.C., has been commended by
former Attorney General Griffin Bell for his assistance to the
Civil Division Attorneys in some of the difficult cases involving
the Bureau's investigative functions that are defended by the
Department.
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POINTS TO REMEMBER -

' CONGRESSIONAL REQUESTS FOR APPEARANCE OR ASSISTANCE

Any U.S. Attorney or Assistant U.S. Attorney who is solicited
by a Congressional Committee or Subcommittee, or by a Committee
Staff, for the purpose of testifying, consulting, or otherwise
assisting a committee or subcommittee, either in Washington, D.C.’
or in the field, should not respond directly but should inform
the head of the Executive Office and the Office of Legislative
Affairs (specifically, Ms. Carolyn Havel, FTS 633-2141) immedi-
ately, for consideration and an appropriate response. The
Executive Office will either respond directly or inform the U.S.
Attorney as to what the_appropri%te response should be.

’

C ‘ (Executive Office).

ATTORNEY VACANCIES.f ORGANIZED CRIME AND RACKETEERING SECTION

David Margolis, Chief, Organized Crime and Racketeering Sec- .
tion, has advised that he anticipates vacancies arising in the
near future in the Section office located in the cities listed
below. Attorneys who are interested should contact him or one
of his deputies on FTS 633-3516.

Brooklyn Honolulu
Buffalo : Las Vegas
Chicago . Los Angeles

\ Cleveland Miami
: Rochester

> S ) (Executive Office)
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CIVIL DIVISION
Actlng Assistant Attorney General Alice Dan1el .

J.R. Adams, et al. v. United States’*et al., Wo. 78-1774 (Sup.
Ct. ) October 1, 1979) DJ 146-18- 57 784 ' .

Administrative Subpoenas Supreme Court
Declines To Hear Challenge To Enforcement
Of Department Of Energy Subpoena In Oil
Prlce Investigation -

The Temporary Emergency Court of Appeals afflrmed a :
district court order enforcing a civil subpoena in a Department
of Energy oil pricing investigation. Before government counsel
had claimed the subpoenaed documents, however, the matter under
1nvest1gatlon was referred to the -Department . of Justice and a .
grand Jury was convened to explore possible criminal charges.
The petitioners‘claimed in a petition for certiorari that the
enforcement of the unexecuted subpoena after the criminal
referral would violate their Fifth Amendment right to be.
prosecuted only on indictment of a.grand jury. Subsequently,
the grand jury subpoenaed the identical-documents.. We main-
tained that enforcement of the TECA judgment would not interfere
with the petltloners constitutional right, since the obliga-
tions of the parties became fixed when the subpoena was served.
The Supreme Court has just denled review. o

Attorneys: Fredd1 Lipstein (C1v11 D1V131on)
: FTS 633-3380

Eloise E. Davies (Civ1l D1v151on)
FTS 633-3425

McMahon v. Harris, No. 78-6554 (Sup. Ct., October 1, 1979)
DJ 137-52-529 : : ‘ :

Child's Insurance Benefits: Supreme
Court Denies Certiorari In Social
Security Case Involving Child's
Insurance Benefits '

In Califano v. Jobst, 434 U.S. 47 (1977), the Supreme
Court sustained the constltutlonality of Section 202(d)(1)(D)
of the'Social Security Act, which terminates child's insurance
benefits upon the recipient”s marriage. Petitioner in this
case challenged the construction and constitutionality of
Section 202(d) (6) of the Act, which renders permanently in-
eligible fér child's insurance benefits a person whose prior
eligibility for such benéfits was terminated upon marriage, as
prescribed in Section 202(d) (1)(D). In contrast to the
recipients of other categories of secondary insurance benefits,
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such as wives, widows, and surviving divorced mothers, chlldrenLr
cannot become re- entltled to benefits if their subsequent: R
marriage ends. Petitioner argued that the above dlstlnctlon
rendered the statute unconstitutional. Petitioner also-:argued
that the SeCretary s interpretation of the cut-off provision was
invalid, since he had permitted exceptions to the general rule
in cases where 'an individual filed- h1s first clalm for::children's
benefits after his marriage ended.. SR o del o
"The district court, in an oral opinlon ruled that Jobst
was controlling, and. upheld the.Secretary's decision to deny
petitioner benefits. The Court.of. Appeals. for .thé Second
Circuit affirmed. The court ruled that Section 202(d) (6) had
been properly 1nterpreted by the Secretary, and that the statute,
so construed, was in accordance with the reasonable. assumptlon
that, after marriage, a child is no longer dependent on his-
parents As in Jobst, the exceptions to: the.'general rule.: .were.
justified by the fact that they addressed classes: of. cases .in o
which ‘the need. for amelloratlon of the 'geheral:rule was thought'
to be most- compelllng ~ The. Supreme Court. has declinéd- to: grant }
certiorari to review the court's decision. . BERECY N 'Jwﬁﬁ‘ff

Attorney: Frederic D. Cohen (C1v11 D1v131on) AR
’ ’ FTS 633 3450 DAY ‘~ [ VI Y ‘,t('.’ oy

Soc1allst Workers Party, et al V. Attorney Generaliof the ‘\3.;;
United States, et al., No. 78 1702 (Sup Ct 0ctoberv9 1979) ¥
DJ 145- 12 1978 T ; ST T r: S IERT -
o T B , Ti et o

Contempt Supreme CourtﬁDenies'ﬁtﬁvtrf RIS Y 5
Certiorari From Court Of ‘Appeals - ... oyl &

Decision Reversing Ruling -That . - . = -..v.  , s:i3
Attorney General Was In Contempt - ~ e

Socialist Workers. Party brought. this:isuit -againsit. the;:
Unlted States-and various federal officialsialleging numerous:,
abuses ‘arising from the FBI's .investigations of the; Party : over‘y
several decades. 1In 1977 the district. court ordered -the- FBT: to:
disclose to petitioners' counsel the names::and:files: “of selected
informants.. The Court of Appeals for::the; Second Cireuit dlsﬂgd.
missed .our -appeal from.that order. for ‘want: of appellate»Jurls-:w
diction, ‘and the Supreme. Court denied the: Attorney General's: nns
petltlon for certiorari. . The district court .then issued:: ana a2
oplnlon stating -that noncompllance would result -dni-a: contempt, sy
citation against :the Attorney General:. . Afiter ‘the Attorney::
General in: -July 1978 .-declined to produce.the «files,,” therdistd
court adjudged him in contempt.. The Court. of Appeals“;however
-granted our petition for a writ of: ‘mandamus~and:- vacated ‘the 7
'contempt ‘order.. The court:recognizéd that this ‘ac¢tion.'warra
more sen31t1ve Jud1c1al scrutlny [when contempt\gs 1mposed
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ordinary litigant". ‘The;plaiﬁtiffs filed a petition for
certiorari which has just been denied, three justices dissenting.

_Attorney: ' Robert E. Kopp (Civil Division)
| _ FTS 633-3389 '

Allen v. United States, Nos. 78-1513 and 78-1514; Carini v. _
United States, Nos. 78-1515 and 78-1516 (4th Cir., September 14,
1979) DJ 75579-277'and 145-15-700 o

Attorneys Fees: Fourth Circuit
Reverses $350,000 Attorney's
Fee Award

.These appeals arose out of post-judgment proceedings in 2 |
of the 43 Variable Re-enlistment Bonus cases. The merits of
those cases, which challenged certain Navy payroll practices,
are controlled by the Supreme Court's decision in United .
States v. Larionoff, 431 U.S. 864 (1977). However, the post-
judgment proceedings have raised serious problems concerning
attorney's fees. -

In Carini and Allen, the district court simply accepted
self-serving statements by plaintiffs' counsel to the effect
that they had oral retainer agreements and oral contingency fee
contracts entitling them to 20% of each individual's recovery..
The Court gave no notice of the fee proceedings to any of the
440 plaintiffs and did not seek their views as to the existence
or terms of the alleged oral agreements. It simply enforced the
"contracts'" as described by counsel and ordered the United
States to deduct the fees from the individual ‘judgments and to
transmit them directly to opposing counsel.: The United States
appealed. . e : ‘ - '

In a six-part holding, the Fourth Circuit reversed. The
Court ‘held that (1) the federal government has standing to
contest even those fee '‘awards which do not affect its overall .
liability because it has an interest in assuring that the funds.
owed to its, judgment creditors are properly disbursed, (2) the.
district courts have supervisory power over members of the bar
which enables them to reject excessive contingency fee contracts
and to replace them with substantially smaller fee awards, (3) .
the standards for determining the -fee award in such circum-
stances are. those set forth in Johnson v. Georgia Highway -
Express, 488 F.2d 714 (5th Cir. 1974) and iIn the Code of IR
Professional Responsibility,: (4) those standards preclude the '
award ‘of more than a nominal fee in the Allen case because it.
was filed after the :Supreme Court had resolved all relevant
legal issues, -(5) the individual plaintiffs have a right to ,
notice and'an opportunity to participate in the fee proceedings
- on remand,: a‘'right which they may exercise by acting pro se, by
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retaining private -counsel or by asking ‘government counsel to
represent them, and (6) the fact that Carini and Allen were
never certified as class actions renders it imperative for
opposing counsel to prove that they have an actual attorney-
client relationship with each and every one of the 440 plaintiffs
in these actions before they can claim a fee from any individual.

We expect that the Fourth Circuit's decision will be help-
ful in the disputes over attorney's fees which are now pending
in six other VRB cases. In addition, we believe that the"
decision. in Carini and Allen will strongly reinforce several of
the positlon which we have taken in the pending Fourth Clrcult
appeal in Moore v. Callfano

Attorneys. Robert E. Kopp (Civil Division)
FTS 633-3389

" William Kanter (Civil Division)
"FTS 633-3354

Linda M. Cole (Civil Division)
FTS 633-3525

Ferrero and Kaviani v. United States, No. 76-4430 (5th C1r S
September 28, 1979) DJ 157-74-2364 nd 157-74- 2365 o S

Damages: Fifth Circuit Reduces
Damages On Our Appeal Of S1.3 0
Million Tort Claims Judgment ' ' B

Two women suffered serious orthopedic injuries in separate
incidents when they were deliberately struck by a car driven by :
a psychotlc patient who had walked away from a Veterans Admlnls-
tration hosp1ta1 The trial court found that the VA was
negligent in permitting him to walk away, and awarded each
plalntlff $650,000. We appealed, claiming that the" damages were
exce331ve and were possibly intended to be ''exemplary' o

"punitive'", in contravention of the FTCA. The court of appeals
declined to hold that the damages were punitive, but found'that -
they were excessive, after a thorough review of the evidence.
Instead of remandlng the case for further determinations by the
district court, the court of appeals reduced the damages to
$375, 000 and $150,000 respectively.

Attorney. Eloise E. Davies (Civil D1v131on)
FTS 633-3425
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NAACP.v. Civiletti, No. 78-1639; Andrulis v. United States,
No. 78-2039 (D.Cf Cir., September 26, 197 9) DJ 145- 115 73

Attorneys' Fees: . D C. Circuit
Rules That The Civil Rights
Attorneys' Fees Award Act Of
1976 Does Not Authorize Fee
Awards Against The Unlted States

In these cases, consolldated on appeal the D.C. Clrcult
held that the Attorneys ‘Fee Award Act ‘of 1976 does not operate
as a-waiver of sovereign 1mmun1ty for purposes' of fee. awards.
against - the United States. Accordingly, it reversed the
attorneys' fee awards ordered by the district courts in each
case. Lo :

In analyzing the fee issue, the Court confirmed the general
policy against implied waivers of federal sovereign immunity.
The Court indicated that the clear statutory authority necessary
to overcome sovereign immunity could be found either (1) in
statutory language referring specifically to the liability of the
United States or (2) by’ necessary 1mp11cat10n from ‘the statutory
context in which a fee provision arises. Finding neither express
language or necessary language or mnecessary implication in the -
1976 Awards Act, the majority concluded that the Act did not .’
authorize attorneys fee awards against the United States. ThlS
holding is in accord with the Third Circuit's holding in Shannon
v. HUD, 577 F.2d 854 (3d Cir.), cert. denled 47 U S.L.W. 3331
(Dec. 14 1978) , ‘ _

In reverSLng the fee award in the Andrulis case,: the Court
also held that the ."sue .and be sued" clause of the Small Business
Act,.:15, U:.S.C. 634(b) did not constitute express statutory
consent to attorneys' fee .awards against the SBA. Recognlzlng
that the clause does provide a "limited waiver of sovereign . .
1mmun1ty," the Court held that the limited waiver did. not extend
to attorneys' fees since the clause does not mention attorneys
fees and such fees have never been regarded as. an ordlnary
incident of lltlgatlon :

Ua:Attorney: Wllllam Kanter (Civil D1v1s1on)
- . FTS 633-3354
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Wisdom v. Hills, No. 79-1025 (8th Cir., September 20, 1979)
DY 145-17-1494 ' : 4

Employees' Suits: Eighth Circuit
Declines To Rule On Suit By Employees,
Pending Administrative Review

In this case, a federal employee defaulted on a loan
guaranteed by FHA. FHA, in violation of the Privacy Act,
informed his employing agency, the IRS, of the default. His
supervisors then allegedly coerced him into resigning, and FHA
obtained payment for the loan by setting off the appropriate
amount from his retirement account refund check, allegedly with-
out notice or hearing. The employee sued, seeking reinstatement,
back pay, and restoration of his retirement account under 42
U.S.C. 1985(1), the Privacy Act, and the Due Process Clause.
The district court dismissed the complaint for failure to
exhaust administrative remedies. ‘ S

At oral argument, we assured the court of appeals that, if
plaintiff filed an administrative appeal under the Civil Service
laws, his appeal would not be dismissed as untimely, and urged
the court to defer consideration of the case until that adminis-
trative appeal is exhausted. The court accepted our offer, -
vacated the dismissal order, and instructed the: district court
to maintain jurisdiction so that it can reconsider- the case if
and when plaintiff decides that his administrative relief is
inadequate. . . : E

Attorney: Frank A. Rosenfeld (Civil Division)
’ FTS 633-3969. ' ' : S

Donna J. Woodside v. United States, No. 77-3276 (6th Cir.,

September 20, 1979) DJ 157-58-415 . ' R

Tort Claims Act: Sixth Ciréuif'Holds'f S
Feres Doctrine Bars Suit For Wrongful .-
Death Of Serviceman In Aero Cliub Case - ’

In this Federal Tort Claims Act case, an active-duty Air
Force officer, whose duties did not involve flying, was killed
due to the alleged negligence of the flight instructor while
receiving flight instruction in an Aero Club aircraft in a
recreational program sponsored by the Air Force.  Aero Clubs
are non-appropriated fund activities established "to. provide
recreational activities and promote morale'! on Air Force bases.
Military and civilian personnel and their families are eligible
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UNITED STATES ATTORNEYS' MANUAL--TRANSMITTALS

The following United States Attorneys' Manual Transmittals
have been issued to date in accordance with USAM 1-1.500. This
monthly listing may be removed from the Bulletin and used as a

check 1list to assure that your Manual is up to date.

TRANSMITTAL
AFFECTING DATE DATE OF
TITLE NO. MO/DAY/YR Text CONTENTS
o 1 8/20/76 8/31/76" Ch. 1,2,3
2 9/03/76 9/15/76 Ch. 5
3. 9/14/76 9/24/76 Ch. 8
4 9/16/76 10/01/76 Ch. &4
5 2/04/77 1/10/77 Ch. 6,10,12
6 3/10/77 1/14/77 Ch. 11
7 6/24/77 6/15/77 Ch. 13
8 1/18/78 2/01/78 Ch. 14
9 5/18/79 5/08/79 Ch. 5
10 8/22/79 8/02/79 Revisions to
1-1.400
2 1 6/25/76 7/04/76 Ch. 1 to 4
2 8/11/76 7/04/76 Index
3 1 7/23/76 7/30/76 Ch. 1 to 7
2 11/19/76 7/30/76 Index
3 8/15/79 7/31/79 ~Revisions to
Ch. 3
4 9/25/79 7/31/79 Ch. 3
4 1 1/03/77 1/03/77 Ch. 3 to 15
2 1/21/77 - 1/03/77 Ch. 1 & 2
3 3/15/77 1/03/77 Index
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4 11/28/77 11/01/77 Revisions to
ch., 1-6, 11-15
Index
5 2/04/77 1/11/77 Ch. 1 to 9
3/17/77 1/11/77 Ch. 10 to 12
6/22/77 4/05/77 Revisions to
8/10/79 5/31/79 Letter from
Attorney General
to Secretary
of Interior
6 3/31/77 1/19/77 Ch. 1 to 6
4/26/77 1/19/77 Index
3/01/79 1/11/79 Complete Revision
of Title 6
7 11/18/77 11/22/76 Ch. 1 to 6
3/16/77 11/22/76 Index ‘
8 1/04/77 1/07/77 Ch. 4 & 5
1/21/77 9/30/77 Ch. 1 to 3
5/13/77 1/07/77 Index
6/21/77 9/30/76 Ch. 3 (pp. 3-6)
2/09/78 1/31/78 Revisions to
Cch. 2
9 1/12/77 1/10/77 ch. 4,11,17,
18,34,37,38
2/15/78 1/10/77 ‘Ch. 7,100,122 .
1/18/77 1/17/77 Ch. 12,14,16,
40,41,42,43
1/31/77 1/17/77 Ch. 130 to 139
2/02/77 1/10/77 ¢ch, 1,2,8,10,

15,101,102,104,
120,121
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DATE
9-15-77
2;18-77
7-19-77
9-06-77
9-06-77
6-8-78
8-10-78
4-13-77
Undtd

6-29-79

5-22-79

5-22-79

8-08-79

6-28-78

11-9-78

621

OCTOBER 26, 1979 NO. 21
AFFECTS USAM SUBJECT

9-27.000 Federal Telephone Search Warrant
System

9-42.000 Coordination of Fraud Against
the Government Cases (non-disclosable)

9-42.450 H.E.W. Project Integrity

9-42,.450 Fraud Against the Government -
Medicaid Fraud

9-42.450 Fraud Against the Government;
18 U.S.C. 287

9-42.450 Plea Bargaining

9-42.500 Referral of Food Stamp Violations

9-42.510 Referral of Social Security
Violations ‘

9-47.000 Foreign Corrupt Practices Act of 1977~

- 15 UoSoCo 78m(b)(2)_(3); 15 UQS.C.
78dd-1; and 15 U.S.C. 78dd-2

9-60.291 Forfeiture of Devices Illegally
Used to Intercept Wire or Oral
Communications

9-61.132 and Steps to be Taken to Assure the

9-61.133 Serious Consideration of All Motor
Vehicle Theft Cases for Prosecu-
tion

9-63.165 Revision of Prosecutive Policy to
Reflect Availability of Civil
Penalty for Processing Individuals
who Attempt to Carry a Firearm Aboard
a Carrier Aircraft

9-69.260 Perjury: False Affidavits Submitted
in Federal Court Proceedings Do Not
Constitute Perjury Under 18 USC 1623

9-73.110 Immigration and Naturalization: Venue

9-73.300 Surrender of Certificate of Natura-

lization
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DATE

11-8-78

3-12-79

5-11-78

4-05-79
5-05-77

5-25-78

OCTOBER 26, 1979 NO. 21 ’ ‘

AFFECTS USAM

9-75.040

9-79.260

9-120.160

9-123.000
9-131.030

9-131.200

(Revised 10-18-79)

SUBJECT

Broadcasting Obscene Language

Access to informqtion filed pursuant

to the Currency & Foreign Transactions °
Reporting Act o : '

Fines in Youth Corrections Act Cases

Costs of Protection (28 U.S.C. 1918(b))
Hobbs Act: Authorizing Prosecution

Proof of "Racketeering” Involvement is
Not an Element of a Hobbs Act Violation




DATE AFFECTS USAM

9-14-78
TITLE 7

6-21-77

, TITLE 8
6-21-77 .

6-21-77

10-18-77

10-16-79

~ “TITLE 9
7-11-79

Undtd
Undtd
6-22-79
5-11-79
12-13778

5-11-79

7-2.000 .

8-2.000

8-2.000

8-2.220

8-3.130

. 9-1.000

9-1,215

9-1.402

922,000

9—.2 . 133

619
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SUBJECT

Cooperation and Coordination with
the Council on Environmental Quality

Part 25-Recommendations to

President on Civil Aeronautic

Board Decisions, Procedures for .
Receiving Comments by Private Parties

Part 55-Implemenation of Provisions
of Voting Rights Act re Language
Minority Groups (interpretive
guidelines)

Part 42-Coordination of Enforcement
of Non-discrimination in Federally
Assisted Programs

Suits Against the Secretary of
Commerce Challenging the 10%
Minority Business Set-Aside of

the Public Works Employment ,
Act of 1977 P.L 95~-28 (May 13, 1977)

Authorizations for Grand Jury
Proceedings, Arrests and Indictments
Criminal Divison Reorganization
Foreign Corrupt Practices Act of 1977-
Foreign Corrupt Practices Act of 1977-
78dd-1; and 15 U.S.C. 78dd-2

Cancellation of Qutstanding Memorandum

Trade Secrets Act-Prosecution Under
18 U.S.C. 1905

Policy Limitations on Institution of
Proceedings: Harboring

Criminal Division Consultation
Required Before Distribution of
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DATE

Undtd

4-16-79

6-28-79

9-26-77

11-9-78
6-21-79
8-16~79
5-24-79

6-17-77
12-13-78

5-31-77
8-13-79

1-24-79
3-15-79
12-13-78

' 5-22-79

6-7-79

OCTOBER 26, 1979 NO. 21

AFFECTS USAM

9_2 . 134

9-2.168

9-7.181

9-7.230

9-7.550

9-8.100
9-11.220

9-11.230
9-11.230

9-11.250
9-11.250
9-11.255

9-16.210

9-21.000

SUBJECT
Proceedings: Trade Secret Act
Foreign Corrupt Practices Act of 1977

State and Territorial Prisoners
Incarcerated in Federal Institutions
Hypnosis

New Systems Notice. Requirements

Privacy Act--Safeguard Procedures
of the Tax Reform Act of 1976

Defendant Overhearings and Attorney
Overhearings Wiretap Motions

Order Requiring Assistance of Commun,
Carrier, Landlord, Custodian & Other
Persons Nec. to Accomp. Interception

Pen-Register Survelllance

Authorization to Disclose the Contents
of Intercepted Communications

Diversion of Juvenile Cases to

‘State Authorities

Use of Grand Jury to Locate Fugitives

Grand Jury Subpoena for Telephone
Toll Records

Fair Credit Reporting Act and Grand
Jury Subpoenas

Definition of "Target”

Grand Jury Advice of Rights Form
Grand Jury Practice

Explanation of "Special Parole” in
Entry of Pleas Pursuant to Rule 11

F.R.Crim. P.

Witness Security Program
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DATE AFFECTS USAM SUBJECT
4-1-79 4-4,530 Addition to USAM 4-4.530 (costs re=-
‘ o coverable from United States
4-1-79 4-4,810 Interest recoverable by the Gov't,
4-1-79 4-5.229 New USAM 4-5,229, dealing with limita-
tions in Right To Financial Privacy
Act suits. .
4-1-79 4-5.921 Sovereign immunity
4-1-79 4-5.924 Sovereign immunity
9-24-79 4-9,200 , McNamara-O'Hara Service Contract Act
‘ cases
9-24-79 4-9,700 Walsh-Healy Act cases
4-1-79 4-11,210 Revision of USAM 4~-11.210 (Copyright
‘ Infringement Actions).
4-1-79 4-11,850 New USAM 4-11.850, discussing Right
: To Financial Privacy Act litigation
6=-4-79 4-12.250; Priority of Liens (2410 cases)
: 4-12,251 :
5-22-78 4-12,270 Addition to USAM 4-12.,270
4-16%79_ ' 4-13,230 New USAM 4-13.230, discussing revised

HEW regulations governing Social
Security Act disability benefits

11-27-78 4-13.335 . News discussing "Energy Cases”
7-30-79 4-13.350 Review of Government Personnel Cases
’ : ' under the Civil Service Reform Act
of 1978
4-1-79 4-13.361 Handling of suits against Gov' t
. A : Employees
6-25-79 4-15,000 Subjects Treated in Civil Division
Practice Manual
TITLE 5 »
9-14~-78 5-1.110 Litigation Responsibility of the

L.and & Natural Resources Division"

9-14-78 5-1.302 . signing of Pleadings by AAG
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DATE

9-7-78

9-14-78
1-3-79

9-7-78

9-7-78
9-14-78

9-06-77

9-14-78
9-14-78
9-06-77
9-14-78
9-14-78
9-14-78
9-14-78

9-14-78

OCTOBER 26, 1979 NO. 21

AFFECTS USAM

5-1.321
5-1.325;
5-1.326
5-1.620
5-1.630

5-2.130

5-2.310(a)
and (b);
5-2,312

5-2.312

5-5.320
5-7.120

5-7.321

SUBJECT

Authority of U.S. Attorneys to
Initiate Actions Without Prior
Authorization to Initiate Action

Requirement for Authorization to .
Initiate Action

Case Weighting Systém, Case Priority
System, Procedures

Settlement Authority of Officers
within the Land and Natural
Resources Division

Settlement Authority of U.S.
Attorneys

Statutes administered by
Pollution Control Section

Representation of the Environmental
Protection Agency

Cooperation and Coordination with
Environmental Protection Agency

Requirement for Authorization
to Initiate Action

Category 1 Matters and Category 2
Matters-Land Acquisition Cases

Requirement for Authorization
to Initiate Action

Requirement for Authorization to
Initiate Action

Statutes Administered by the
General Litigation Section

Cooperation and Coordination with

the Council on Environmental Quality

Requirement for Authorization to
Inititate Action
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LISTING OF ALL BLUESHEETS IN EFFECT

DATE. . AFFECTS USAM . SUBJECT

TITLE 1 |
5-23-78 . .1 thru 9 | . Reissuance and Continuation in
‘ ) " Effect of BS to U.S.A. Manual

Undtd . ~ 1-1.200 , Authority of Manual; A.G. Order
' 665-76 '
9-30-76 o 1-2.200 ~ Advisory Committee of U.S.

Attorneys; Subcommittee on
Indian Affairs ’

6-21-77 T 1-3.100 Assigning Functions to the
Associate Attorney Géneral

6-21-77  1-3.102 Assignment of Responsibility
to DAG re INTERPOL

6-21-77 © 1-3.105 Reorganize and Redesignate Office
of Policy and Planning as Office
for Improvements in the
Administration of Justice

4-22-77 1-3.108 Selective Service Pardons
6-21-77 1-3.113 Redesignate Freedom of Information

Appeals Unit as Office of Privacy
and Information Appeals

6-21-77 1-3.301 Director, Bureau of Prisons;
Authority to Promulgate Rules

6-21-77 1-3.402 U.S. Parole Commission to replace
U.S. Board of Parole

- Undtd 1-5.000 Privacy Act Annual Fed. Reg.

Notice; Errata

12-5-78 1-5.400 Searches of the News Media

8-10-79 1-5.500 Public Comments by DOJ Emp. Reg.,
Invest., Indict., and Arrests

4-28-77 1-6.200 Representation of DOJ Attorneys
by the Department: A.G. Order
633-77

8-30-77 1-9.000 v Case Processing by Teletype with

Social Security Administration
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DATE AFFECTS USAM SUBJECT.
11-8-78. ' 1-11.901 New Request Form for Authorization
to Apply for Compulsion Order
(Immunity)
7-14-78 1-14.210 Delegation of Authority to Conduct
' : Grand Jury Proceedings
TITLE 2 ' . .
1-03-78 2-3.210 Appeals in Tax Case '
TITLE 3 .
Undtd 3-4,000 ‘Sealing and Expungement of Case
Files Under 21 U.S.C. 844
TITLE 4
11-27-78 4~-1.200 Responsibilities of the AAG for
: Civil Division
9-15-78 4-1.210- Civil Division Reorganization:
4-1,227
4-1-79 4-1.300- Redelegations of authority in Civil
4-1,313 Division Cases
5-5-78 4-1,313 Addition of "Direct Referral Cases"
to USAM 4-1.313
4-1-79 4-2,110~ Redelegation of'Authority in Civil
4-2,140 Division Cases
2-22-78 4-2.320 Memo Containing the USA's Recommen-
. : . dations for the Compromising or
Closing of Claims Beyond his
Authority
11-13-78 4-2,433 Payment of Compromises in Federal’
Tort Claims Act Suits
8-13-79 4-3,000 Withholding Taxes on Backpay Judgments .
5-05-78 4-3,210 Payment of Judgments by GAO ‘
6-01-78 4-3.210 - . New telephone number for GAO office
handling payment of judgments
5-14-79 4-4,230" L Attorneys' Fées in EEO Cases
- 11-27-78 4-4,240 Attorney fees in FOI and PA suits
4-1-79. - 4-4.280 . New USAM 4-4.280, dealing with

attorney's fees in Right To Financial
Privacy Act suits
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. Lee R. West, to be U.S. District Judge for the Western
District of Oklahoma;

, Thomas R. Brett and James O. Ellison, each to be U.S.
District Judge for the Northern District of Oklahoma; and

George W. Proctor, to be U.S. Attorhey for the Eastern
District of Oklahoma.

On October 4, 1979 the Senate confirmed the following
nominations: : _

Albert Tate, Jr., of Louisiana, and Samuel D. Johnson, Jr.,
of Texas, each to be a U.S. Circuit Judge for the Fifth Circuit;

-Nathaniel R. Jones, of Ohio, to be U.S. Circuit Judge for the
Sixth Circuit; : :
i.Jbseph C. Howard, Sr., of Maryland, and Shirley B. Jones, of

Méryland, each to be a U.S. District Judge for the District of
Maryland;

Lynn C. Higby, of Florida, to be U.S. District Judge for the
Northern District of Florida;

James C. Paine, James W. kehoe, and Eugene P. Spellman, ‘all
of Florida, each to be a U.S. District Judge for the Southern

District of Florida;

Gene E. Brooks,. of Indiana, to be U.S. District Judge for
the Southern District of Indiana;

William L. Beatty, of Illinois, to be U.S. District Judge
for the Southern District of Illinois;

Hugh Gibson, Jr., of Texas, to be U.S. District Judge
for the Southern District of Texas;

. George J. Mitchell, of Maine, to be U.S. District Judge
for the District of Maine;

Jerry L. Buchmeyer, of Texas, to be U.S. District Judge
for the Northern District of Texas; and

Edward B. Davis, of Florida, to be U.S. District Judge for
the Southern District of Florida.

. On October 11, 1979, the Senate received the following
nominations: : .

Andrew L. Jefﬁerson,,Jr., of Texas, to be U.S. Circuit
Judge for the Fifth Circuilt;
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Cecil F. Poole, of California, to be U.S. Circuit Judge
for the Ninth Circuit;

William O. Bertelsman, to be U.S. Digtrict Judge for the
Eastern District of Kentucky;

Peter H. Beer, to be U.S. District Judge for the Eastern
District of Louisiana;

L. T. Senter, Jr., to be U.S. District Judge for the
Northern District of Mississippi;

Jemes T. Giles, to be U.S. District Judge for the
Eastern District of Pennsylvania;

Lucius D. Bunton, III, to be U.S. District Judge for the
Western District of Texas; :

Harry L. Hudspeth, to be U.S. District Judge for the
Western District of Texas;

Charles F. C. Ruff, to be U.S. Attorney for the Distric
of Columbia; and '

Terry L. Pechota, to be U.S. Attorney for the District
of South Dakota.
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director James Adams; and David Linowes, former Chairman of the
Privacy Protection Study Commission.

The Senate tentatively has five more days of hearings
scheduled: October 24, Remedies and Oversight, chaired by
Metzenbaum; October 25, Records, chaired by Biden; November 2,
FBI Assistance to Federal, State and Local groups, chaired by
Heflin and Simpson; November (date unknown) , a subject of -
interest to Hatch, chaired by Hatch; and November 15, closing -
session at which the appearance of the Attorney General and FBI
‘Director are expected, chaired by Kennedy.

The House is beginning to show some interest in moving this
legislation, scheduling hearings before the Subcommittee on Civil |
and Constitutional Rights, chaired by Don Edwards, for October 18
and 19 on the investigative demand and October 26 on the impact
of the Charter on the FOIA. ‘

" Graymail Legislation. H.R. 4745 and H.R. 4736 were jointly
referred to the Committee on the Judiciary and the Permanent
'Select Committee on Intelligence. The Subcommittee on Legislation
of the Intelligence Committee has already held two days of hearings
and plans to mark-up the bill soon. They are working towards -
passing the bill out of committee as gquickly as possible. The
Subcommittee on Civil and Constitutional Rights of the Judiciary
Committee may consider the legislation but it is doubtful that
anything would be scheduled before the end of next month.

The legislation in the Senate lies with the Subcommittee on
Criminal Justice of the Judiciary Committee chaired by Biden.
Because of his involvement in the SALT II hearings, his staff has ~
been undble to move the legislation, although they are interested '
in seeing it become law quickly. They hope to set a hearing date"
for the end of next month and go to mark-up as soon as possible. -
Although they had originally expected to pass this legislation
this year, they now only have expectations for this Congress.

Northern Mariana Islands. On October 10 T. Alexander :
Aleinikoff (Office of Legal Counsel) testified before the Senate
Energy Committee on H.R. 3756, an omnibus territories bill. Our
only comments on the legislation went to a "committee approval”

provision which we view as unconstitutional.

Fair Housing. Senate Judiciary Committee markup on S. 506 -
Fair Housing amendments scheduled for October 12 has been post- "
poned; hopefully no longer than a week, at Senator Hatch's request.
It is also doubtful whether Representative Edwards will adhere to
the October 23 date for full Judiciary Committee markup on House -
side. Representative Sensenbrenner has an amendment which would:
eliminate administrative remedies and substitute court remedies:
patterns and practice cases by Justice and individual damage cases
by HUD.. The vote on that amendment is somewhat in doubt. S
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Refugees. Since the Judiciary Committee has not yet filed
its report on the Administration's proposed Refugee Act, H.R. 2816,
the House Parliamentarian has not ruled on the question of whether
the Foreign Affairs Committee may obtain jurlsdlctlon over -the bill
under a 30 day sequential referral. In view of the delayed con- -
sideration of the bill, the Administration has been preparing for
an extension of the parole program which expired on October 1.
Without such an extension, admission of most ellglble refugees
into the U.S. will be delayed until -the Refugee Act is signed into :
law. Administration representatives will be consulting with the
House and Senate Judiciary Committees concerning the extension
of the recently expired parole program. - -

International Energy Program. On October ‘9 the Energy and
Power Subcommittee of the House Commerce Committee reported
favorably H.R. 4445, a bill, as amended, that provides for:a two
year extension of the antitrust immunity for voluntary agreements
under the international energy program. The bill, as amended,
requires a report by the Secretary of Energy within six months of
enactment on various aspects of such voluntary agreements.

NOMINATIONS:

On September 28, 1979 the Senate received the following
nominations: ‘

Warren J. Ferguson, and Dorothy W. Nelson, both of
California, each to be U.S. Circuit Judge for the Ninth Circuit;

Terry J. Hatter, Jr., to be U.S. District Judge for the
‘Central District of California;

Milton L. Schwartz, to be U.S. District Judge for the - -
Eastern District of California;

Robert H. Hall, to be U.S. District Judge for the
Northern District of Georgia;

Dale E. Saffels, to be U. S. District Judge for the Dlstrlct
of Kansas;

Harold A. Ackerman, Dickinson R. Debevoise, H. Lee Sardkin,
and Anne E. Thompson, each to be a U.S. District Judge for the-
District of New Jersey,

Neal P. McCurn, to be U.S. District Judge for the Northern
District .of New York;

Frank H. Seay, to be U.S. District Judge for the Eastern

District of Oklahoma; . ,
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Alan A. Parker

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES

OCTOBER 2 - OCTOBER 16, 1979

- Standing. On October 12 the Senate Judiciary Committee held
hearings on S. 680, the "Citizens' Right to Standing in Federal
Courts Act." This bill was drafted in the Department last Congress

. at the request of Senators Metzenbaum, Ribicoff, and Kennedy. It
would clarify the law of standing by removing certain "prudential"
grounds that courts have relied upon to dismiss actions against
the Federal Government. The Department will testify on the bill
later in the fall. :

Female Offenders. Norman A. Carlson, Director of the Bureau .
of Prisons, testified October 10 before the House Subcommittee on
Courts, Civil Liberties, and the Administration of Justice on the
programs for female offenders in the federal prison system. Actions
taken and programs instituted in response ‘to the recommendations '
made by last year's Female Offenders Task Force received special

. attention.
Right to Financial Privacy. In the seven months since this
Act became effective, several problems with the interpretation
and implementation of it have become apparent. The Department
recently sent to OMB a package of proposed amendments to deal
with these problems.

As part of its overall privacy initiative, the Administration
is seeking to extend similar privacy protections to other sensitive
types of records. The Department will be making recommendations
on how this can best be accomplished in light of the experience

under the RFPA. The Fair Financial Practices Act which was
recently sent to the Hill originally contained government access
restrictions, but is now confined to customer access to records.

The RFPA amendments, along with suggested amendments to RFPA
from other agencies, will be combined with the amendments extending
coverage to additional records before being sent to the Hill.

Criminal Code Reform. The House Subcommittee on Criminal
Justice continued markup on Criminal Code Reform. During the
week of October 8 the Subcommittee received testimony from
representatives of DEA and Norman Carlson from Bureau of Prisons.
Subcommittee Chairman Drinan has requested that the full Judiciary
Committee schedule markup sessions on the bill for November 6, 7,
. and 8, the same days the Senate Judiciary has scheduled markup of
its bill, S. 1722.
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Decisions reached by the Subcommittee to date include:

1. The Subcommittee instructed the staff to redraft the
immaturity defense to conform to current law.

2. 1In the insanity defense, the Subcommittee adopted "wrong—f
fulness" rather than "criminality" as the test of the conduct to
be perceived by defendant and included the sociopath exclusion.

3. The duress defense was modified to except from its coverage
murder and manslaughter.

4. The offense of engaging in a para-miiitary activity was
deleted.

5. Mr. Sawyer requested language that would make draft
evasion inapplicable to persons refusing alternative service on
religious grounds. No decision was made to include such language.

6. The criminal contempt provision in section 1731 was adopted
as including bracketed language barring prosecution under the
other contempt provisions for persons punished under this section.

The "significant payment" definition will be that found in the
FECA not the "expected to influence a person's vote" language pro-
posed by staff. '

7. Attempt is added to the election obstruction offense. .

8. The subcommittee did not reach a final decision on felony
murder. Drinan wants to see language limiting it to those offenses
covered under current law (rape, murder, arson, and robbery) .

Staff argues that since kidnapping has an enhanced sentence when
death occurs (to the victim only), that section need not be
included. There was some discussion also about tightening the
exceptions so that the getaway car driver would not be reached.

9. Maiming will require an intent to permanently injure.
Knowledge that the victim is a law enforcement officer is not
required, here or elsewhere.

FBI Charter. Three more days of hearings, September 26f28,
were held by the Senate Judiciary Committee on the proposed.FBI
Charter, two on investigative techniques and one on the investi-
gative demand. The regular quartet represented the Cepartment
and the FBI, Chuck Ruff, Paul Michel, John Hotis and Bud Mullen.
Very little attention is being paid these hearings with Kennedy .
chairing only one day, Baucus and Cochran attending two, and
Simpson, Thurmond and Hatch making occasional appearances.

On October 10 and 11 two days of public comment testimony
was received by the Committee. The witnesses included FBI ex-
director Clarence Kelley, ACLU representatives, FBI ex-associate
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‘ United States v, Markt, D. Ariz.

SEARCH AND SEIZURE -- Customs agents found firearms
and stolen credit cards in defendant's car as
he entered the country. The agents called in
an Arizona policeman who arrested defendant
on a state charge. It was later decided that
defendant should be prosecuted federally, and
the evidence was returned to a Postal Inspector.
Defendant was indicted on mail fraud and stolen
credit card charges. The district court suppressed
the evidence, apparently on the ground that the
Arizona officer did not have probable cause to
arrest for state charges, and that for that reason
the state officer's possession of the evidence was
unlawful, thereby somehow tainting the evidence
when it was returned to federal authorities.

United States v. DiPalma, S.D.N.Y.

IMMUNITY -- Defense Witnesses -- The district court
ordered new trial at which government immunized
. witnesses' testimony would be suppressed unless
government granted immunity to defense witnesses.
This case presents the important question of
whether and under what circumstances the govermment
is required to grant immunity to proposed defense
witnesses who otherwise will decline to testify
on the basis of their privilege against compulsory
self-incrimination.
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Jordan v. Arnold, M.D. Pa.

CONTEMPT -- The district court held warden of federal
penitentiary in contempt because court's earlier
order respecting prison conditions was not carried
out. There was insufficient proof that the warden.
violated the court's orders.

United States v. Heredia-Castillo, D. Ida.

SEARCH AND SEIZURE -- Agents stopped car in which
defendant was a passenger. The stop was justified
by agents' suspicions. After establishing that
driver was legally in the country, agents asked
defendant about his identity, and defendant pro-
duced counterfeit identification. The district
court held the stop unlawful and improperly
extended during questioning of defendant.

United States v. Cates, D. Ore.

FIREARMS -- Defendants were charged with bank robbery
(18 U.S.C. 2113(a)) and unlawfully carrying a
firearm during the commission of a felony (18 U.S.C.
924(c) (1)), and was sentenced for both. On collateral
attack, they claimed that it was error to sentence
them under the general enhancement statute, 924(c) (1),
when the bank robbery statute contains its own
enhancement provision, 18 U.S.C. 2113(d). This
issue is pending before the Supreme Court in
Busic v. United States, No. 78-6020.

United States v. Chan, N.D. Cal.

MIRANDA -- A customs inspector asked defendant what
she was bringing into the country, and she falsely
listed only a few items. The inspector found more
on looking through her luggage. After finding
$6000 in cash, the customs inspector moved the
inspection to a small room nearby. ‘The agents
found approximately $132,000 in jewelry in her
luggage. The district court suppressed all the
statements 'she made in "the secondary inspection
room, on the ground that the agents had probable
cause to arrest her at that point and should have
given her Miranda warnings. The court suppressed
both the statements she volunteered and those made
in response to questioning.
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United States v. Michael, N.D. Ga.

SEARCH AND SEIZURE -- Agents placed a beeper on
defendant's van without a warrant (agents had
probable cause to believe’ that defendant's
van was being used to transport chem;cals in
drug manufacturing operation. The information
obtained by using the beeper enabled the agents
to get a warrant to search a warehouse where
the drugs and manufacturing equipment were
found. The district court suppressed because
the agents did not obtaln a warrant to install
and use the beepero

Unlted States v. Jordan, N D. Cal

SEARCH AND SEIZURE -- The district court held warrant
invalid because search warrant affidavit did
not incorporate or refer to earlier affidavit =
in support of arrest warrant. On appeal, we
argue that warrant was not necessary to’ conduct
probable cause search of defendant s car parked
at San Jose airport.

2United States v. Andrews, D.igolo} )

SEARCH AND SEIZURE -- Agents found contraband in package
entering the United States. They resealed package,
and permitted a controlled delivery. When defendant
picked up the package, the agents opened it with-
out a warrant. The district court held the second
opening was unlawful.

United States v. Box, M.D. Ala.

IMMUNITY -- The United States Attorney's letter to
defendant stated that the promise not to prosecute
him would not be binding if he provided false
information to the government. Defendant gave
false information, and the United States Attorney
indicted him. The district court dismissed the
indictment, even though defendant did not deny
that he had given false information.
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United States v. 28 Mighty Pavloaders, E.D. Ark,

FORFEITURE -- The dlStrlCt court found certain carnival
games to be gambling devices on which the appro-
priate tax had not been paid, but declined to
order the automatic forfeiture of the machines.

United States v. Jackstadt, N.D. N;Y.

 SEARCH WARRANTS -- The district court suppressed evi-
.. - dence seized pursuant to a search warrant on the
.~ ground that the warrant affidavit was insufficient.
' ‘But the informant's reliability was established
in the affidavit, and the other facts in the
aff1dav1t showed probable cause, .

United States’v. Hackett, D Md.

HOBBS ACT -- The defendant kldnapped a bank employee
-, .- -and demanded that the bank pay a ransom. The
ransom money was left at a prescribed location,
but .the plot was foiled before defendant retrieved
. the .money. Defendant was indicted under the Hobbs
- Act and bank robbery statutes. The court dis-
missed the Hobbs Act count, and defendant was
convicted on the bank robbery charge. We have
cross-appealed to protect against the possibility
. that the court of appeals will find that this
_course of conduct did not’ constltute bank robbery.

ORI

United States v. Lagarda-Aguilar, D. Ariz.

IMMIGRATION -~ The defendant was deported in 1977, then
_ . ... "paroled into" this_country for a limited period
o in 1978. H1s ""parole" was orally revoked and he
., was escorted to the border, by INS agents and sent
.back to. Mex1coo However, he was not given written
notice of the .revocation of parole as required by
INS regulations. The defendant was later indicted
for being illegally .in the country after having
been deported. The district court held his parole
was never properly revoked and dismissed ‘the
indictment.
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United States v. Coleman, W.D. Mich.

SEARCH AND SEIZURE -- Local police parked nearby during
a private repossession of defendant's truck so as
to respond if there was trouble during the
repossession. The repossessor dropped off
defendant's personal effects at the police station
and took the truck. One of the items dropped off was
an illegal weapon, for which defendant was indicted.
The district court suppressed the weapon on the
ground that the police presence at the scene of the
repossession converted the seizure of the truck
from a lawful private seizure to an unlawful police
seizure and tainted the seizure of the gun.

Goldberg v. Warden, M.D. Pa.

PAROLE =-- Petitioner was indicted for defrauding the
government of more than $1,000,000. He pleaded
guilty to a false statements charge and was
sentenced to four years imprisonment. The Parole
Commission, relying in part on information in
petitioner's presentence report, denied parole.
On habeas corpus, the district court held that
Parole Commission could not consider allegations
with respect to counts that have been dismissed.

United States v. Thevis, N.D. Ga.

DISCOVERY =-- The district court ordered prosecution
to turn over, pre-trial, statements of defendants
and co-conspirators to third-party witnesses
as well as "matters useful for impeachment" of
witnesses. Because the order went beyond the
discovery obligations of Fed.R.Crim.P. 16 or
Brady v. Maryland, mandamus was authorized.

United States v. Klatt, D. Colo.

SEARCH AND SEIZURE -- Standing -- The district court
suppressed all evidence seized in search, pursuant
to warrant, of various motel rooms occupied by
defendants. We argue that warrant was supported
by probable cause and that two of the defendants '
lack standing to challenge the searches of rooms .
occupied by other defendants.
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found a DEA agent's testimony regarding a °
sentencing agreement for a witness to have

been intentionally misleading, but the court
found that the agent's misrepresentations could
not have prejudiced the defendant. Also, the
court made its findings of misrepresentation
without holding a hearing on the issue. Mandamus
has been authorized.

United States v. Clemente, S.D.N.Y,

VENUE -~ Tax Venue Statute -~ The district court held

that tax venue statute, 18 U.S.C. 3237(b), entitles
defendant to a transfer to his district of
residence if he alleges that he used the mails

in filing his tax return. Mandamus was

authorized to argue that transfer is appropriate
only if government relies on mailing to lay

venue for the offense.

United States v. Valentino, C.b.-Cal.

SPECIAL PAROLE -- The district court held special

parole could mot be imposed as part of the
punishment for drug conspiracy, 21 U.S.C. 846.
See discussion in connection with our petition
for certiorari in United States v. Mearns, supra.

United States v. Dunbar, D. Conn.

SEARCH AND SEIZURE -- State police officer stopped

motorist who was driving in a manner that
clearly indicated he was lost, The district
court held that even though officer did not

stop defendant for purpose of obtaining evidence,
the evidence seen in plain view during the stop
must be suppressed.

United States v. Uni 0il, S.D, Tex. (two cases).

RICO =-- The district court dismiséed first indictment,

which contained one RICO count and numerous
other counts charging false statements and

~other offenses, on ground that "RICO was
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designed to keep racketeers out of business,
not to make racketeers out of businessman."
The district court dismissed second, similar,
indictment was dismissed "for the reasons
specified in defendants' briefs."

United States v. Farese, S.D, Fla.

SEARCH WARRANTS -~ Misrepresentations in Affidavit
for Wiretap Authorization -- The district court
found that misrepresentations were made in
application for wiretap order. We argue on
appeal that the misrepresentations were insub-
stantial, and even without the allegations found
to be tainted by misrepresentation, the applica-
tion established probable cause,

United States v. McClain, E.D. Mich.

CONSPIRACY =-- The district court dismissed conspiracy
count on double jeopardy grounds, on the basis
of a prior prosecution in California. The
California and Michigan conspiracies were
separate, we argue, and had only the defendants
in this case in common. We are also appealing
the court's holding that the Travel Act counts
are multiplicitous: the Travel Act does not
penalize a course of conduct, but reaches each
act of travel committed with the requisite
intent. »

United States v. Bohonus, D. Ariz.

MAIL FRAUD ~-- Defendant concocted a scheme by which
to obtain kickbacks from insurance companies
that insured his employer, a corporation. The
district court dismissed the indictment on the
ground that the scheme amounted only to breach
of fiduciary duty, not to criminal fraud.

United States v. Williams, E.D. La.

HOBBS ACT -- Member of a local school board was .
indicted for violation of Hobbs Act by obtaining
property 'under color of official right.' The
district court held the 'color of official right!
provision of the Hobbs Act unconstitutionally vague.
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marijuana, and seized it. The district court
held the police entry into the area converted
the search from a private to an official -=-
and thus unlawful -- search.

United States v. Griffin, D. Ariz.

JENCKS ACT =-- Destruction of Rough Notes -~ Labor
Department investigator destroyed the rough
notes of her interviews with 22 of 39 witnesses
she spoke with. The district court dismissed
the indictment. on the ground that the destruction
of the notes not only violated the Jencks Act,
but might have contained exculpatory evidence
disclosable under Brady v. Maryland, 373 U.S.
83 (1965). '

In Re Sealed Affidavits, D. Nev.

SEARCH WARRANTS -- The district court ordered affi-
davits used to obtain search warrant to be
unsealed prior to indictment, on ground that
the district court has no power to seal affi-
davits under any circumstances. The court of
appeals reversed. L

United States v. Grant, E.D. Ark.

CONFESSIONS -~ The district court held confession
involuntary because it was made after FBI
agents informed defendant, a county judge,
that if he would cooperate, he would be
permitted to plead guilty to only one count.

United States v. Roche, D. Mass.

SEARCH WARRANTS -- Even though affidavit was exceed-
ingly detailed, the district court held warrant
invalid because it was too general and affidavit
was not incorporated into warrant. The warrant
described the items in generic terms, and the
affidavit made it clear legitimate items would
not be seized.
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United States v. Pugliese, D. Conn.

DUE PROCESS -~ The district court held that designa-
tion as a Central Monitoring Case by the Bureau
of Prisons constitutes a deprivation of liberty
or property and requires that elaborate due
process protections accompany that des:.gnatlon°

Petition for Naturalization of Danao, D. Conn,

IMMIGRATION -- The district courts held Filipino
veteran of World War II entitled to naturaliza-
tion under rationale of In re Naturalization of
68 Filipino War Veterans, 406 F. Supp. 931
-(N.D. Cal. 1975). Appeals have also been
authorized in a series of cases from the Central
District of California that raise the same
question.

United States v. Black, E.D. Lla.

ACQUITTAL -- After jury verdict of conviction the
district court entered judgment of acquittal
on basis of credibility of govermment witnesses.
Because acquittal was entered after jury verdict,
there is no double jeopardy problem with taking
~an- appeal, :

United States v. Beck, N.D. Ill.

ACQUITTAL -- After jury verdict of conviction, the
district court entered -judgment of acquittal
. on ground that the evidence was insufficient
and jury returned inconsistent verdicts. The
evidence was amply sufficient, and inconsistency
in verdicts provides no ba81s for acquittal or
reversal.

United States v. Turner, E.D. Mich.

NEW TRIAL -- The district court ordered a new trial
for defendant, an attorney convicted of distri-
:buting cocaine. The new trial order was based
on alleged government misconduct. The court
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United States v. Pantone, F.2d (3d Cir. 1979).

PRIOR SIMILAR ACTS -- Rebuttal Evidence -- In prose-
cution for bribe-taking from a bail bondsman,
the district court admitted evidence on rebuttal,
of bribes paid to defendants by!/another bail
bondsman. The court of appeals reversed on the
ground that the defendants had not made a.general
denial of taking bribes except on cross-examination.
We argue that the rebuttal was proper as prior
similar act evidence; that the questions asked
on cross-examination were within the scope of
the direct examination; and that the answers
given to those questions opened the door to the
government's rebuttal,

Rehearing en banc PENDING.

United States v. Sutton, F.2d (6th Cir. 1979).

' RICO - The Sixth Circuit Court of Appeals held that
' definition of "enterprise' under RICO statute
includes only legitimate businesses, not
wholly unlawful operations. Also, court
held reversal of all counts required because
reversal of RICO count rendered the initial
joinder of other charges improper.

Rehearing en banc PENDING.

United States v. Jennings, F.2d (7th Cir. 1979).

. MISPRISION OF FELONY -~ The Seventh Circuit Court of
Appeals held federal misprision statute, 18 U.S.C.
4, unconstitutional as applied. Two Chicago
- police officers were charged with misprision
in failing to report a drug offense when they
were apparently involved in related misconduct.
To require them to report information that
could have led to their own prosecution, the
Seventh Circuit Court of Appeals held, would
violate their privilege against compulsory
self-incrimination. We are arguing that the
federal misprision statute requires proof of
' an act of concealment as well as failure to
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report the felony, and therefore is not uncon- .
stitutional.

Rehearing en banc PENDING.

Government Appeals Authorized

Kirby v. United States, D. Minn.

" PAROLE -- Plaintiff argued that Parole Commission
failed to give him "meaningful consideration' in
denying him parole. The district court agreed
and held that because Kirby was sentenced under
18 U.S.C. 4205(b)(2), Parole Commission must
take into account his "rehabilitative progress."
The district court held the Parole Commission
guidelines inapplicable to "(b)(2)" sentences.

United States v. Pugh, W.D. Ky.

GUILTY PLEAS -- On collateral attack, the district
court held defendant's plea invalid for failure
to establish a factual basis and inform the .
defendant of the nature of the charges. The
district court relied on Timmreck v. United States,
which was subsequently reversed by the Supreme
Court,

Kam v. District Director, C.D. Cal.

IMMIGRATION -- Aliens, in this country as "'visitors
for pleasure," engaged in employment in an
effort to establish the basis for a change of
visa status to that of "treaty investors.'" The
district court held that prohibition against
employment by '"visitors for pleasure' does not
apply to those seeking to become ''treaty investors.

. United States v. Roberts, W.D. Mo.

SEARCH AND SEIZURE -~ Owner of miniwarehouses entered
unlocked storage area leased by defendant and
saw marijuana there. He returned later with
police, who entered the storage area, saw the .




595

‘ VOL. 27 » OCTOBER 26, 1979 NO. 21

\

" We have filed a protective petition in Mearns.
Pending resolution of this issue, assistants
should take pleas to the substantive offense,
not the conspiracy. The same problem arises
in connection with the drug importation
.statutes, 21'U.S.C. 960 and 963..
. ( ‘
Attorney:, John F. DePue (Criminal Division)

FTS 633-3740

3.

Roberts v. United States, No. 78-1793. DeciSibn below
~ unreported. . Lo '

- SENTENCING -- Consideration of Defendant's Failure

S to Cooperate as a Factor in Sentencing -- ‘
Defendant pleaded guilty to two drug charges
At sentencing, the district court noted. that
defendant was a drug dealer and had opportunity
to cooperate with the government but failed ‘to

/ do so. .The court of appeals affirmed without.
opinion, but on rehearing, Judge Bazelon filed
. a dissenting statement, arguing that the district

court should not have con51dered defendant's
failure to cooperate as a factor in sentencing.

‘Supreme Court granted certlorari over our
opposition to resolve conflict in the circuits
over whether district court may consider a
defendant's failure to cooperate with the
government as.a relevant factor in imposing
sentence. See United States v. Miller, 589 F.2d
1117 (1st Cir. 1978); DiGiovanno v. United States,
596 F.2d 74 (Zd Cir. 1979).

vl . Attorney: Wade Livingston (Criminal Div1s1on)
- FTS 633-4573

wGSvefnment Petitions for Rehearing En Banc

Unitéd‘Stetes v. Morrison,602 F,2d 529 (3d Cir. 1979).

SIXTH AMENDMENT -- Dismissal of Indictment as Sanction
' .+ .. . for Non-PreJudicial Interference with Right to
_ ““”"*" - Counsel -- See discussion in connection/with our
‘ ’ ' petition for certiorari, supra.: ‘

Rehearing_gg banc denied,'6-3; ‘



596
VOL, 27 OCTOEER 26, 1979 NO. 21

United States v. Watson, 599 F.2d 1149 (2d Cir. 1979),

STATUTE OF LIMITATIONS -- Sealed Indictments -= The
court of appeals held 16-month delay between
filing and unsealing of indictment was substantial,
and government's need ‘to keep indictment sealed
insufficient. to justify delay. Therefore, the
court of appeals held statute of limitations
was not tolled by f111ng of" sealed 1nd1ctment,
even though indictment was unsealed~only five!
months after expiration of llmltatlons perlod
Rehearing en banc PENDING. . ﬁ

United States v. Mearns , 599 F.2d 1296 (3d Clr. 1979)

SPECIAL PAROLE == Avallablllty of Spec1al Parole in
Sentencing for Drug’ Conspiracy -- see discussion
in connection with ' Jour petltlon for certiorarl,

supra. L
Rehearing en banc DENIED, 7-2..

United States v. Lawson, F.2d = (9th Cir. 1979). ‘ .

- ATTORNEY-CLIENT PRIVILEGE -- Client Identity and Fee
Arrangements -- Attorney was called: before grand
jury and asked who paid ‘the fees for two defendants
he represented in a narcotics ‘trial. Attorney
refused to testify and was held in contempt.

The Ninth. Circuit Court of Appeals reversed,
holding that although client identity and fee
~ arrangements are not.ordinarily protected by
the attorney-client privilege, they are protected
if it is reasonable to believe that disclosure
would implicate the persons who paid the fée in
the crimlnal scheme. 'We argue that -the:court of
appealé exceptlon swallows the rule, and that
the "exception'" should not be avallable where
‘the attorney has not even established that he
has an attorney-client relationship with the
unknown parties and where the dual representation
would likely constitute .a conflict of interest:

Rehearing en banc PENDING. - T N S A R S

4
| | '
\
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United States v. Mearns, No. 79-415.  Decision below
reported at 599 F. 2d 1296 (3d Cir 1979).

SPECIAL PAROLE -- Availability of Special Parole in’
Sentencing for Drug Conspiracy -- Defendants
were convicted of conspiring to possess cocaine

“with intent to distribute it, in violation of
21 U.S.C. 846. They were each sentenced to
six months imprisorment, to be followed by a
three-year term of special parole. On Rule 35
motions to correct the sentences, the district
court removed the special parole term from the
sentence. The court of appeals affirmed, -
holding that because Section 846 does not speci-
fically refer to special parole, a special parole
term cannot be imposed for drug conspiracy even
if the underlying substantive offense would -
permit the imposition of a special pérole term.

We have acquiesced in the defendant's petition
. in Bifulco v. United States, No., 79-5010, see
. . description below; this petition is a protective
) petition only. - :

iAttorney John F. DePue (Crlminal D1v1s10n)
FTS 633- 3740 ‘

United States v. DiFrancesco, No. 79-567 . Decision below
not yet. reported

DOUBLE JEORARDY -- Government Appeal from Sentenc:
Under - Dangerous Special Offender Statute =-- On
. the government's. petition, . the district court
- found that defendant was a "dangerous special
. offender," as defined in 18 U.S.C. 3575. Because
. the district court imposed a sentence amounting
. . to only one additional year . of imprisonment for
'the offenses with. respect to which the dangerous
special offender finding had been made, the
government. appealed from the sentence under
.18 U.s.C. 3576, which permits such appeals in
appropriate circumstances. The court of appeals
dismissed the government's appeal, -holding that
' Section 3576 violates the Double Jeopardy
. Clause by permitting the government to appeal
from a sentence.
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We petitioned for certiorari to defend the
constitutionality of the statute. Government
appeals from sentences are also permitted under
the special drug-offender statute, 21 U.S.C.

849 (h), and the revised criminal code now pending

in Congress would permit government appeals from
sentences in certain cases.

Attorney: Victor D. Stone (Criminal Division)
FTS 633~2841

Other Government Cases in Supreme Court, To Be Argued -

in October Term 1979

Bifulco v. United Stafes3 No. 79-5010. Decision below

reported at 600 F.2d 407 (2d Cir. 1979).

SPECIAL PAROLE =-- Ava11ab111ty of Special Parole in
Sentencing for Drug Consplracy -- Defendant was
convicted of conspiracy to manufacture, distri-
bute ‘and’ possess a Schedule III controlled.
substance with intent to distribute it, in

- violation of 21 U.S.C. 846. The distrlct court
imposed a sentence of four years' imprisomment,
to be followed by a five-year term of special
parole, and a $1,000 fine. The court of appeals
held that the imposition of a special parole
term under 21 U.S.C. 846 was proper.

We have acquiesced in the petition in order to
resolve a conflict among the circuits on

this question. Five circuits have held that
-a special parole term can be imposed under

21 U.S.C. 846. See United States v. Sellers,

No. 79-1107 (8th Cir. 1979); Cantu v. United States,

598 F.2d 471 (5th Cir. 1979) United States v.
Burman, 584 F.2d 1354 (4th Clr 1978);

" United States v. Jacobson, 578 F.2d 863 (10th
Cir. 1978). Only the Thlrd Circuit was held to
the contrary. See United States v. Mearms,.
599 F.2d 1296 (3d Cir. 1979). Section 846
incorporates the sentencing provisions for
“the underlying substantive offenses, but it
:does not Spec1f1cally refer to special parole.
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possessory 1nterest in the cocaine gave !

him standing to object to the search of‘
his companion's suitcase.

,We'petitloned for certiorari on the basis
of a conflict. among the circuits. See, e.g.
‘United States v. Lisk, 522 F.2d 228 (7th Cir.
1975) (Stevens, J.). The defendant has no
. Fourth Amendment rights with respect to his
o companlons suitcase, partlcularly since the
goods in which he asserted a possessory
interest were contraband, See United States v.
Archbold-Newball, 554 F.2d 665 (5th Cir.
1977); United States v. Bruneau, 594 F.2d
© 1190 (8th Cir. 1979); !United States v. Moore,
N . 562 F.2d 106 (lst Clr. '1977) . We have asked
\ . - that this case be heard in tandem with
United States v. Salvucci, No. .79-244.

Attdrney:l Janis H. Kockritz (Cr1mina1 Dlvision)
FTS .633-4581

‘ | United States v. Morrison, No. 749 395. Decision below
reported at 602 F 2d 529 . (3d Cir, 1979)

S SIXTH AMENDMENT -~ .Dismissal of Indlctment as Sanction
‘ for Non- -prejudicial Interference with Right to

Counsel -- After: her. 1nd1ctment for distributing
heroin, defendant was approached by DEA agents
who suggested that she cooperate with -the
government. They also advised her, outside
the presence of her retained-counsel, that she
would be better off with a dlfferent attorney.
Defendant did not act on the agent s advice,

: . but moved to dismiss the indictment. The

\ district court denied the motion to dismiss,

- but the court of appeals reversed and directed
the district court to dismiss the indictment
with prejudice. The court of appeals held

~that the agents' ''deliberate attempt to subvert
the attorney-client relationship" required dis-
.- . missal of the indictment, even though defendant
Ce was not prejudiced by the agents' conduct.
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We petitioned for certiorari in light of the
importance'of the question whether dismissal

is an appropriate remedy for misconduct that
does not result in prejudice to the defendant.
Other circuits have held dismissal inappropriate
under these circumstances. See United States v.
Broward, 594 F.2d 345 (2d Cir. 1979); United

States v. Stanford, 589 F.2d 285 (7th Cir. 1978);

United States v. Acosta 526 F.2d 670 (5th Cir. 1976)

~ United States v. Crow Dgg, 532 F.2d 1182 (8th Cir.

1976) ; United States v. Glover, 596 F.2d 857
(9th Cir. 1979).

Attorney: Sidney M. Glazer (Criminal Div131on) .
B FTS 633-3961

United States v. Cortez, No. 79-404. Decision below reported

at 595.F. 2d 505 (9th Cir. 1979)..

' SEARCH AND SEIZURE -- Founded Suspicion Based on Cir-

cumstantial Evidence. -- Border Patrol agents '
deduced from circumstantial evidence that a .
vehicle picking up aliens would pass their way

on a deserted road at a particular time in the
early morning hours. When defendant’s camper

passed at that time, the agents stopped it and
found illegal aliens inside. The court of

appeals held the agents lacked reasonable suSpicion
to stop the camper because their suspicion was
based on circumstantial evidence, not on direct
observation of inherently suspicious activity.

We petitioned for certiorari to resolve the

- question whether the ''reasonable suspicion"

needed to justify a Terry stop of a vehicle

can be supplied by circumstantial evidence or
whether the stop must be based on direct obser-
vation of some suspicious actlvity in or around
the suspect vehicle. ‘ '

Attorney: John T. Bannon, Jr,, (Criminal D1vision)
' FIS 633 3793 Co

| | | .
. '
‘
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IS

- Government Petitions for Certiorari‘

CRIMINAL DIVISION

Assistant Attorney General Philip B. Heymann !

Summary of Government Appeals, En Banc Petitidns, and
Petitions for Certiorari Authorized Between June 1,
1979 and October 1, 1979.

United States v. Salvucc1 No. 79 244, Decision below

reported at ___F.2d __ (lst Cir, 1979).

SEARCH AND SEIZURE ~-- Automatic Standing Rule --
Defendants were charged with possession of !
stolen mail during a one-month period. The
mail was discovered during a search of an apart-
ment rented by the mother of one of the defendants.

" The district court held the search unlawful and

' suppressed the mail, holding that defendants had,
standing to challenge the search under the "auto-
matic standing" rule of Jones v. United States,
362 U.S. 257 (1960) (defendant has automatic ‘
standing to contest search, no matter whose
premises were searched, if possession of the
item seized at the time of the search is an
essential element of the offense charged).
The court of appeals noted that there is a
conflict among the circuits on the question
whether the "automatic standing" rule survives
Simmons v. United States, 390 U.S. 377 (1968).
The Supreme Court has not yet acted on petition. ’

' We have asked:the Court to consider this case

together with United States v. Conway, No. 79-393
(see below). We expect to argue that the auto-
matic standing rule should be discarded. See

. United States v. Grunsfeld, 558 F.2d 1231, 1241~
1242 (6th Cir. 1977); United States v. Smith _ '
495 F.2d 668, 670 (10th Cir. 1974); United States v.
Edwards, 577 F.2d 883, 892 (5th Cir. 1978);
United States v. Oates, 560 F.2d 45, 52 (2d Cir.
1977) ‘

Attorney: Sara B. Criscitelli (Criminal Division)

FTS 633-3651 .
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United States v. Havens, No. 79-305. Decision below reported
at 592 F.2d 848 (5th Cir. 1979). :

SEARCH AND SEIZURE -- Impeachment Use of Illegally
Seized Evidence -- Defendant, an attorney,
attempted to smuggle cocaine into the country
by having his companion wear a T-shirt with
special pockets. In a search of defendant's
luggage that was later held illegal, agents
found a second T-shirt that was cut up in
a manner that matched the pockets sewn into
the T-shirt worn by defendant's companion.
After defendant testified at trial and denied
any involvement in the smuggling scheme, the
government questioned him about the T-shirt
found in his luggage and introduced the T- shirt
into evidence. The court of appeals reversed,
holding that under Agnello v. United States,
269 U.S. 20 (1925), the T-shirt could not be
introduced to impéach or ,rebut defendant's
testimony at trial. ;

j

We petitioned for certiorari, arguing that

the court's decision -- like the similar
decisions of other courts of appeals--- was
inconsistent with Harris v. New York, 401 U.S.
222 (1971), and Oregon v. Hass, 420 U.S. 714
(1975). We have also argued that the defendant's
denial of any involvement in arranging the means
used in the smuggling attempt justified the
introduction of the T-shirt under Walder v.
United States, 347 U.S. 62 (1954)

Attorney: Ann T Wallace (Criminal Dlvision)
FTS 633- 2842 '

United States v. Conway, No., 79-393. Deciéion below
. reported at 595 F.2d 1157 (9th Cir. 1979).

SEARCH AND SEIZURE ~-- Standing -- Defendant, an
attorney, was arrested in an airport with a
companion, A search of the companion's suit-
case revealed seven pounds of cocaine. Defendant
moved to suppress the cocaine, and the district
court granted the motion. The court of appeals
affirmed, holdlng that defendant's claimed

§
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in ‘intervention. This action was brought by Connecticut legal
services programs to enjoin the 98.5% white Hartford suburb of
Manchester from withdrawing from the HUD Community Development
Block Grant program pursuant to a voter referendum which-was
‘subsequently ratified by the town board of directors. We allege
that the withdrawal -- which followed initial compliance with
affirmative action grant conditions required by HUD -- is
racially motivated and has a segregative impact in violation of
Title VIII and the Fourteenth Amendment. We also allege that
the withdrawal constitutes part of a historic pattern of racial-
ly exclusionary practices by the town of Manchester; we are
seeking affirmative relief from the effects of this pattern as
well as an injunction barring the withdrawal. A preliminary in-
junction was entered on May 17 by District Judge Blumenfeld en-
joining defendants from withdrawing their grant application
pending trial on the merits. . » o

Attorneys: Howard Feinstein (Civil Rights Division)
FTS 633-3814
Carl Gabel (Civil Rights Division)-
FTS 633-4853 .
Iris Green (Civil Rights Division)
FTS 633-2856- |
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. , CIVIL RIGHTS DIVISION
Assistant Attorney General Drew S. Days, III

’

United States and EEOC v. Lee Way Motor Freight, Inc., et al,
CA No. 72-445 (W.D. Okla.) DJ 170-60-6.

-Title VII

On September 21, 1979, the Tenth Circuit Court of
Appeals issued its opinion in this case. . The Appeals Court
sustained the judgment of the district court in which Lee Way
was found to have engaged in a pattern and practice of dis-
crimination against blacks and in which over 1.8 million dollars
in back pay was awarded to approximately 52 individual blacks.
In its opinion, the Court rejected each of some 15 separate
assertions of error made by Lee Way from the district court's
judgment as well as two assertions by the Teamsters Union. The
Tenth Circuit also ruled favorably on each of the seven issues
which were taken up by us and the EEOC, on cross-appeals, which
included: the district court's denial of front end pay and
fringe benefits to the individual victims, the refusal to order
any prospective relief to correct the effects of past discrimi-
nation, and the refusal to award relief to approximately 10
persons whom the Special Master found were individually dis-
criminated against_after the filing of our complaint, when the
pattern of discrimination ostensibly had ended. The Appeals
Court also vacated and remanded the district court's ruling
that Lee Way's 5'7" minimum height requirement for road drivers
was required by business necessity. (We had shown that it had a
disparate impact on Hispanics). On remand the district court
is instructed to further review this issue in light of the
Supremeé Court's decision in Dothard v. Rawlinson. Also vacated
and remanded for further review was the district court's ruling
that the government cannot seek relief: for individual victims
of discrimination under Executive Order 11246. o

, By our present rough estimate, the back pay award in this
case could now approach 3 million dollars in light of the fayor-
able rulings on ‘our cross-appeal. This would make it one of the
‘largest litigated back pay awards ever obtained in an employment
discrimination case. We also recovered approximately $55,000
\in'.costs before the district court which was not appealed.

Attorney: Richard Ritter (Civil Rights Divisién)
' "FTS 633-4085 ’
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United States v. Denson, and In re United States, Nos. 78-2102,
78-2508, DJ 144-74-2533 : : .

‘18 U.S.C. 241 /

On October 4, 1979, the Fifth Circuit, sitting en banc,
issued its opinibn. 1In thlS case the district court sentenced
three former Houston police officers convicted of ciolating 18
U.S.C. 241, with death resulting, to ten years' imprisonment, -
but suspended execution of sentence and placed the defendants - .
on five" years' probatlon. The maximum punishment for this: . - . -
offense is life imprisonment. The court of appeals agreed with
our contention that the sentences were illegal because the..
Federal Probation Act authorizes a district court to suspend . -
sentence and grant probation only when the defendant .is con-
victed of an offense that is not punishable by life imprison— .-.:
ment or death. It issued a writ of mandamus directing the. dis-...
trict court to resentence the defendants in accordance with the
law. ) :

\.

Attorney: Dennis Dimsey (Civil nghts D1v1310n)

"FTS 633-4706

United States v. Board of School Commissioners of Indianapolis,
Indiana, Nos. 78-1800, 1871, 1996-20006, 2039; 79-1831-1838,
1874, 1875. DJ 169-26S-1. - ‘

Interdistrict Desegregation -
We filed a brief with the Seventh Circuit on October 5,

1979. We argued that the entire record of actions by education
and housing officials demonstrated a discriminatory inter-
district effect sufficient to warrant an-interdistrict desegre-
gation remedy under standards enumerated in Milliken v. Bradley.
This is one of the first cases.in which we have argqued that dis-
criminatory housing policies can serve as a basis for inter-
dlstrlct relief.

Attorney: Mark Gross (Civil Rights Division)
: FTS 633-2172

Angell v. Zinsser, CA No. H 79-229 (D. Conn.). DJ 175-14-85.
v

"Title VIII

On October 5, 1979, we filed a motion for leave to inter-
vene as plalntlff, with supporting papers and proposed complaint
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for membership. The district court, ruling that the death was.

‘ "incident to service', dismissed the action on the ground that.
it was barred by Feres v. United States, 340 U.S. 135 (1950). ~
The Sixth Circuit affirmed, accepting our argument that there
was a nexus between Aero Club activities and the military
‘service.

Attorney: Eloise E. Davies (Civil Division)
vee FTS 633-3425

. Ackerman y. National Bureau of Standards, No. Ciy, 79-294-E
TWa1 s, Oklax) e

- The court dismissed action challenging National = ..
Bureau of Standards and its director in conducting a.study
- of the desirability of increasing the use of metxic weights
- and,measures.in the United States.. Plaintiffs complained :
s that the Metric System - Study Act of August 2,.1968 (Public. .
Law-90-472, 82 Stat. 693),‘did,not‘authdrizéjeXpenditu;és,1
- .of  public funds for propagandizing for metric conversion,
g but that this has been done repeatedly by the defendant’ - . .
‘ agency. -Additionally,.plaintiffs contended that although. .

both. the Metric Study.Act of 1968 and the Metric Conversion

Act{of.1975 (15 U.S.C..§ 205a, et seg.) provided for a

voluntary conversion to the metric system, the defendants .

were seeking to force an absolute conversion to the metric
o~ system by various; coercion tactics. Plaintiffs attempted

to enjoin the agency and its director from further expendi-

ture of public funds aimed at encouraging the conversion

to the metric system and enjoining these same defendants . .

from applying various forms of pressure upon United States . -

agencies and boards towards the same end.  The court granted

the government's;motion to. dismiss due to plaintiffs' lack

of standing,; and because the action did not present a

justiciable’ casé- or ‘controversy. ) '

o

.4 i Attorney: Stan Twardy (Assistant U.S. Attorney-
. B T BRI ',. W? D.‘ Oklao ) . . . . : N '.
ooy .o FTS 736~5281 » f




