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EXECUTIVE OFFICE FOR U.S. ATTORNEYS
William P. Tyson, Acting Director

CLEARINGHOUSE -

Significant Decisions of the Court of Appeals for the First Circuit

Barbara Falzarano v. United States, No. 78-1512, 1lst Cir., October 2, 1979.

In this class action under the National Housing Act, tenants alleged
that, with the acquiescence of HUD, the owners of the two subsidized housing
projects where they live had siphoned off funds in excess of legally
permissible limits. The Courts of Appeals for the First Circuit has just
denied the plaintiffs' petition for hearing. In its October opinion, the
Court held that even if the plaintiffs' allegations were true (which we
denied), they had failed to state a claim because HUD's regulation of
housing projects under 12 U.S.C. 1715 1 is entirely committed to
administrative discretion. The Court also held that the plaintiffs did
not have a property interest protected by the Fifth Amendment, nor did
they have a right to enforce the regulatory agreement between HUD and the
project owners.

This case was handled by Richard D. Glovsky, Assistant U.S. Attorney,
Chief, Civil Division (223-3489).

United States v. The Freedom Church and Reverend Richard M. Doncaster,

1st Cir., December 28, 1979.

In this IRS summons enforcement proceeding, a church and its pastor
attempted to avoid compliance by claiming it did not have the records
requested and that as a church, it was exempt from the procedures set out
in 26 U.S.C. §7602. The First Circuit recently ruled that once the
Government makes a minimal showing of relevancy, the burden shifts to the
summonee to challenge the summons on another ground. The Court held that
the church and pastor had not sustained this burden and that the summons
was valid to inquire into the tax—exempt status of the church.

This case was handled by Special Assistant United States Attorney
Joseph S. Ackerstein (223-1755).

(Executive Office)
* % * %

United States of America v. Brett C. Kimberlin

On January 8, 1980 the Seventh Circuit Court of Appeals affirmed United
States District Court Judge James E. Noland, Southern District of Indiana,
in his setting of a $450,000 bond with corporate surety in the above
captioned case.
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Mr Kimberlin was named in a 34 count indictment in the Southern
District of Indiana charging him with placing "eight Speedway bombings"”
during September, 1978. The indictment further includes possession of
unregistered destructive devices, the unlawful manufacturing of destructive
devices, the malicious damage by means of explosives causing personal
injuries to another individual, the malicious damage to property by means
of explosive devices, the receipt of explosives by a convicted felon, the
interstate transportation of ammunition by a convicted felon, possession
and illegal use of Department of Defense insignia, the illegal use of the
Presidential Seal of the United States, and impersonation of federal
officers or employees. Mr. Kimberlin was also indicted in a four count
indictment in the Southern District of Texas during the same time for the
importation and distribution of marijuana. The judge in Corpus Christi
reduced Mr. Kimberlin's bond on the Texas drug charge to $50,000 with 10
per cent cash deposited with the court. Originally the Grand Jury for
the Southern District of Indiana recommended that bond be set in the
~amount of one million dollars with corporate surety. After an evidentiary
in camera hearing following the return of the indictment, Judge Noland
reduced the bond to $800,000 with corporate surety. During the month of
October, 1979, the attorneys for Mr. Kimberlin filed a Motion for Reduction
of Bond with Judge Noland. Following a hearing on November 1, 1979 Judge
Noland reduced the bond to the amount of $450,000 with corporate surety.
The defendant petitioned the United States Court of Appeals for the
Seventh Circuit Court in Chicago to review that bond. Judge Noland has
requested that his written opinion be published in Federal Supplement by
the West Company.

This case, as well as the appeal concerning the bond, was handled by
First Assistant United States Attorney Bernard L. Pylitt. If anyone
is interested in receiving additional information about the case he may
contact Mr. Pyvlitt or United States Attorney Virginia Dill McCarty on
FTS 331-6333.

(Executive Office)
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COMMENDATIONS

First Assistant United States Attorney FRANCES O. ALLEN, Western District
of Louisiana, has been commended by Assistant Attorney General, Land-and
Natural Resources Division, James W. Moorman, for her high degree of
competence shown in handling the environmental case of Avoyelles Sportsman
League v. Alexander.

Assistant United States Attorney KATHLEEN P. MARCH, Central District of
California, has been commended by Larry B. Sheafe, Special Agent in Charge
of the Department of Treasury, for her outstanding performance in the
courtroom at trial in obtaining guilty verdicts on all counts against
defendants Sanders and Turner. :

Assistant United States Attorney RAMON L. WALKER-MERINO, District of
Puerto Rico, has been commended by Assistant Attorney General of the
Civil Division, Alice Daniel, for his outstanding work and successful
conclusion in United States of America v. Sucesores de Abarca, Inc.

Assistant United States Attorney MELISSA S. MUNDELL, Southern District of
Georgia, has been commended by Edward W. Norton, General Counsel of the
Small Business Administration, for her oral argument before the U.S.
Court of Appeals for the Fifth Circuit in Insul-Lite, Inc., et al. v.
Weaver, et al.

Assistant United States Attorney GEORGE B. NIELSEN, JR., District of
Arizona, has been commended by Prescott A. Berry, District Director of
Internal Revenue Service, Department of Treasury, for his outstanding
support in the bankruptcy hearing of Thrifty Wholesale Co., Inc.

Assistant United States Attorney MICHAEL B. SCOTT, District of Arizona,
has been commended by Richard E. Swindler, Special Ageunt in Charge of
U.S. Customs Service, for his fine efforts and the eventual dismissal of
charges against Special Agent Richard Ashby.

Assistant United States Attorneys JIMMY L. TALLANT and JOHN W. SWEENEY,
JR., Northern District of Texas, have been commended by David M. McKay,
Regional Commissioner of the Internal Revenue Service, for their extensive
work, their cooperative attitude toward the administration of the tax
laws, and their efforts put forth with agents of the IRS. Both Mr. Tallant
and Mr. Sweeney have been awarded the Internal Revenue Service's Regional
Commissioner's Award. '
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EXECUTIVE OFFICE FOR U.S. ATTORNEYS
William P. Tyson, Acting Director
o ,,
"~ - POINTS TO REMEMBER

.- . . [} :
Use of "Incentive” Awards in Attorneys' Fee Award Settlements

In recent months, counsel for opposing parties have occasionally
asked for feé awdards that include“an "incentive” over and above the amount
that results from multiplying the number of hours reasonably expended by
a reasonable hourly rate.

To ensure a consistent govefﬁhent position, please notify us when
you receive a request for a fee award calculated by multiplying the actual
proposed fee by a factor in excess of one or by adding an "incentive”
factor to the fee award. Barbara O'Malley (633-3501) and Paul Blankenstein
(633-4651) will be coordinating this matter for the Civil Division.

(Civil Division)

Economic Crime Enforcement Offices Staffing

The Criminal Division of the Department of Justice is seeking
experienced prosecutors to fill a number of positions at all levels throughout
the Division. Some Sections in the Division have openings to be filled
immediately while other Sections anticipate openings in the near future.

The Division particularly welcomes applications from women and

minority attorneys. Attorneys interested in working in the Criminal
" Division should send a resume and indicate the kind of work they are
interested in, to:

Susan L. Moss
Assistant to the Deputy Assistant Attorney General
Criminal Division
Department of Justice
Washington, D.C. 20530
(Criminal Division)

Criminal Prosecution Under The Archaeological Resources Protection Act Of
1979 And The Antiquities Act Of 1906

Recent legislation has been enacted which, in effect, supplants and
expands upon the criminal provisions of the Antiquities Act of 1906, 16
U.S.C. 433. Under Section 6 of the Archaeological Resources Protection
Act of 1979, Pub. L. 96-95 (enacted October 31, 1979, to be codified
following 16 U.S.C. 470) it is now a felony (if more than $5,000 is
involved) to engage in various activities involving archaeological resources
located on public lands or Indian lands.
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In view of problems associated with the enforcement of the Antiquities
Act of 1906, the Criminal Division is requiring that prior to the issuance
of all criminal charges under either 16 U.S.C. 433 or under Section 6 of
the Archaeological Resources Protection Act of 1979 the Criminal Division
must be consulted. Attorneys in the General Litigation and Legal Advice
Section can provide the necessary consultation. ' '

(Criminal Division)
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CIVIL DIVISION
Assistant Attorney General Alice Daniel

Stryker's Bay Neighborhood Council, Inc. v. Karlen, No. 79-168
January 7, 1980 DJ 145-17-175

NEPA: Supreme Court Summarily Reverses
Second Circuit And Reaffirms Principle
That National Environmental Policy Act
Is Essentially A Procedural Statute

In this case, the Second Circuit had reinstated an injunc-
tion to prevent the Secretary of Housing and Urban Development
from financing a low-income housing project in New York City on
the ground that the agency's decision to proceed with the project
- violated the "substantive" requirements of the National Environ-

mental Policy Act, 42 U.S.C. 4321 et seq. The court of appeals
recognized that HUD had complied with the procedural require-
ments of NEPA, having fully considered the various environmental
alternatives, but it nevertheless held that HUD's decision would
result in prohibited "economic concentration" and that HUD had
given impermissible consideration to the delay that would be
occasioned by choosing another site for the low-income housing
project.

The Supreme Court, in summarily reversing the decision of
the court of appeals, accepted our argument that NEPA does not
contain a substantive component which empowers a reviewing court
to substitute its judgment for that of the agency with regard to
the choice of a course of action in light of the various environ-
mental alternatives. See Vermont Yankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519, 558 (1978); Kleppe v. Sierra Club, 427 U.S.
390, 410 n. 21 (1976). Indeed, the Court specifically rejected
the Second Circuit's "conclusion that an agency, in selecting
a course of action, must elevate environmental concerns over
other appropriate considerations. On the contrary, once an
agency has made a decision subject to NEPA's procedural require-
ments, the only role for a court is to insure that the agency
has considered the environmental consequences * * *_ "

Attorney: Michael Jay Singer (Civil Division)
FTS 633-3159
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_Association of Nat'l Advertisers, Inc. v. Federal Trade
Commission, No. 79-1117 (D.C. Cir. Dec. 27, 1979) DJ 102-1957

APA: D.C. Circuit Reverses Disqualification
O0f FTC Chairman From "Kid-Vid" Proceeding

The D.C. Circuit has reversed a permanent injunction
granted by Judge Gesell, which had barred FTC Chairman Michael
Pertschuk from participating in the pending FTC proceeding which
involves television advertising directed at children. On a
question of first impression, the court held that adjudicative
standards for disqualification should not apply in administra-
tive rulemaking proceedings such as the "kid-vid" proceedings.
The court ruled that a rulemaking official may be disqualified
"only when there is a clear and convincing showing that he has
an unalterable closed mind on matters critical to the disposi-
tion of the rulemaking." The court found that Chairman
Pertschuk was not disqualified under that standard.

Attorney: Neil H. Koslowe (Civil Division)
FTS 633-4770

Skidmore v. Conrail, No. 79-7210 (2d Cir. December 26, 1979)
DJ 145-135-36

Railway Labor Act: Second Circuit
Upholds Constitutionality Of The Act
And Rules That National Railroad
Adjustment Board Is Not A Proper Party
To Judicial Review Proceedings Under
The Act

Plaintiff sought judicial review of a decision of the
National Railroad Adjustment Board (NRAB) denying his claim for
relief. Plaintiff sued both his former employer, Conrail, and
the NRAB. The district court dismissed his lawsuit without
opinion. On appeal, the Second Circuit rejected plaintiff's
arguments that the Railway Labor Act's arbitration scheme vio-
lated the constitutional rights to a jury trial and that the
Act violated the First Amendment. The court of appeals also
accepted our argument that, as a purely arbitral body, the NRAB
should not be named as a party in actions seeking judicial
review of NRAB decisions. This opinion by the Second Circuit
should be of great use to the NRAB in resisting attempts to
engage it in court litigation.

Attorney: John Cordes (Civil Division)
FTS 633-3426
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Bearce v. United States, No. 79-1512 (7th Cir. January 4, 1980)
DJ 61-23-74 '

Admiralty: Seventh Circuit Reads
Discretionary Function Exception
Into Suits In Admiralty Act

The Seventh Circuit has ruled that the Coast Guard cannot
be held liable for any damage resulting from its decisions on
where to place aids to navigation. The court found that a
"dlscretlonary function exception" like that explicitly included
in the Federal Tort Claims Act should be read into the waiver of
sovereign immunity effected by the suits in Admiralty Act. This
decision follows that of the First Circuit in Gercey v. U.S.,
540 F.2d 536 (1lst Cir. 1976); the Fourth has ruled to the
contrary.

Attorney: Patricia Reeves (Civil Division)
FTS 633-2689

Government National Mortgage Association v. Terry, No.
77-1785 (5th Cir. December 20, 1979) DJ 145-17-1643

Jurisdiction: Fifth Circuit Upholds
Right Of GNMA To Sue In District Court
Under 28 U.S.C. 1345

The Government National Mortgage Association (Ginnie Mae)

. 1s a government corporation within the Department of Housing and
Urban Development which purchases home mortgages from banks as an
aid to the housing market. It filed suit in federal district
court against a state clerk of courts who had erroneously marked
one of its mortgages as satisfied in the county record books.
There was no federal question, and the amount at issue was under
$10,000. As a result, Ginnie Mae relied only on 28 U.S.C. 1345
for jurisdiction, the statute which allows the United States or
an agency thereof to sue in district court. The district court
dismissed the complaint on the ground that Ginnie Mae was a
corporation without stock,and therefore within the literal

terms of the exclusion from jurisdiction found at 28 U.S.C. 1349.
The Fifth Circuit reversed, explaining that it is clear from
many factors that Ginnie Mae is wholly owned and controlled by
the United States, so that it clearly fits within the definition
of agency in 28 U.S.C. 451. As to Section 1349, the Court held
that that section applies only to the situation where the fact
of incorporation under an Act of Congress is asserted as the
source of federal gquestion jurisdiction; here, Section 1345 is
an independent grant of jurisidiction.

Attorney: Frank Rosenfeld (Civil Division)
FTS 633-3969
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West v. Safeway Stores, Inc., No. 78-3359 (5th Cir. January 2,
1980) DJ 151-73-1142

Labor Relations: Fifth Circuit Reverses
District Court And Holds That Hours Of

Work Are "Incidents And Advantages" Of
Employment Which May Not Be Denied To A
Reservist Because Of His Military Obligation

In this appeal, we challenged a district court decision
dismissing a complaint filed on behalf of a reservist. The
reservist worked for Safeway Stores and his employment was
governed by a collective bargaining agreement which guaranteed
all employees 40 hours of work per week, unless the employee
was absent during the week. Safeway gave the reservist a leave
~ of absence when he had to miss work to attend National Guard
drills, but counted him as absent and denied him 40 hours of
work in those weeks with drills. The court of appeals reversed
the district court, and adopted our argument that an employer
may not deny a reservist any incident or advantage of employ-
ment because of his/her reserve obligation when the employer is
capable of arranging an accommodation. The court held that the
40 hour work guarantee was a protected incident or advantage of
employment, and Safeway could not use the collective bargaining
agreement to deprive the reservist of this guarantee.

Attorney: Douglas N. Letter (Civil Diwvision)
FTS 633-3427

Champaign County, Illinois v. LEAA, No. 78-2622 (7th Cir.
December 28, 1979)

LEAA: Seventh Circuit Affirms LEAA
Decision To Terminate Fund Commitment
To Meet LEAA Matching Fund Requirements

Champaign County, Illinois applied to LEAA for a discre-
tionary grant for $7.7 million to construct a court-jail com-
plex. The former administrator of the LEAA orally committed
$1.4 million to the County conditioned on its meeting the
matching fund requirements. When the County failed to meet
the match or satisfy LEAA that it could do so, LEAA terminated
the commitment. The County appealed, arguing that its award
had been granted by operation of a ninety~day rule adopted by
an LEAA instruction, that a grant had been awarded and not
withdrawn pursuant to LEAA guidelines, and that the termina-
tion was not made by an authorized official.
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The Seventh Circuit has just affirmed the agency's deci-
sion, holding that the ninety-day instruction does not apply to
discretionary grants. The court further held that there never
had been an agreement between LEAA and the County as to the
terms of the grant and that there was never any documentation
of an agreement in accordance with 31 U.S.C. 200. Finally, the
court held that even though there was no Administrator or
Deputy Administrator at the time the commitment of the $1.4
million was terminated, the termination was by an official who
has been properly delegated authority to deny grant applica-
tions.

Attorney: Freddi Lipstein (Civil Division)
FTS 633-3380

West v. Bergland, No. 79-1711 (8th Cir. December 19, 1979)
- DJ 106-45-297 _

USDA: Eighth Circuit Upholds Power Of
Agriculture To Withdraw Meat Grading
And Inspection Services From One Who
Has Engaged In Misconduct

In this action, the Secretary of Agriculture attempted to
withdraw services from an individual who had tried to bribe a
federal meat grader. The individual claimed that the Agri-
culture Marketing Act only authorizes the Secretary to insti-
tute criminal proceedings against alleged malefactors, that
it does not authorize him to establish his own set of admin-
istrative sanctions. The Court of Appeals accepted our
argument that a general grant of rule-making authority empowers
an agency to promulgate regulations which are designed to pro-
tect the integrity of its program notwithstanding the fact that
those regulations have the effect of punishing wrongdoers.

Attorney: Linda M. Cole (Civil Division)
FTS 633-3525

Inter-Cities Navigation Corp. v. United States, No. 77-1798
(5th Cir. December 28, 1979) DJ 61-17M-138

Admiralty: Coast Guard Not Liable For
Negligence In Failing To Maintain Buoy
Without Demonstration Of Proximate Causation

The Fifth Circuit reversed a decision of the district
court awarding one-third damages for a collision against the
United States because of dislocation of a buoy. The court of
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appeals emphasized that the Coast Guard cannot be found liable
unless the ship demonstrates that it actually relied on an
off-station buoy to its detriment.

Attorney: James Lewis (Civil Division)
FTS 724-7292
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CIVIL RIGHTS DIVISION
Assistant Attorney General Drew S. Days, III

VOL. 28

United States v. Epoch Management, et al, CA No.
(M.D. Fla.) DJ 175-17M-222 ' '

Fair Housing Act

We simultaneously filed on December 20, 1979, a Complaint
and two consent decrees. The Complaint alleges that the de-
fendants, a large apartment management company controlling over
5,000 units in Florida, a 272 unit complex, and its former
resident property managers, engaged in racially discriminatory
practices with respect to the rental of dwellings in violation
of the Fair Housing Act. Separate consent orders are being
filed: one extending to the management company and owner of the
apartment complex, and the other enjoining the former rental
managers. The main decree involving the management company and
owner provides for a permanent injunction against all properties
owned or managed, and affirmative action and reporting at all
properties with more comprehensive reporting at Haystack Largo.
The affirmative relief includes instructions to employees not to
discriminate, use of a fair housing poster, use of the fair
housing logotype in advertisements, establishing uniform rental
standards, and maintaining a register of vacancies. Since the
former rental managers are no longer involved in real estate,
their decree provides for an injunction and notification to the
Department if they re-enter the real estate field within the
next five years. The Court presently has the consent decrees
before it for consideration.

Attorney: Ira Pollack (Civil Rights Division)
FTS 633-3807

United States v. Jefferson County School District, R-1 (D.
Colo.): DJ 169-13-31 ) '

On December 31, 1979 we filed a complaint alleging that
the Jefferson County, Colorado School District was engaged in :
pattern and practice of discrimination against blacks, his-
panics and women in violation of Title VII of the Civil Rights
Act of 1964, as amended. The complaint alleges that Jefferson
County failed to hire blacks and hispanics on an equal basis
with whites and has failed to promote women to administrative
positions on an equal basis with men. The suit asks the Court
to order the Jefferson County School District to: eliminate
selection devices which have an adverse impact on blacks, his-
panics and women and which have not been shown to predict suc-
cessful job performance; institute a recruitment program de-
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signed to inform blacks and hispanics of employment opportuni-
ties with Jeffco; establish and implement hiring goals for
blacks and hispanics in teaching positions; establish and im-
plement promotion goals for blacks, hispanies and women in ad- -
ministrative positions; and compensate persons who have alleg- -
edly been discriminated against. CaL
Attorney: Teresa Holland (Civil Rights Division)
FTS 633-2188

Wengler v. Druggists Mutual Insurance Co., et al., No. 79-301
DJ 170-43-50

Workmans' Compensation Statute

We filed an amicus curiae brief in the Supreme Court
on December 20, 1979. We argued that a Workmans' Compensation
statute which conclusively presumes wives to be totally de-
pendent on their husbands for support and awards all wives a
full death benefit on the death of the husband, while requir-
ing husbands to prove dependency in order to receive benefits
for the death of a wife, is sexually discriminatory. The
Missouri Supreme Court had upheld the statute. ‘

Attorney: Mark Gross (Civil nghts Division)
FTS 633-2172

United States v. City of Farmington, CA No. 80-037C (D. N. Mex.)
DJ 180-49-33

Title VIT

On January 10, 1980, the Office of Indian Rights filed
a complaint alleging that the City has discriminated against
Indians, hispanics and women in employment. 1In a recent 18-
month period, for example, the City hired 737 persons, 13.7%
Indian and 10.3% hispanic. The deviation in hiring from appli-
cant flow, 26.6% Indian and 13.2% hispanic, yields 7.9 and 2.3
standard deviations, respectively. The City's work force is
also deficient in women by more than 2.5 standard deviations
in all job functions except office/clerical and is similarly
deficient in hispanics in most job functions. Currently, 8.5%

of the City's employees are Indian compared to a county-wide
labor force of 20.4% and a county-wide population share of 35%.

Attorneys: James Schermerhorn (Civil Rights Division)
FTS 633-3849 P
Thomas Stuen (Civil Rights Division)
FTS 633-3774
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- Lawrence Baca (Civil Rights Diviision).
FTS 633-4421 :
Nancy Sweesy (Supervisory Paralegal
: : .Specialist, Civil Rights
Division) : :

Lora, et al v. Board of Education of the City of New York, et al.
No. 79-7521, DJ 168-51-12

On January 11, 1980, we mailed to the Second Circuit our
brief as amicus curiae. This is an appeal by the board from a
successful class action by emotionally disturbed black and his-
panic students assigned to racially segregated public "special
day schools" where staff and services are inadequate to meet
their needs. As amicus supporting appellees we are defending
the district court's ruling against contentions that (1) the
court applied the wrong standard for finding liability for
racial segregation under the Constitution and Title VI; (2) that
HEW lacks authority to promulgate regulations under Section 504
of the Rehabilitation Act of 1973; and, that plaintiffs were re-
quired to exaust state administrative remedies before suing for
violations of the Education of the Handicapped Act.

Attorney: Mickey Matesich (Civil Rights Division)
: FTS 633-4493

United States v. State of Texas, et al., No. 398 (S.D. Tex.
DJ 169-74-~74

Denial of a Free Education to Illegal Alien
(Undocumented) Children
On January 11, 1980 we filed a motion to intervene and

a complaint in a consolidation of 14 cases in the Southern
District of Texas (Seals, J.). Each case challenges the con-
stitutionality of a Texas statute that effectively excludes
illegal alien (undocumented) children from public schools. 1In
a similar case in the Eastern District of Texas, the court
held that the Texas statute was preempted by federal immigra-
tion law and educational policy and was a denial of equal pro-
tection. Doe v. Plyler, 458 F. Supp. 569 (E.D. Tex. 1978).
The Plyler case is now pending before the Fifth Circuit Court
of Appeals. Our complaint in the consolidatlop actlon.a%leges
a denial of equal protection on grounds of national orilgin and
illegal alienage, the State's primary justificatiqn is the
expense of educating undocumented children, especially the
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cost of providing bilingual education. A trial is presently
scheduled for February 4, 1980.

Attorneys: Lamont Liggett (Civil Rights Division)
FTS 633-3741

Linda Baker (Civil Rights Division)
FTS 633-4718
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James W. Moorman

United States v. The Board of Supervisors of Arlington County,
et al., F.2d4 , No. 79-1288 (4th Cir. December 28,
1979) DJ 90-1-0-129

Zoning

The court of appeals affirmed the district court's
refusal to enjoin construction of commercial buildings which,
when completed, will affect the Potomac Basin skyline in
Arlington, Va. Approval of site plans and issuance of use
permits by the County were found to be within the terms of the
County zoning ordinance, with particular reference to height
and density limitations. Its ownership of land in the County
was the basis for the United States' standing to challenge
compliance with the County ordinance. :

Attorneys: Maryann Walsh and Carl Strass
(Land and Natural Resources
Division) FTS 633-4168/3332

Loring v. United States, F.2d4 , No. 77-2985 (9th
Cir. December 13, 1979) DJ 90-2-9-436

Sta .. . .

Plaintiffs, who are Indian allottees, alleged that
the United States and the City of Scottsdale, Arizona, had
taken their property for a road without compensation in
violation of the Fifth and Fourteenth Amendments. The court
of appeals affirmed the dismissal of the United States on
grounds that the action was time-barred by 28 U.S.C. 2401l(a).
The dismissal of the City was reversed on the holding that
the district court had jurisdiction of the claim under 25
U.S.C. 345 and 28 U.S.C. 1353, both of which give jurisdiction
of suits involving Indian allotments. :

Attorneys: Larry A. Boggs and Dirk D. Snel
(Land and Natural Resources Division)
FTS 633-2956/4400 '
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United States v. 410.69 Acres in Escambia County, Fla.
(Perdido Key) DJ 33-10-763-29 .

Denial of Attorneys' Fees under Uniform Relocation

Assistance and Real Property Acquisition Policies Act

- The Fifth Circuit affirmed the district court's
denial of a motion for attorney fees filed by a landowner
pursuant to the Uniform Relocation Assistance and Real
Property Acquisition Policies Act. The United States had
filed a complaint to condemn the landowner's property in 1973,
and had dismissed the complaint in 1974 because adequate funds
for the acquisition were not then authorized. The government
subsequently purchased the property from the landowner in 1977.
After the purchase, the landowner filed a motion for attorney
fees under the Uniform Act on the theory that the government
had abandoned the original condemnation proceeding. The
district court held there was no abandonment. The court of
appeals agreed, ruling that where the government has purchased
the property prior to the motion for attorney fees, the policy
of the Act does not support an award of attorney fees based
on the dismissal of a prior condemnation action.

Attorneys: Anne S. Almy and Jacques B. Gelin
(Land and Natural Resources
Division) FTS 633-2855/2762

Defenders of Wildlife, Inc. v. Endangered Species Scientific
Authority, F.2d , No. 79-2512 (D.C. Cir. January 7,
1980) DJ 90-2-4-473

Endangered Species: Injunction pending appeal on
refusal to completely ban exports of bobcats denied

One of the federal defendants is the ESSA, which
performs the functions of the "scientific authority" provided
in the Convention on International Trade in Endangered

Species, an international treaty of the United States. Under
that treaty, the bobcat is included in Appendix II thereof with
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the consequence that ESSA, for each season, must find that
export of bobcats from each State will not be detrimental to
the species. Plaintiffs sued to set aside both ESSA's "no
detriment" findings regarding 36 American jurisdictions for

the current bobcat season and also the ESSA guidelines on
which they were based. They also sought prohibition of

exports from the 36 jurisdictions. The district court enjoined
bobcat exports from seven jurisdictions but not from the
remaining 29. Plaintiff sought an injunction pending its
appeal from the remaining 29 which the court of appeals denied.
The federal defendants, ESSA and the Department of the Interior,
have not determined whether to cross-appeal.

Attorneys: Dirk D. Snel and Edward J. Shawaker
(Land and Natural Resources Division)
FTS 633-4400/2813
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Commonwealth of Massachusetts v. Andrus, F.24 ’
Nos. 79-1585, 1586 (lst Cir. December 17, 1979 ) ‘
DJ 90-1-4-1768

' . Do . . viron—
mental Policy Act; Endangered Species Act :

On appeal from the denial of a preliminary -:
injunction, the court of appeals affirmed the judgment of
the district court and declined to enjoin Secretary Andrus
from conducting OCS lease sale No. 42 (Georges Bank). ' The
First Circuit found no violation of the Endangered Species
Act, rejecting the contention that the act of holding this
lease sale constituted an "irrevocable commitment of
resources". Also, it carefully examined both the original
and the supplemental EIS in concluding that no violation of
NEPA had been established. On the following day, Mr. Justice
Brennan as Circuit Justice declined to issue a stay pending
petitioning for a writ of certiorari, and the lease sale
was begun immediately thereafter.

Attorneys: Peter R. Steenland, Jr., and
Maryann Walsh (Land and Natural
Resources Division) FTS 633-2748/
4168

Energy Action Educational Foundation v. Andrus,

F.2d r No. 78-1786 (D.C. Cir. December 20, 1979)
DJ 90-4-93
Offshore oil and gas lease sale:; Bidding system

The district court denied plaintiffs' motion
for a preliminary injunction restraining further OCS lease
sales until such time as the Department of Energy promul-
gates rules governing certain new alternative bidding
systems authorized by the 1978 OCS Amendments. Upholding
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the district court, the court of appeals held that the 1978
0CS Amendments do not require the Secretary of the Interior
to suspend further OCS lease sales until such time as
Energy promulgates regulations authorizing use of the new
alternative bidding systems.

Attorneys: Robert L. Klarquist and
: Peter R. Steenland, Jr. (Land
and Natural Resources Division)
FTS 633-2731/2748

Farmland Preservation Association v. Goldschmidt,
F.2d , No. 79-1583 (8th Cir. December 10, 1979)
DJ 90-1-4-1935

The Eighth Circuit affirmed the district court's
summary Jjudgment in favor of defendants in this NEPA case.
The court held that an EIS on a rural segment of Interstate-
380 in Iowa did not have to discuss the alternative of
building a non-interstate design highway, since the sub-
stitution of a non-interstate for an interstate highway
in this case was only a remote and speculative possibility.

" The court also held that a two-paragraph discussion of
the "no action" alternative was sufficient.

Attorneys: David S. Shilton and Jacques B.
Gelin (Land and Natural Resources
Division) FTS 633-2737/2762

Oitzelle Epps v. Andrus, F.2d , No. 79-1119
(Ist Cir. December 19, 1979) DJ 90-2-4-527

Plaintiffs, as individual heirs or descendants
of one Chappaquiddick Indian family, filed suit against
the Secretary of the Interior, officials of the Commonwealth
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of Massachusetts, and landowners on Chappaquiddick Island,
alleging that transfers by their ancestors violated the
Non-Intercourse Act, and hence were void. The court of
appeals affirmed the judgment dismissing the complaint on
the ground that, since plaintiffs were not suing as a tribe,
they lacked standing to bring the claim, and that because
they failed to allege tribal status when the conveyances
were made, they failed to state a claim for which relief
could be granted under the Non-Intercourse Act.

Attorneys: Jacques B. Gelin and Edward J.
Shawaker (Land and Natural
Resources Division) FTS 633-2762/
2813
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| Federal Rules of Evidence
Rule 609(a). Impeachment by Evidence of

Conviction of Crime. General
Rule.

The defendant was convicted of conspiracy to distribute
drugs after a jury trial. The trial judge ruled that a six-
week o0ld jury verdict adjudging defendant guilty of an
identical offense, which had not yet been reduced to judg-
ment and on which no sentence had yet been imposed, would be
admissible under Rule 609(a) for impeachment if defendant
testified. Defendant relies principally on dictum in
United States v. Semensohn, 421 F.2d 1206 (24 Cir., 1970),
that a "conviction does not become a final conviction until
sentence has been imposed and until the time for an appeal
from the judgment has expired," in contending there had been
no final conviction within the meaning of Rule 609.

This question had not previously been addressed directly
by the Court. The Court first distinguished Semensohn,
which involved a guilty plea which could be withdrawn prior
to sentencing, from this case involving a jury verdict,
which cannot be withdrawn by the defendant. Moreover, jury
verdicts are rarely overturned, and entry of judgment is
usually nothing more than a ministerial act. The Court
concluded that a jury verdict contains the certainty and
plea. Following decisions in numerous other circuits, the
Court held that a jury verdict of guilty prior to entry of
judgment is admissible for impeachment purposes if it meets
the other requirements of Rule 609; however, as in the case
of pending appeals under Rule 609, the defendant should be
allowed to reveal to the jury the fact that judgment has not
been entered.

(Affirmed.)

United States v. Ronald Vanderbosch, F.2d_ , No.
79-1258 (24 Cir., November 30, 1979)
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LISTING OF ALL BLUESHEETS IN EFFECT

DATE AFFECTS USAM SUBJECT

TITLE 1
5-23-78 1 thru.9 Reissuance and Continuation in
Effect of BS to U.S.A. Manual

Undtd 1-1.200 Authority of Manual; A.G. Order

665-76
9-30-76 1-2.200 Advisory Committee of U.S.

Attorneys; Subcommittee on
Indian Affairs

6-21-77 1-3.100 Assigning Functions to the
Associate Attorney General

6-21-77 1-3.102 Assignment of Responsibility
to DAG re INTERPOL

6-21-77 1-3.105 Reorganize and Redesignate Office
of Policy and Planning as Office
for Improvements in the
Administration of Justice

4-22-77 1-3.108 Selective Service Pardons
6-21-77 1-3.113 Redesignate Freedom of Information
Appeals Unit as Office of Privacy

and Information Appeals

6-21-77 1-3.301 S Director, Bureau of Prisons;.
Authority to Promulgate Rules

6-21-77 : 1-3.402 U.S. Parole Commission to replace
U.S. Board of Parole

Undtd 1-5.000 Privacy Act Annual Fed. Reg.
Notice; Errata

12-5-78 1-5.400 Searches of the News Media

8-10-79 1-5.500 Public Comments by DOJ Emp. Reg.,
Invest., Indict., and Arrests

4-28-77 1-6.200 ) Representation of DOJ Attorneys

: by the Department: A.G. Order

633-77 :

8-30-77 1-9.000 Case Processing by Teletype with

Social Security Administration
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DATE

10-31-79

11-16-79

11-8-78

7-14-78

TITLE 2
1-03-78

TITLE 3
Undtd

TITLE 4
11-27-78
9-15-78
4-1-79
5-5-78

4-1-79

2-22-78

11-13-78

8-13-79

5-05-78

1-9.000

1-9.000

1-11.901

1-14.210
2—3.210
3-4.000
4-1.200
4-1.210-

4-1.227

4-1.300-

4-1.313
4-2.110-

4-2.433

4-3.210

FEBRUARY 1, 1980 NO. 3

. AFFECTS USAM SUBJECT ‘

Procedure for Obtaining Disclosure
of Social Security Administration
Information in Criminal Proceedings

Notification to Special Agent in
Charge Concerning Illegal or
Improper Actions by DEA or Treasury
Agents

New Request Form for Authorization
to Apply for Compulsion Order
(Immunity)

Delegation of Authority to Conduct
Grand Jury Proceedings

Appeals in Tax Case

Sealing and Expungement of Case
Files Under 21 U.S.C. 844

Responsibilities of the AAG for ;
Civil Division ‘

Civil Division Reorganization

Redelegations of authority in Civil
Division Cases

Addition of "Direct Referral Cases”
to USAM 4-1.313

Redelegation of Authority in Civil
Division Cases

Memo Containing the USA's Recommen-
dations for the Compromising or
Closing of Claims Beyond his
Authority

Payment of Compromises in Federal
Tort Claims Act Suits

Withholding Taxes on Backpay Judgments
Payment of Judgments by GAO

-
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DATE ' AFFECTS USAM © SUBJECT

6-01-78 4-3.210 New telephone number for GAO office
. handling payment of judgments

5-14-79 ‘ 4-4,230 Attorneys' Fees in EEO Cases

11-27-78 4-4.240 Attorney fees in FOI and PA suits

4-1-79 4-4.280 New USAM 4-4.280, dealing with'

attorney's fees in Right To Financial
Privacy Act suits

4-1-79 4-4,.530 Addition to USAM 4-4.530 (costs re-
coverable from United States

4-1-79 4-4.810 Interest recoverable by the Gov't.

4-1-79 4-5.229 New USAM 4-5.229, dealing with limita-

tions in Right To Financial Privacy
Act suits.

4-1-79 4-5,921 Sovereign immunity

4-1-79 4-5.924 ‘ Sovereign immunity

9-24~79 4-9.200 McNamara~0'Hara Service Contract Act
cases

9-24-79 4-9.700 Walsh-Healy Act cases

4-1-79 4-11.210 Revision of USAM 4-11.210 (Copyright
Infringement Actions).

4-1-79 4-11.850 New USAM 4-11.850, discussing Right

: To Financial Privacy Act litigation
6-4-79 © 4-12.250; Priority of Liens (2410 cases)
4-12.251
5-22-78 4-12.270 Addition to USAM 4-12.270
4~16-79 4-13.230 New USAM 4-13.230, discussing revised

HEW regulations. governing Social
Security Act disability benefits

11-27-78 4-13.335 News discussing "Energy Cases”

7-30-79 4-13.350 Review of Government Personnel Cases
under the Civil Service Reform Act
of 1978



92
VOL. 28

DATE

4-1-79

6-25-79

9-14-78
9-14-78
9-7-78
9-14-78
1-3-79

9-7-78

9-7-78
9-14-78

9-06-77

9-14-78
9-14-78
9-06-77
9-14-78

9-14-78

AFFECTS USAM

TITLE 5

4-13.361

5-1.110

5-1.302

5-1.321

5-1.620

5-1.630

5-2.130

5-2.310(a)
and (b);
5-2.312

5-2.312

FEBRUARY 1, 1980 NO. 3

SUBJECT

Handling of suits against Gov't
Employees

Subjects Treated in Civil Division
Practice Manual

Litigation Responsibility of the
Land & Natural Resources Division

Signing of Pleadings by AAG

Authority of U.S. Attorneyéito
Initiate Actions Without Prior
Authorization to Initiate Action

Requirement for Authorization to
Initiate Action

Case Weighting System, Case Priority
System, Procedures

Settlement Authority of Officers
within the Land and Natural
Resourpes Division

Settlement Authority of U.S.
Attorneys

Statutes administered by
Pollution Control Section

Representation of the Environmental
Protection Agency
Cooperation and Coordination with

Environmental Protection Agency

Requirement for Authorization
to Initiate Action

_Category 1 Matters and Category 2

Matters-Land Acquisition Cases

Requirement for Authorization
to Initiate Action

Requirement for Authorization to
Initiate Action
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DATE AFFECTS USAM

9-14-78 5-7.120

9-14-78 5-7.314

9-14-78 5-7.321

9-14-78 5-8.311
TITLE 7

6-21-77 7-2.000
TITLE 8

6-21-77 8-2.000

6-21-77 8-2.000

10-18-77 8-2.220

10-16-79 8-3.130
TITLE 9

7-11-79 19~1.000

11-13-79 9-1.160

Undtd 9-1.215

6-22-79 9-2.000

5-11-79 9-2.025

93

FEBRUARY 1, 1980 NO. 3

SUBJECT

Statutes Administered by the
General Litigation Section

Cooperation and Coordination with
the Council on Environmental Quality

Requirement for Authorization to
Inititate Action

Coopefation and Coordination with
the Council on Environmental Quality

Part 25-Recommendations to

President on Civil Aeronautic

Board Decisions, Procedures for
Receiving Comments by Private Parties

Part 55~Implemenation of Provisions
of Voting Rights Act re Language
Minority Groups (interpretive
guidelines)

Part 42-Coordination of Enforcement
of Non—discrimination in Federally
Assisted Programs

Suits Against the Secretary of
Commerce Challenging the 107
Minority Business Set—-Aside of

the Public Works Employment

Act of 1977 P.L 95-28 (May 13, 1977)

Authorizations for Grand Jury
Proceedings, Arrests and Indictments
Criminal Divison Reorgahization

Requests for Grand Jury Authorization
Letters for Division Attorneys

Foreign Corrupt Practices Act of 1977-
78dd-1; and 15 U.S.C. 78dd-2

Cancellation of Outstanding Memorandum

Trade Secrets Act-Prosecution Under
18 U.S.C. 1905
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DATE

12-13~-78

5-11-79

4-16-79

6-28-79

9-26-77

Undtd

8-16~-79

6-17-77

12-13-78

5-31-77

8-13-79

12-13-78

5-22-79

6-7-79

19-15-77

11-13-79

10-22-79

AFFECTS USAM

9-2.168

9-4.690

9-4.950;

9-7.000;
9-7.317
9-7.230

9-8.100

9-11.220

9-11.230

9-11.230

9-16.210
9-21.000
9-27.000
9-34.220

9-42.000

FEBRUARY 1, 1980 NG. 3

SUBJECT ‘

Policy Limitations on Institution of
Proceedings: Harboring

Criminal Division Consultation
Required Before Distribution of
Proceedings: Trade Secrst Act

State and Territorial Prisocners
Incarcerated in Federal Institutions

Hypnosis
New Systems Notice. Requirements
Privacy Act--Safeguard Procedures

of the Tax Reform Act of 1976

Defendant Overhearings and Attorney
Overhearings Wiretap Motions

Pen—-Register Surveillance

Diversion of Juvenile Cases to
State Authorities ) .

Use of Grand Jury to Locate Fugitives

Grand Jury Subpoena for Telephone
Toll Records

Fair Credit Reporting Act and Grand
Jury Subpoenas

Grand Jury Practice

Explanation of "Special Parole” in
Entry of Pleas Pursuant to Rule 11
F.R.Crim. P.

Witness Security Program

Federal Telephone Search Warrant
System

Prep. Reports on Convicted Prisoners
for Parole Commission

Coordination of Fraud Against .
the Govermment Cases (non—disclosable) h
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DATE
- 7-19-77

9-06-77
9-06-77

6-8-78
8-10-78

4-13-77

6-29-79

5-22-79

5-22-79

8-08-79

11-8-78

3-12-79

5-11-78

-4-05-79
5-05-77

5-25-78

AFFECTS USAM

9-42.450

9-42.450
9-42.450

9-42.450
9-42.500

9-42.510

9-60.291

9-61.132
9-61.133

9-63.165

9-69.260

9-75.040

9-79.260

9-120.160

9-123.000
9-131.030

9-131.200

and

95

FEBRUARY 1, 1980 NO. 3

SUBJECT
H.E.W. Project Integrity

Fraud Against the Government -
Medicaid Fraud

Fraud Against the Government;
18 U.S.C. 287 :

Plea Bargaining
Referral of Food Stamp Violations

Referral of Social Security
Violations

Forfeiture of Devices Illegally
Used to Intercept Wire or Oral
Communications

Steps to be Taken to Assure the
Serious Consideration of All Motor
Vehicle Theft Cases for Prosecu-
tion

Revision of Prosecutive Policy to
Reflect Availability of Civil

Penalty for Processing Individuals
who Attempt to Carry a Firearm Aboard
a Carrier Aircraft

Perjury: False Affidavits Submitted

in Federal Court Proceedings Do Not
Constitute Perjury Under 18 USC 1623
Broadcasting Obscene Language

Access to information filed pursuant
to the Currency & Foreign Transactions

Reporting Act

Fines in Youth Corrections Act Cases

Costs of Protection (28 U.S.C. 1918(b))
Hobbs Act: Authorizing Prosecution

Proof of "Racketeering” Involvement is
Not an Element of a Hobbs Act Violation
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Manual Transmittals

have been issued to date in accordance with USAM 1-1.500. This
monthly listing may be removed from the Bulletin and used as a
check list to assure that your Manual is up to date.

TRANSMITTAL
AFFECTING DATE DATE OF
TITLE NO. MO/DAY/YR Text
1 1 8/20/76 8/31/76
2 9/03/76 9/15/76
3 9/14/76 9/24/76
4 9/16/76 10/01/76
5 2/04/77 1/10/77
6 3/10/77 1/14/77
7 6/24/77 6/15/77
8 1/18/78 2/01/78
9 5/18/79 5/08/79
10 -8/22/79 8/02/79
11 10/09/79 10/09/79
12 11/21/79 11/16/79
2 1 6/25/76 7/64/76
2 8/11/76 7/04/76
3 1 7/23/76 7/30/76
2 11/19/76 7/30/76
3 8/15/79 7/31/79
4 9/25/79 7/31/79
4 1 1/03/77 1/03/77

CONTENTS

Ch. 4
Ch. 6,10,12
Ch. 11

Ch. 13

Ch. 14

Ch. 5

Revisions to
1-1.400

Index to Manual

Revision to Ch.
5, 8, 11

Ch. 1 to 4
Index
Ch. 1 to 7
VIndex

Revisions to
Ch. 3

Ch. 3

Ch. 3 to 15
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1/21/717
3/15/77

11/28/77

2/04/77
3/17/77

6/22/77

8/10/79

3/31/77
4/26/77

3/01/79

11/18/77
3/16/77
1/04/77
1/21/77
5/13/77
6/21/77

2/09/78
1/12/77

2/15/78

1/18/77

1/31/77

1/03/77
1/03/77

11/01/77

1/11/77
1/11/77

4/05/77

5/31/79

1/19/77
1/19/77

1/11/79

11/22/76
11/22/76
1/07/77
9/30/77
1/07/77
9/30/76

1/31/78

1/10/77

1/10/77

1/17/77

1/17/77

NO. 3

Ch. 1 & 2
Index
Revisions to
Ch. 1-6, 11-15
Index -

Ch. 1 to 9

Ch. 10 to 12

Revisions to
Ch- 1—8

Letter from
Attorney General
to Secretary

of Interior

Ch. 1 to 6

Index

Complete Revision
of Title 6

"Ch. 1 to 6

Index

Ch. 4 & 5

. Che 1 to 3

Index
Ch. 3 (pp. 3-6)

Revisions to
Ch' 2

Ch. 4,11,17,

18,34,37,38

Ch. 7,100,122

Ch. 12,14,16,
40,41,42,43

Ch. 130 to 139
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10

11

12

13

14

15

16

17

18

19 .

" FEBRUARY 1, 1980

2/02/77

3/16/77

9/08/77

10/17/77

4/04/78

5/15/78

5/23/78

6/15/78

7/12/78

8/02/78

8/17/78

8/25/78

9/11/78

11/15/78

11/29/78

1/10/77

1/17/77

8/01/77 -

10/01/77

3/18/78

3/23/78

3/14/78

5/23/78

6/19/78

7/19/78

8/17/78

8/02/78

8/24/78

10/20/78

11/8/78

99
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Ch. 1,2,8,10,
15,101,102,104,
120,121

Ch. 20,60,61,63,
64,65,66,69,70,

71,72,73,75,76,77,

78,79,85,90,110

.Ch. 4 (pp. 81-

129) Ch. 9, 39

Revisions to
Ch. 1

Index

Revisions to
Ch. 4,8,15, and
new Ch. 6

Revisions to
Ch. 11,12,14,
17,18, & 20

Revisions to
Ch. 40,41,43,

60

Revisions to
Ch. 61,63, 64,
65,66

Revisions to
Ch. 41,69,71,
75,76,78, & 79
Revisions to
Ch. 11

Revisions to
Ch. 85,90,100,
101, & 102

Revisions to

‘Ch. 120,121,122,

132,133,136,137,
138, & 139

Revisions to
Ch. 2

Revisions to
Ch. 7
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20

21

22

23

24

25

26

27

bx)

2/01/79

2/16/79

3/10/79
5/29/7%
8/27/79
9/21/79
9/04/79

11/09/79

EBRUARY 1, 198C

2/1/79

2/05/79

3/10/79

4/16/79
4/16/79
9/11/79
8/29)79

10/31/79

Revisions to
Ch. 2
Revisions to
Ch. 1,4,6,11,
15,100

New Section
9-4,.800

Revisions to
Ch. 61

Revisions to
9-69.420

Revision of

“Title 9 Ch. 7

Revisions to
9-14.112

Revisions to
Ch. 1, 2, 11,
73, and new
Ch. 47



