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COMMENDATIONS

Assistant United States Attorney BILL DANKS, District of Colorado, has been
commended by Billy W. Wood, Regional Administrator of United States Depart-
ment of Agriculture, for his handling of a civil complaint brought against
the United States Department of Agriculture.

Assistant United States Attorneys BERNARD J. GILDAY and WILLIAM R. MARTIN,
Southern District of Ohio, have been commended by Alfred J. Heffernan, Super-
visory Senior Resident Agent of the Federal Bureau of Investigation, for
" their successful prosecution of Jackson and Wright who were convicted of
five counts of fraud in the Montgomery County Community Action Agency matter.

Special Assistant United States Attorney PAUL GORMAN, Northern District of
Ohio, has been commended by David J. Ripa, Special Agent in Charge of the
Federal Bureau of Investigation for his work both before the Grand Jury and
as a co-consul during the jury trial of the Globe Corporation which led to
the conviction of the President of the Corporation and the corporation of a
total of four counts of 18 USC 542 (Customs Fraud). :

Assistant United States Attorney JOHN J. KENNEY, Southern District of New
York, has been commended by Robert B. Serino, Director, Enforcement and
Compliance Division, and by Philip B. Heymann, Assistant Attorney General of
the Criminal Division, for his outstanding effort and a masterful job of
prosecution in handling the entire Franklin case over the past several years.
JOHN J. KENNEY was also awarded the John Marshall Award for trial litigation
on May 1, 1980, for the Franklin case.

Assistant United States Attorney JOHN O. MARTIN, District of Kansas, has
been commended by Charles D. Sherman, Special Agent in Charge of the Drug
Enforcement Administration, for his handling of the recent prosecution of
Donald L. Smith, a large scale heroin trafficker who operated in the Kansas
City Metropolitan area.

Assistant United States Attorneys JEFFREY L. RUSSELL and DIANE R. WILLIAMS,
Northern District of Ohio, have been commended by David J. Ripa, Special
Agent in Charge, of the U.S. Customs Service, for their assistance which
resulted in the successful prosecution of United States v. Thomas Cowoski.

Assistant United States Attorney FRANK H. SANTORO, District of Connecticut,
has been commended by Edward W. Norton, General Counsel of the Small Business
Administration, for his handling of the case of Laurel Bank & Trust Company
v. Weaver.
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Assistant United States Attorney ANNE T. SHAPLEIGH, Eastern District of
Missouri, has been commended by Morton Hollander, Director, Appellate
Staff, Civil Division, for her cooperation and excellent work in handling
the case of Young, et. al. v. Moon Landrieau, Secretary of HUD, et. al.

Assistant United States Attorney JACKIE N. WILLIAMS, District of Kansas,
has been commended by James K. Brightwell, Acting Special Agent in
Charge, of the Bureau of Alcohol, Tobacco, and Firearms, for his fine
efforts which led to the conviction of George D. Poulus.
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EXECUTIVE OFFICE FOR U.S. ATTORNEYS
William P. Tyson, Acting Director

POINTS TO REMEMBER

U.S. ATTORNEYS' MANUAL - TITLE 10

U.S. Attorney Offices recently received copies of Title 10, the newest
title of the U.S. Attorneys' Manual. Title 10 was prepared by the Executive
Office, with assistance from a number of Administrative Officers from U.S.
‘Attorneys' Offices, to assist the U.S. Attorneys and their staffs in
accomplishing the various administrative tasks necessary to support their
litigative activities. Title 10 is being published as a "blue sheet"”
addition to the United States Attorneys' Manual so that any suggested
additions or other changes received from U.S. Attorneys may be considered
before the Title becomes a permanent part of the Manual. U.S. Attorneys
and their staffs are invited to provide any such suggestions either
directly to the Executive Office (Attn: Linda Fleming) or to the Attorney
General's Advisory Committee. An index of Title 10 will follow at a
- later time. ’

(Executive Office)
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EXECUTIVE OFFICE STAFF - MAY, 1980

The following Executive Office roster reflects a number of recent
personnel changes. Copies of this roster should be made available to all
persons in the U.S. Attormeys' Offices who deal directly with Executive
Office personnel. '
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ACTING DIRECTOR - William P. (Bill) Tyson

Secretary to the Acting Director - Patty L. Hartman

Executive Assistant - Martha J. Dalby

(Reports; coordinatian of Field Activities; statistical summaries,
U.S. Attorneys' Offices; U.S. Attorneys' Canferences; sensitive
personnel matters; special assigrments)

Management Analyst - Linda J. Fleming

(Reports; Editor/Coordinator USAM Title 10; Department of
Justice newspaper liaison; support for Attorney General's
Advisory Camittee of United States Attorneys; other special
projects)

Clerk-Typist - Joyce T. Wood

(U.S. Attorney Offices' statistics; general clerlcal support,
including support for Attorney General's Advisory Cammittee
of United States Attomeys)

Staff Assistant - D. Glen Stafford ,

" (Pre-employment processing of Assistant U.S. Attorney applicants;
Special Assistant U.S. Attorneys with campensation; Law Clerk—AUSA
conversions; Employment Review Cammittee Staff; status of attorney
appointments)

ACTING DEPUTY DIRECTOR - Laurence S. (Larry) McWhorter

Secretary to the Acting Deputy Director - Cynthié J. Robinson
(Special Assistant U.S. Attorneys without campensation)

FIELD ACTIVITIES

ASSISTANT DIRECTOR - Ermest R. (Ernie) Bengtson

(On-site consultation and assistance to U.S. Attormeys an all
aspects of operations; special conferences on problem areas of
litigation; Departmental program review)

Secretary to the Assistant Director - Vacant
(Clerical support to Field Activities)

LEGAL SERVICES

ACTING ASSISTANT DIRECTOR - Edward H. (EJ) Funstaon
(Supervision of all legal services, United States Attorneys'
Bulletin, United States Attormeys' Manual, JURIS services)

Secretary to the Acting Assistant Director - Martha A. Parker
(Controlled Substances Unit reports; reports of subpoenas to
newsmen)

633-2121
2123

4183

3974

4183

2074

2131

2131

724-7827

7827

633-3276

3276
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Paralegal - Sandra J. (Sandy) Manners 633-4024
(JURIS research, legal support for lLegal Services)

Attormey-Advisor - Leslie H. (Les) Rowe 4024
(Freedam of Information and Privacy Acts; legislative inquiries;
general legal services)

Attorhey - Donald (Don) Burkhalter 557-9100
(Temporarily detailed to Eastern District of Virginia)

Attorney - Susan A. (Sue) Nellor 633-4024
(Freedam of Information and Privacy Acts; general legal services)

Paralegal - Susan D. Gerzoff 4024
(Freedom of Information and Privacy Acts; district
inquiries and processing)

Clerk-Typist - Alice B. Evans 4024
(Freedam of Information Act files, clerical support for :
legal Services)

: Clerk-Typist - Dee Moroney . 4024
o (Freedom of Information Act files, clerical support for
- Legal Services)

Paralegal - Deirdre M. Forrest ‘ 2080
(Editor-United States Attorneys' Bulletin and United States
Attorneys' Manual)

Clerk-Typist - June I. Maynard 2080
(Clerical support for Bulletin and Manual)

OFFICE OF LEGAL EDUCATICN

DIRECTOR - Richard E. (Dick) Carter 4104
(Institute training courses; Department attormey training coordinator)

Secretary to the Director - Renee M. Harris 4104
(Clerical support and assistant to the Director; Institute
correspondence coordinator)

Director, Attorney General's Advocacy Institute - Vacant - 4104

Assistant Director, Civil - Stephen M. (Steve) McNamee 4104
(Institute training courses)

Paralegal - Maureen DeMaio 4104
(Research assistant for Civil training courses; spec:.allzed
‘ seminars and cassette lending library)
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Clerk-Typist - Kathy L. Shoop 633-4104

(Clerical support and coordination for all Civil training
courses, sSpecial seminars)

Assistant Director, Criminal - Mary Reed 4104
(Institute training courses)

Paralegal - ValAnna Schoeneman 4104
(Research assistant for Criminal training courses; specialized
seminars and Institute contact point)

Clerk-Typist - Arlene A. Camona 4104
(Clerical support and coordination of all Criminal training
courses, special seminars)

Assistant Director, Appellate - Vacant _ 4104

Paralegal - Donna C. Corbin ' 4104
(Research assistant for Appellate training courses; specialized
seminars and Continuing Legal Education requirements)

Clerk-Typist - Nancy A. Armstrong ' 4104
(Clerical support and coordination of all Appellate training
courses, special seminars)

Staff Assistant - Doris F. Johnson 4104

(Fiscal operations; requests for training and logistical coordinator)
Clerk-Typist - Dianna Ingram 4104
(Requests for training; Continuing Legal Education and logistical
support)

Director, Legal Education Institute - Vacant 4104

Associate Director, Legal Education Institute - Gary E. Mazza 3180

(Agency Liaison; curriculum review and agency survey)

Clerk-Typist - Josephine Y. (Yvanne) Jones 3180
(Inquiries and correspondence; general clerical support)

Clerk-Typist - Stella Henderson 3180
(Inquiries and correspondence; general clerical support)

MANAGEMENT SERVICES AND INFORMATION SYSTEMS

ASSTSTANT DIRECTOR - Patricia D. (Pat) Goodrich 3982
(Management support and information systems)

Secretary to the Assistant Director - Barbara Geiglein 724-7827
(Clerical support for Management Services and Information
Systems)
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Management Analyst - Patrick C. (Pat) McAloon ' 724~
(Office procedures and practices; use of resources; training)

Management Analyst - L. Carol Sloan : 633-
(Word processing - studies of operatians, review of requests,
writing procedure manuals and training; semi-autamated case
‘management pilot project)

Automated Litigation Support Specialist - Klaus Liephold 798-
(Litigation management systems - Los Angeles)

. ADMINISTRATIVE SERVICES

ASSISTANT DIRECTOR - Francis X. (Frank) Mallgrave 633-
(Administrative activities)

Clerk-Typist - Gerri Rodkey
(Clerical support for Administrative Services)

Space Management Officer - Richard L. (Dick) Kidwell
(Space assigrment, alterations, use; building services; telephone

_service; physical security; safety and ac01dent reports; health

unit participation)

Space Management Specialist - Stephanie W. (Stevie) Persico
(Space layouts; work authorizations; general space management
services)

Support Services Specialist - Virginia L. (Gini) Trotti

(Office furnishings, equipment (purchase and rental); libraries;
printing; cleaning, repair services; records disposal; shipment
(government bills of lading); consultation on office moves)

Clerk-Typist - Helen (Teddy) Morris
(Clerical support for Space Management and Procurement)

Information System Specialist - Teresa Jones
(Procurement and financial information management)

Financial Manager - Edward A. (Ed) Moyer
(Budget; overtime and travel allotments; litigation expenses)

Budget. Analyst - M. Joamme Beckwith
(Budget preparation and executian; financial reports,
certifying officers)

Staff Assistant - Janine LaBastille
(Foreign travel; relocation; temporary support positions;
general clerical support)

7827

3982

4667

3982

3982

4663

4663

4663

4663

4663

3982

3982

3982
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Personnel Officer - Daniel W. (Dan) Gluck 4461
(General supervision of personnel activities)

Senior Personnel Management Specialist (Prgms) - Eileen S. Menton 4461
(Classification and campensation; non-attorney training courses;
position management; Whitten review, Factor Evaluation System;

Fair Labor Standards Act; performance evaluations; student

programs; Schedule C employees; clearances for classified

material)
Personnel Management Specialist (Programs) - Gloria J. Harbin 4461
Persannel Management Specialist (Programs) - Gary Wagoner 4461

(Employee relations and benefits; labor-management relations;
occupational health; discipline; adverse action; grievances; leave
policy; awards suggestions; personnel security)

Clerk-Typist - Jane Clancy | | 4461
(Appointment certificates; non-attorney training requests; .
clerical support for Persannel Management Specialists - Programs)

Senior Persannel Management Specialist (Oprs.) - Sally S. Ruble 4464

Personnel Clerk - Sandy C. Hagens ‘ 4464

(Personnel actions for Category I districts - see attached ‘

listing)

Personnel Management Specialist - Melinda P. Bell ' 4458

Personnel Clerk - Scarlitt A. Proctor ‘ 4458

Personnel Clerk - Jeanette Campbell 4461

(Personmnel actions for Category II districts - see attached

listing)

Personnel Management Specialist - Mary L. Fox 4458
- Persomnel Clerk - J. Ann Hackley 4458

(Personnel actions for Category III districts - see attached

listing)

Personnel Management Specialist - Henry W. Zecher 4464

Personnel Clerk - Patricia L. (Pat) Holland 4464

(Personnel actions for Category IV districts - see attached

listing) '

Personnel Assistant - Vacant 4461

(Supervision of and technical assistance to the personnel
clerks; basic staffing and classification)
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PERSONNEL SPECIALISTS' DISTRICTS ASSIGNMENTS
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CIVIL DIVISION

Assistant Attorney General Alice Daniel

American Civil Liberties Union, et al. v. Brown, et al, No. 78-
1906 (7th Cir. April 11, 1980) DJ 145-12-2523

STATE SECRETS PRIVILEGE: SEVENTH CIRCUIT
EN BANC REMANDS STATE SECRETS CASE.

A class action was brought by the ACLU and a variety of
organizations and individuals against the Secretary of Defense,
the Attorney General, the Director of the F.B.I. and others
alleging violations of constitutional rights by investigatory
activities in the Chicago area in the troubled late 1960's.

This appeal involves the issue whether the Secretary of the Army
can be compelled to turn over in discovery proceedings certain
Army intelligence manuals for which he formally asserted the
"state secrets" privilege delineated in United States v. Reynolds,
345 U.S. 1 (1953). A divided three judge panel ruled in our _
favor last term and reversed the district court's order to turn
over the documents, relying on Freedom of Information Act cri--
teria to hold that the documents were protected from disclosure.
On the ACLU's application, in which we virtually concurred
because of the panel's erroneous reliance on the FOIA, the court
granted rehearing en banc.

The en banc court, by a 4-2 vote, has remanded the claim of
privilege back to the district court for further proceedings.
The Court noted that its "preliminary in camera examination of
the material causes us to conclude that the existence of state
or military secrets therein is sufficiently dubious that the
formal claim of privilege may not prevail if Judge McMillen
determines that the material is needed by plaintiffs." But the
district court's inquiry "should not end there. Substantial
portions of the material seem so remotely related to plaintiff's
claim as to raise questions whether the Government's interest in
protecting this material should be swept away." The court ruled
that the FOIA criteria were "not germane." The two dissenting
judges would have upheld the government's claim of privilege
outright. :

Attorney: Eloise E. Davies (Civil Division)
FTS 633-3425
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Americans United For Separation of Church and State v. Depart-
ment of Health Education and Welfare, No. 79-1221 (34 Cir.
April 8, 1980) DJ 145-16-1093

STANDING: THIRD CIRCUIT FINDS CITIZEN
STANDING TO RAISE A CLAIM UNDER THE
ESTABLISHMENT CLAUSE

The Third Circuit, in a split decision with three separate
opinions, has just upheld the standing of citizens to challenge
a governmental action under the Establishment Clause of the
First Amendment even though, under the facts of the case, the
plaintiffs would not qualify for taxpayer standing under Flast
v. Cohen. An activist group on behalf of separation of church
and state and several of its members sued to challenge the
transfer of the former Valley Forge Army Hospital to a bible
college without cash payment. Since the transfer was of property
which was acquired and used over many years for governmental
purposes and only later declared surplus, we argued, taxpayers
do not have a direct nexus to the transfer sufficient to meet
the Flast test. In a long opinion, Judge Adams essentially
accepted this argument, but then went on to hold that, never-
theless, every citizen has standing to challenge any act of the
government which violates the Establishment Clause because that
clause "creates in each citizen a 'personal constitutional
right' to a government that does not establish religion." Judge
Rosenn agreed with Judge Adams' analysis but added that plain-
tiffs also have standing because no one is better suited to
bring a challenge to the transfer under the facts of the case.
Judge Wels wrote a strong dissent, arguing that the majority's
theory "does not find support in the United States Reports." He
referred specifically to Schlesinger v. Reservists Committee and
United States v. Richardson. We are now studying the opinions
in consideration of seeking rehearing.

Attorney: Frank A. Rosenfeld (Civil Division)
FTS 633-3969

Brookwood Medical Center v. Harris, No. 79-2476 (5th Cir.
March 28, 1980) DJ 137-19-466

TRADE SECRETS ACT: FIFTH CIRCUIT REAFFIRMS
ITS EARLIER DECISION UPHOLDING HEW'S REGU-
LATION REQUIRING PUBLIC DISCLOSURE OF HOSPITAL
COST REPORTS

This case raises the identical question previously decided
by the Fifth Circuit in St. Mary's Hospital v. Harris, 604 F.2d
407 (1979) in the government's favor =-- i.e., whether an HEW
regulation requiring the public disclosure of hospital cost
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reports filed by Medicare providers violates the Trade Secrets
Act (18 U.S.C. 1905). The Court nonetheless denied our motion
for summary affirmance on the theory that St. Mary's was con-
trolling and scheduled oral argument before a different panel.
Following oral argument, the panel held that it was bound by the
authority of the prior panel's decision directly in point, and
that the hospital's argument to the effect that St. Mary's was
wrongly decided could only be addressed in a petition for re-
hearing en banc. The twenty-eight hospitals who are the plain-
tiffs in Brookwood will now file a petition for rehearing en
banc.

Attorney: Eloise E. Davies (Civil Division)
FTS 633-3425

Jaffee v. United States, No. 79-1543 (3d Cir. April 15, 1980)
DJ 145-15-1110

FERES DOCTRINE: THIRD CIRCUIT GRANTS REHEAR-
ING EN BANC IN SUIT SEEKING MONEY DAMAGES
AGAINST. INDIVIDUALS FOR SERVICE-CONNECTED
INJURIES SUFFERED DURING ATMOSPHERIC NUCLEAR
TESTS

While in the Army in 1953 plaintiff Stanley Jaffee was
present at an atmospheric nuclear test in Nevada. He now has
contracted cancer. He sued his 1953 civilian and military
superiors for money damages, claiming that they deliberately and
unconstitutionally exposed him to excessive levels of radiation.
The district court dismissed the suit, but the Third Circuit, in
an opinion by Judge Gibbons, ruled that intra-military suits are
permissible where the plaintiff's claim is based on the Consti-
tution. Judge Gibbons' opinion rejected the government's view
that the doctrine of Feres v. United States barred such intra-
military tort suits.. The panel also ruled that Jaffee could
maintain his suit under the Constitution despite the compre-
hensive veterans benefits legislation, and that the suit could
be maintained in New Jersey even though the alleged wrong took
place in Nevada and 10 of the 11 defendants reside outside of
New Jersey. The government filed a petition for rehearing and
suggestion of rehearing en banc raising all of these issues, and
the Third Circuit has now agreed to rehear the case en banc.

Our petition for rehearing was filed on April 4, 1980, and the
Third Circuit granted the en banc rehearing on April 11, 1980
without even requesting the plaintiff to file a response to our
petition.

Attorney: John Cordes (Civil Division)
FTS 633-3426 -
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In The Matter Of The Complaint Of The United States Of America,
as owner of the United States Naval Ship PVT. JOSEPH F. MERRELL
v. Sumitomo Marine & Fire Insurance Company, Ltd., et al., No.
78-1824 (9th Cir. April 16, 1980) DJ 61-20164

DISCOVERY SANCTIONS: NINTH CIRCUIT UPHOLDS

SANCTIONS AGAINST GOVERNMENT AND GOVERNMENT

COUNSEL FOR FAILURE TO COMPLY WITH DISCOVERY
ORDERS

These consolidated appeals were taken by the government
from orders of the district court (1) precluding the government
. from proving the damage it sustained as a result of a ship
collision, and (2) imposing a $500 fine personally against the
government's trial counsel. The district court imposed these
sanctions pursuant to F.R.Civ.Pr. 37(b), which authorizes the
imposition of sanctions when a party has failed to comply with
court discovery orders. The court of appeals has just affirmed.

With regard to the preclusion order, the court of appeals
held that the district court has discretion to order sanctions’
under Rule 37, and that its discretion was not abused here. In
-so holding, the court noted that the preclusion order was not
entered until 18 months of delay by the government in providing

a final statement of its damages, and that the government still .

had not done so at that late date. The court rejected our con-
tention, inter alia, that the delay should be excused because
the West Coast Admiralty Office was seriously understaffed, and
that the attorney responsible for preparing the case was simply
overwhelmed by the responsibilities entailed by this and other
major litigation. The court stated that "perhaps harsh measures
will encourage those charged with funding and allocating per-
sonnel among the Justice Department's various offices to take
ameliorating action."

For similar reasons, the court sustained the $500 fine
imposed by the district court upon the government's trial coun-
sel for substantial delays in responding to interrogatories and
in failing to timely request from the district court the neces-
sary extensions of time in which to file its responses.

Attorney: Robert S. Greenspan (Civil Division)
FTS 633-3482
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Von Hoffburg v. Alexander, No. 77-3519 (5th Cir., April 14,
1980) DJ 145-4-3309

EXHAUSTION: FIFTH CIRCUIT AFFIRMS DISTRICT
COURT DISMISSAL OF ACTION FOR FAILURE TO
EXHAUST ADMINISTRATIVE REMEDIES

Von Hoffburg, after marrying a transsexual, was discharged
from the Army because of alleged homosexual tendencies. Just
prior to her discharge, Von Hoffburg instituted this action for
declaratory and injunctive relief, arguing that discharge for
reasons of homosexuality was unconstitutional. She also argued
that the investigation by the Army of her case had included an
unconstitutional search, and she asked for money damages on this
count.

The district court dismissed on the grounds that admini-
strative remedies had not been exhausted. An appeal was taken
on the grounds that exhaustion would have been futile, given
established Army policies regarding the dismissal of homosexuals
from the service; Von Hoffburg also argued that administrative
remedies were inadequate to her claims for money damages.

The Fifth Circuit, after an extended discussion of the
principles of exhaustion and exceptions to that principle,
accepted our argument that: (1) exhaustion would not be futile,
since, in the somewhat unusual circumstances of this case, Von
Hoffburg might not be considered a homosexual within the meaning
of the Army regulations; and (2) even though the Army cannot
award money damages, practical notions of judiciary efficiency
require that court review of her money claim should be withheld
until the military has had occasion to complete its review of
plaintiff's other and related claims.

Since Von Hoffburg had taken administrative appeals to the
Army Board for the Correction of Military Records after the
district court dismissal (while the appeal was pending) on all
but her money claims, the Fifth Circuit, in order that these
money claims would not be lost due to the statute of limitations,
reversed the district court's dismissal regarding the money
claims, and directed the district court to vacate its dismissal
order and hold the claims in abeyance pending administrative
resolution of her remaining claims. The dismissal of the re-
maining claims was affirmed.

Attorney: Alfred Mollin (Civil Division)
FTS 633-4792



336
VOL. 28 MAY 9, 1980 NO. 10

Winpisinger, et al. v. Watson, No. 80-1160 (D.C. Cir. April 10,
1980) DJ 145-1-798

STANDING: D.C. CIRCUIT HOLDS THAT KENNEDY
SUPPORTERS LACK STANDING TO CHALLENGE
PRESIDENT'S ALLEGED ILLEGAL USE OF FEDERAL
FUNDS AND AUTHORITY IN SEEKING RENOMINATION

A group of Kennedy supporters brought this lawsuit claiming
that Carter Administration officials were motivated by improper
"political" considerations in their activities and decisions,
and thereby were subverting the presidential nomination process.
‘The district court dismissed the suit for lack of standing. On
appeal the court of appeals affirmed. The court held that any
connection between the Carter Administration's political activ-
ities and the electoral process was so slight and speculative as
not to warrant afinding of standing to sue. The court added
that "prudential” considerations also barred the lawsuit because
a judgment for plaintiffs necessarily would intrude the judiciary
into virtually every executive branch decision in order to
determine whether the decision stemmed from 1mperm1551ble "po~-
litical" considerations.

The Supreme Court denied certiorari on April 28, 1980.

Attorney: Paul Blankenstein (Civil Division)
FTS 633-3528
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CIVIL RIGHTS DIVISION :
Assistant Attorney General Drew S. Days III

United States v. Nassau County, et al., CA No. 77-C-1881 (E. D.
N.Y.) DJ 170-51-65 :

Safe Streets Act and the Revenue Sharing Act

On April 16, 1980, we filed a complaint against Nassau
County, New York and some of its officials alleging that the
defendants are violating the Safe Streets Act and the Revenue
Sharing Act by pursuing policies and practices that discriminate
against females with respect to employment opportunities within
the Nassau County Correctional Center. Although the court
denied our request that the promotional examinations be enjoined,
it directed the defendants immediately to notify each eligible
female correction officer at the Nassau Correctional Center that
she had the right to take the examination. This case 1is belng
handled by the United States Attorney's Office.

Attorneys: Richard Caro (Assistant U.S. Attorney)
FTS 656-7976
John M. Gadzichowski (Civil Rights Division)
FTS 633-4134 '

School District of the City of Flint v. HEW, CA No. 78-840111
(E.D. Mich.) DJ 169-37-37

Title VI

On April 18, 1980, we joined the lawyer for the Flint,
Mlchlgan Community Schools in advising Judge Stewart Newblatt
that we had settled this case and the outstanding Title VI
referral which HEW sent us on June 13, 1978. Under the terms
of the consent decree, which will be filed during the week of
April 28, 1980, the district shall maintain and implement 18
magnet school programs in elementary schools. The district has
agreed to goals which will effectively integrate these schools
leaving the district with no "white schools" and only a small
handful of 90 + % black schools. We accepted this settlement
due to our judgment that the case against Flint would not justi-
fy systemwide relief and that the amount of desegregation
achieved through the settlement would exceed that which could
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be obtained in Court. In exchange, Flint will receive ESAA
money held in escrow by HEW since September 1978 and September
1979. To receive this money, Flint will have to demonstrate
that during these years it actually paid for projects which
were eligible for ESAA funding. :

Attorney: Michael Sussman (Civil Rights Division)
FTS 633-4755
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James W. Moorman

Ventura County v. Gulf 0il Corp., U.S. ,
No. 79-664 (S.Ct, March 31, 1980) "DJ 9-1-4-1463

Preemption Forecloses Local Zoning on Federal
Land

The Supreme Court summarily affirmed the decision
of the Ninth Circuit Court of Appeals in Ventura County v.
Gulf 0il Corporation. The Ninth Circuit had held that County
zoning ordinances do not apply to the activities of a company
drilling for oil and gas on federal land pursuant to a lease
issued under the Mineral Leasing Act of 1920.

Attorneys: Martin Green, Dirk D. Snel
and Solicitor General's Staff

(Land and Natural Resources
Division) FTS 633-2827/4400

City and County of San Francisco v. United States, F.2d

, No. 78-170T (9th Cir. March 14, 1980) DJ 145-15-1011

National Environmental Policy Act of 1969

The City of San Francisco, a disappointed rival
bidder, had challenged the Navy's award of a lease of Hunters
Point Naval Shipyard to a private ship repair company.

Claims were advanced under NEPA, the Coastal Zone Management
Act, the FOIA, and Army Procurement Regulations. The district
court granted summary judgment to the United States on the
environmental claims, and dismissed all others. The court

of appeals upheld the Navy's decision not to prepare a full-
scale EIS, rejecting the argument that the MNavy was required
to evaluate the envirommental effects of the private operation
of the shipyard as if the facility were totally new, rather
than continuation of a preexisting Navy operation. The

court also rejected a claim that an EIS was required to
discuss alternative use of the shipyard as a deepwater port,
noting that the City failed to suggest this alternative at
-the administrative stage despite its active involvement in

the leasing discussions. Nor was the Navy required to recon-
sider its decision that no EIS was necessary in response

to the City's tardy suggestion, given the total lack of
evidence that deepwater port use was precluded by the lease,
or would be environmentally superior to shipyard use. The
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court of appeals also affirmed the district court's ruling
that the Navy was not required to conform the terms of the
lease awarded to the Coastal Zone Management Plan for San
Francisco Bay. That plan was neither final, nor nearly so,
at the time of leasing and therefore conformity with the

glan was not required. Finally, the court of appeals af-

irmed the district court's ruling dismissing the nonenviron-

mental claims.

Attorneys: Staff of Civil Division, Assistant
United States Attorney Rodney H.
Hamblin (N.D. Calif.), Jacques
B. Gelin and Joshua I. Schwartz
(Land and Natural Resources
Division) FTS 633-2762/2754

Environmental Defense Fund v. Andrus, F.2d , No.
78-T809 (10th Cir. March 3, 1980) DJ 90-T-4-1744

National Environmental Policy Act of 1969

The decision of the district court, holding the
EIS prepared by Interior for the Prototype Oil Shale Develop-

ment Program to have been adequate to cover subsequent actions

by federal officials implementing the program, was quoted
extensively, and was affirmed, by the Tenth Circuit. A main
contention of EDF had been that the technology eventually
approved by the federal government for the development of
the 0il shale reserves in the experimental tracts was not
the technology which was the subject of the original EIS;
the Tenth Circuit held that, with respect to this highly
technical matter, the district court correctly deferred to
the Secretary's conclusion that the original EIS had in fact
considered the environmental impacts of the technology ulti-
mately adopted. Judge Doyle, in a concurring opinion, stated
that Interior had not complied with NEPA, but that he agreed
with the result because 'this nation is in the throes of an
unprecedented energy crunch-* * * [and] it is too late to
stand on ceremony."

Attorney: Martin Green and Robert L.
Klarquist (Land and Natural
Resources Division) FTS
633-2827/2731
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Southeast Alaska Conservation Council v. Bergland,
F.2d , No. 79-4678 (9th Cir. March , 1980
DJ 90-T-4-T812 : :

Federal Land Policy and Management Act of 1976

——

SEACC, an environmental group, sought an expedited
appeal from the district court's denial of a preliminary in-
junction which would have enjoined a lumber company from
harvesting timber in Mud Bay, in Tongass National Forest,
Alaska. The Ninth Circuit earlier denied SEACC's motion for
an injunction pending appeal. 1In a not-to-be-published
opinion on the merits, the Ninth Circuit  agreed with the
United States that the Secretary of the Interior's segrega-
tion order pursuant to Section 204(b) (1) of FLPMA did not
affect logging in Mud Bay and that the Forest Service had
not withdrawn Mud Bay from timber harvesting by adopting the
Tongass Land Management Plan. It remanded the case to the
district court, however, for further factfinding on whether
the Forest Service could, and should, have exercised its
diseretion under its contract with the timber company to
reserve Mud Bay from timber harvesting.

Attorneys: James C. Kilbourne and Dirk D.
Snel (Land and Natural Resources

Division) FTS 633-4426/4400

Topash v. Commissioner of Revenue, N.W.2d ,
ﬁq. 50030 (S.Ct. Minn. March 28, 1980) DJ 90-6-4-6

Indians

The court held that the State lacked jurisdiction
to tax income earned within the boundaries of the Red Lake
Chippewa Reservation by an Indian who was not a member of
the Band and who was an enrolled member of another tribe.
We filed a brief as amicus curiae in support of the Indian.

Attorneys: Judith W. Wegner, Edward J.
Shawaker and David S. Shilton
(Land and Natural Resources
Division) FTS 633-2813/2737
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Cheyanne-Arapaho Tribes of Oklahoma v. State of Oklahoma,
F.2d , No. 78-1570 (10th Cir. March 25, 1980)
DI 90-2-4-5T% .

Indians

The court held that land owned by the United
States in trust for the Tribe and within the boundaries of
the former Cheyenne~Arapaho Tribe, constituted Indian coun-
try within the meaning of 18 U.S.C. 1151. The court also
held that state hunting and fishing laws are not applicable
to Indians in that "Indian country,'" either directly or
indirectly through the application of the Assimilative
Crimes Act, in view of the general federal policy of keeping
Indian hunting and fishing beyond state control.

Attorneys: Edward J. Shawaker and Robert L.
Klarquist (Land and Natural
Resources Division) FTS 633-
275472731

Hedon v. The Secretary of the Interior, F.2d ,
No. 77-3334 (9th Cir. March 19, 1980) DJ G0-1-18-1T27

Mining; Common Varieties Act

The court of appeals, affirming the district court
by memorandum, upheld an IBLA decision denying the validity
of the appellant's mining claim for rhyolite stone under the
Common Varieties Act. The court, reaffirming earlier deci-
sions, held that in order for a claimant to establish that
his claim is special and distinct and thus locatable under
the Act, he must demonstrate (1) that the stone has an in-
trinsically unique quality and (2) that a special value
(reflected by a higher profit) is specifically derived from
that unique feature.

Attorneys: Nancy B. Firestone and Dirk D.
Snel (Land and Natural Resources
Division) FTS 633-2757/4400
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Underwood v. Secretary of the Interior, .2d
No. 77-3578 (9th Cir. March 19, 1980) DJ 90-1- 18 1758

Mining; Common Varieties Act

The court of appeals, affirming the district court
by memorandum, upheld an IBLA decision denying the validity
of the appellant's pumice claims under the Common Varieties
Act. The court upheld the IBLA's finding that the appellants
had not made a valid discovery prior to 1955, that the pumice
deposits were not special and distinct and that the deposits
were not locatable as block pumice. In so deciding, the
court afflrmed the Interior Department's view that 'block

pumice' is a generic category of stone identifiable by some
quality in addition to mere size.

Attorneys: Nancy B. Firestone, Robert W.
Frantz and Dirk D. Snel (Land
and Natural Resources Division)
FTS 633-2757/5261/4400

United States v. 341.31 Acres in Marin County, Calif.
(Lindgren), F.2d , No. /77-2358 (9th Cir. March
17, 1980) DJ 33-5-2295-237

Condemnation

The United States condemmned 337 acres for the Point
Reyes National Seashore Project. An award of $353,850 was .
entered, less $1,800 for the landowner's retention of homesite
rights in two acres for 50 years, as permitted by statute.
The district court and the court of appeals rejected the land-
owner's post trial claims (1) for use and occupancy of the en-
tire property for 30 years, as a claim exceeding $10,000
and, hence, within the Court of Claims' exclusive jurisdiction;
(2) for reimbursement of one-half the cost of erecting a
fence between his property and that of the government, as
having presumably been included in the '"full value" awarded;
and (3) for arbitrary, capr1c10us etc., action by the NPS,
as '"'mot properly raised in this condemnation proceeding" but
which can be asserted against officials in a separate pro-
ceeding.

Attorneys: Glen R. Goodsell and Jacques B.
Gelin (Land and Natural Resources
Division) FTS 633-7491/2762
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Il1linois v. Outboard Marine Corp., Inc.; U.S. v. Outboard
Marine Corp., F.2d , Nos. 79-1341 and 79-1725,
(7th Cir. March Z8, 1980) DJ 90-5-1-1-979

Water pollution suit under federal common law
not dependent on interstate pollution; State can intervene
in Clean Water Act suit

The Seventh Circuit reversed two decisions which
had blocked Illinois' actions against OMC for discharging
PCBs from its Waukegan, Illinois, plant. Illinois first
brought its own suit, which was dependent upon the existence
of a cause of action arising under the federal common law of
nuisance. The district court dismissed, concluding that no
such cause of action existed where the controversy involves
residents of the same state and no allegation of injury to
or from another state. The Seventh Circuit reversed, relying
primarily on language in Illinois v. Milwaukee, 406 U.S. 91
(1972), concluding that 'a federal common law right of action
exists whenever the action involves '"interstate or navigable"
waters, without need to allege or prove that pollution effects.
crossed state lines. Illinois had also been rebuffed in its ‘
effort to intervene in U.S. v. OMC. The Seventh Circuit
found that the Clean Water Act, 33 U.S.C. 1365(b) (1) (B),
gave ''any citizen," including Illinois, an unconditional
right to intervene. The U.S. had supported intervention on
this ground. :

Attorneys: Judith W. Wegner, Robert L.
Klarquist and Martin W. Matzen
(Land and Natural Resources
Division) FTS 633-2731/2850
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Assistant Attorney General Alan A. Parker
SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES
APRIL 16, 1980 - APRIL 29, 1980

Bankruptcy. Mark-up was to have proceeded the week of
April 21, 1980, before the Civil Rights Subcommittee of the
House Judiciary on S. 658, technical amendments to the Bank-
ruptcy Act. However, the Subcommittee has become concerned
that some aspects of the bill are more than technical correc-
‘tions. The Subcommittee plans to reopen hearings on the bill
during the week of April 28, 1980.

Criminal Code Reform. The full House Judiciary Committee
met April 23, to begin consideration of H.R. 6915, the criminal
code reform bill. The Committee heard from each member of the
Subcommittee on Criminal ‘Justice on the bill, outlined markup
procedure, and scheduled markup to begin on April 30, at 9:30
a.m. Chairman Rodino stated that the Committee will consider
the bill section-by-section, giving members the opportunity to
‘raise amendments. '

A All full Committee members were at the meeting, at least
for a brief time, except for Congressmen Brooks, Glickman and

Harris. All Subcommittee members spoke in support of the bill
except for Congressman Conyers. New Subcommittee Member Carr,
who voted to report the bill out of Subcommittee, stated that
he reserved his right to raise amendments to the Subcommittee
product and to vote against the bill at the Committee level.
Sawyer indicated that he will offer an amendment to strike the
provision adopted by the Subcommittee to allow counsel in grand
jury proceedings. Lungren will offer an amendment providing
the government a limited right to appeal a sentence.

In addition to Chairman Rodino, full Committee members
speaking in general support of the bill were Kastenmeier,
McClory and Butler. Holtzman and Volkmer expressed strong
problems with an omnibus approach to criminal code reform.

House Consultation on Refugee Policy. The Attorney General
presented the statutorily required cabinet-level consultation
to the House Judiciary on April 22. A public hearing will be
held on April 30.

Fair Housing. On April 25, the Senate Judiciary Subcom-
mittee on the Constitution was scheduled to markup S. 506, the
Fair Housing Amendments. . It appears that Senator Simpson is
‘ inclined to support the Heflin compromise -- which would
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establish an administrative review mechanism in HUD, with

appeal to an independent commission -- and, therefore, Senator
DeConcini's vote on this issue will not be conclusive. There
are also indications that, since he probably lacks the votes,
Senator DeConcini may be leaning against offering his substitute
(which would eliminate the administrative procedures in favor of
mandatory referral of housing cases to a magistrate) at all.

Floor action in the House on the bill should occur in three
to five weeks.

Court of Appeals for the Federal Circuit. On April 22,
Maurice Rosenberg (Assistant Attorney General, Office for
Improvements in the Administration of Justice) testified before
the House Judiciary Subcommittee on Courts, Civil Liberties, and
the Administration of Justice. The subject of the hearings was
the Department's proposal, H.R. 3806, which would, among other
things, merge the appellate jurisdiction of the Court of Claims
and the Court of Customs and Patent Appeals into a new Court of
Appeals for the Federal Circuit. Reaction to the proposal among
Subcommittee members was mixed.

Department of Justice Authorization. The Senate Judiciary
Committee held hearing on DOJ authorization - Criminal Division
on April 23, 1980. Assistant Attorney General Philip Heymann
and Deputy Assistant Attorney General John C. Keeney testified.
The hearing shifted its focus from DOJ authorization to inquiries
concerning the Division's Public Integrity Section.

On March 16 the House Interstate and Foreign Commerce
Committee conducted a markup of the DOJ Authorization bill,
H.R. 6846, on sequential referral from the Judiciary Committee.
The only action the Committee took on the bill was to strike a
provision which had been added in the full Judiciary Committee
markup prohibiting the expenditure of funds authorized under the
Justice System Improvement Act to implement the Minor Dispute
Resolution Act. The amendment was prompted by a recent letter
notifying the Judiciary Committee of the Department's intention
to use $1 million of LEAA funds to implement the dispute resolu-
tion program. In a related action the Interstate and Foreign
Commerce Committee added a non-germane amendment to the Infant
Formula Safety Act, H.R. 6940, amending the Controlled Substances
Act to penalize those who unlawfully traffic in more than 1,000
pounds of marijuana by imprisonment for up to 15 years. A simi-
lar marijuana penalty provision had previously been added to the
Interstate and Foreign Commerce Committee version of the DEA
Authorization bill, H.R. 6924. However, H.R. 6924 was shelved
when the Committee agreed to the DEA portion of the Judiciary
Committee Authorization bill for the entire Department.
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Mass Transportation Crime Prevention Act. After discus-
sions with the Department of Justice, Senator Hayakawa proposed
S. 1914. The proposed legislation provides for criminal prose-
cution of any individual who willfully damages, destroys or
tampers with any mass transportation system for which Federal
financial assistance has been provided under the Urban Mass
Transportation Act of 1964. Senator Hayakawa was apparently
concerned about vandalism on the Bay Area Transit System. Mark-
up on this amendment to the Urban Mass Transportation Act will
be during the first week in May.

Stanford Daily. House Judiciary Committee began considera-
_ tion of this bill on Thursday, April 17. Amendments were
offered to bring the remedies section into line with the Adminis-
tration's Tort Claims bill and to delete the "all third parties”
section of the bill. '

Legislative Veto. On April 24, the Senate Governmental
Affairs Committee was scheduled to markup S. 1945, the Levin-
Boren legislative review bill. Indications are that the pro-
posal will clear the Committee by a comfortable margin, assuming
that a quorum is present. It is our understanding that Senator
Levin will attempt to attach S. 1945 to the omnibus regulatory
reform bill when that legislation goes to the Senate later this
Session.

As for regulatory reform, the House Judiciary Committee
will begin markup of H.R. 3263 on April 29. Senate Judiciary
consideration of S. 2147 could occur the following week.

Institutions. The Conference Report on H.R. 10, the
Institutions bill, was filed on April 17 in the Senate and on
April 21 in the House. Floor consideration of the report is
tentatively scheduled for April 28 in the House.

On the Senate side, consideration of the Conference Report
began on April 23. It appears that Senators Thurmond, Danforth,
Exon and Boren intend to filibuster, as they did when the bill
first went to the Senate floor. We have called on the White
House to help Senator Bayh break the filibuster. At this writ-
ing the outlook appears dim to secure the needed 60 votes for
cloture and the prospect is the bill will be pulled from the
floor. If this occurs it will be hard to get it brought up
again very soon.

Attorney Fees. On May 1, Alice Daniel, Assistant Attorney
General, Civil Division, will testify before the House Small
Business Subcommittee on SBA and SBIC Authority and General
Small Business Problems. Among the items on the agenda, and the
subject of Ms. Daniel's testimony, is H.R. 6429, the "Small Busi-
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ness Equal Access to Justice Act." The testimony will oppose
H.R. 6429 (which is virtually identical to the Senate-passed

S. 265, which we have strongly opposed) and instead endorse the
Department's bill, which will be introduced later this week by
Chairman Rodino.

IRS Disclosure of Information to Law Enforcement Agencies.
On April 22, 1980, the Senate Appropriations Subcommittee on
Treasury, Postal Service, and General Government held hearings
on amending section 6103 of the Tax Reform Act of 1976, to allow
disclosure of information by the IRS to law enforcement agencies
of non-tax related crimes. As the law stands now the IRS cannot
-disclose information of non-tax crimes, as long as the taxpayer
has reported all income and not avoided taxation. For example,
a drug dealer who declares million dollar income from the sale
of heroin, does not have to worry about Justice finding out
because the IRS is forbidden, under 6103 from revealing this
information. Even if Justice were investigating this drug
dealer the Department could only get the IRS information through
the courts by showing that the IRS has the information and it
shows criminal conduct. Needless-to-say, there is no way for
Justice to know or prove that IRS has the information if they
don't tell us. Senator Nunn is very eager to amend 6103 and
Senator Chiles expresses an interest as well. Senator Nunn said
he would like to have legislation acted on this year, but doubts
that anything will happen if Justice doesn't respond by June.
The Senators were impressed by the testimony of M. Carr Ferguson,
Assistant Attorney General - Tax, Philip B. Heymann, Assistant
Attorney General - Criminal, and Jerome Kurtz, Commissioner of
Internal Revenue, that outlined the procedural changes that are
being made to expedite the flow of information, between IRS and
Justice, that can be disclosed.

Continuing Pay Bill. On April 30, 1980, the Post Office
and Civil Service Subcommittee on Compensation and Employee
Benefits will be holding hearings on H.R. 5995, the continuing
pay bill. Congresswoman Gladys Spellman is very concerned about
the Subcommittee Counsel's interpretation of section 665(a) and
(b) of Title 31, U.S.C. as regards employment when an agency's
funds have run out. The Subcommittee Counsel reasoned that a
strict literal reading of Sec. 665(a) prohibits any officer,
employee, or agency of the Government from legally allowing a
federal employee to come to work for an agency whose funds had
run out at the end of an appropriation year, without passage of
a continuing resolution.

The Department was asked for its opinion concerning 665(a)
and OLC is preparing an opinion.
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LEAA Funding. Members of the House Committee on the
Judiciary led by Chairman Rodino appeared before the House Rules
Committee to make an amendment to the lst Budget Resolution to
increase funding for LEAA. This was defeated by a vote of 10-4.
Unless some other procedural scheme or device is unearthed, the
increase of funds in this area does not appear likely.

Medical Records. The House Ways and Means Health Subcom-
mittee hearing was held on April 17. Deputy Assistant Attorney
General - Criminal Division, Jack Keeney, testified. Administra-
tion support for DOJ suggested amendments have been strengthened
and should improve the chances for their adoption.

Refugee Consultation. The first of the congressional
consultations required by the 1980 Refugee Act will be held on
April 17 before the Senate Judiciary Committee. Secretary of
State Vance will give the opening remarks and then the Committee
will hear from a panel of government witnesses, including Doris
Meissner of the Associate Attorney General's office.

Immigration Policy on Iranians. David Crosland, Acting
Commissioner of INS, testified on April 17 before the House
Subcommittee on Immigration on the status of Administration
policy and process of Iranians in the U.S.

Superfund. Assistant Attorney General James W. Moorman,
Land and Natural Resources Division, appeared at the markup of
the Administration's Superfund bill before the Subcommittee on
Environmental Pollution, on April 15, 1980. Questions revolved
around the ramifications of the strict liability aspect of the
legislation and the joint and several liability elements.

Federal Election Campaign Act. On April 23 the Senate
Committee on Rules and Administration was scheduled to markup
H.R. 6702, a bill to correct defects in the Federal Election
Campaign Act (H.R. 5010), which were noted by the President when
he signed the measure on January 8. H.R. 6702 eliminates a pro-
vision enacted as part of H.R. 5010 which prohibited Executive
Branch employees from making voluntary campaign contributions to
the authorized campaign committee of their "employer or employing
authority." This language could reasonably be interpreted as
prohibiting any government employee from making a voluntary con-
tribution to the President's reelection campaign committee.

Chairman Pell has expressed a willingness to accept the
House solution to the problem created by H.R. 5010, which would
simply exempt the entire Executive Branch from the prohibition
against voluntary contributions to authorized campaign commit-
tees. Senator Hatfield may take a different approach to the
problem by simply inserting the word "immediate" before "employ-
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er or employing authority" and by inserting language in the
committee report which makes it clear that the prohibition
against voluntary contributions applies only to employees under
the direct supervision of the recipient, such as contributions
by the White House staff to the President's reelection commit-
tee.

Regulatory Reform. The Senate Judiciary Committee is
currently considering at the staff level, S. 262 and S. 2147,
the two regulatory reform proposals. Consideration by the
members could occur as early as April 29. One issue which

should arise at that time involves S. 739 (Laxalt) and S. 1472
- (DeConcini), the two venue bills upon which Assistant Attorney
General Moorman of the Land and Natural Resources Division
testified last month. Although we opposed both of those pro-
posals, we have been working closely with Senator DeConcini's
staff to fashion a responsible compromise and they have thus far
been extremely cooperative. It is our understanding that
DeConcini (or Laxalt) intends to attach the venue proposal to
regulatory reform when it comes up in full Committee.

NOMINATIONS:

' On April 21, 1980, the Senate Judiciary Committee con-
cluded hearings on the nominations of Ann Aldrich and George W. .
White, each to be a U. S. District Judge of the Northern
District of Ohio, and John D. Holschuh, to be U. S. District
Judge for the Southern District of Ohio.

The Senate has received the following nominations:

Robert P. Aquilar to be U. S. District Judge for the
Northern District of California (April 3, 1980);

James H. Michael, Jr., to be U. 8. District Judge for the
Western District of Virginia (April 9, 1980);

Ruth B. Ginsberg of New York to be U. S. Circuit Judge for
the District of Columbia Circuit (April 14, 1980);

Jesse S. Williams of Texas to be U. S. Circuit Judge for
the Fifth Circuit (April 14, 1980);

Patrick F. Kelly, to be U. S. District Judge for the
District of Kansas (April 14, 1980);

Walter H. Rice and S. Arthur Spiegel, each to be a U. S.
District Judge for the Southern District of Ohio (April 14,
1980);
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‘ Georgé R. Anderson, Jr., to be U.S. District Judge for the
District of South Carolina (April 18, 1980).
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Federal Rules of Criminal Procedure

Rule l6(a) (1) (A). Discovery and Inspection.
Disclosure of Evidence by
the Government. Information
Subject to Disclosure.
Statements of Defendant.

The Tenth Circuit held that a state probation officer
is a government agent within the meaning of Rule 16(a) (1) (A)'s
requirement of disclosure of statements made by defendant
to a government agent which the government intends to offer
in evidence at trial. :

(aAffirmed.)

United States v. Gary Mitchell, 613 F.2d 779 (10th Cir.
January 3, 1980) '
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Federal Rules of Criminal Procedure

Rule 6(e). The Grand Jury.. RecQrding
and Disclosure of Proceedings

In a decision too lengthy to be summarized here, the
Fifth Circuit determined what constitutes a prima facie
showing of a violation of Rule 6(e) to support a petition
for sanctions where it is alleged that government attorneys
leaked information about grand jury proceedings to the news
media. This was a case of first impression in the Fifth
Circuit. The opinion specially sets forth the factors to be
considered by a court in determining whether a party alleging
a violation of Rule 6(e) based upon news media reports has
established a prima facie case.

(Reversed and remanded.)

In Re Grand Jury Investigation, 610 F.2d 202 (5th Cir.
" January 8, 1980) '
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Federal Rules of Criminal Procedure

Rule 24(¢c). Trial Jurors. Alternate
Jurors. '

Defendant appeals his conviction, contending, inter
alia, that trial judge's replacement of a tardy juror on
the final day of trial constituted a denial of his right
to a jury trial. The trial judge had informed jurors
that court would commence at 10:00 A.M. and that they
should all arrive before that time. When one juror was
still not present at 10:05 the next day, the judge replaced
that juror with an alternate.

The Court first noted that the decision to remove a
juror under Rule 24(c) is committed to the sound discretion
of the trial judge and there is no abuse of that discretion
if the record shows some legitimate basis for his decision.
Since the judge had clearly instructed the jurors of the
time to reconvene, and since the judge did not want to delay
proceedings for fear the trial would carry beyond the end
of the day, the dismissal of the juror in this case involved
no abuse of discretion. The Court also noted that a showing
of prejudice is ordinarily necessary before a conviction
will be overturned on this ground; the failure of defense
counsel to object at the time the replacement occurred
indicated a lack of prejudice.

(Affirmed.)

A United States v. William Peters, No.79-1386 (7th Cir. .
April 1, 1980)

DOJ-1980.05



