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COMMENDATIONS

Assistant United States Attorney JOHN OLIVER BIRCH District of Columbia

has been commended by R.H Barrow General U.S Marine Corps for his

effective representation of the Marine Corps in Cinciarelli United

States

Assistant United States Attorney DIANE GIACALONE Eastern District of

New York has been commended by William Webster Director of the Federal

Bureau of Investigation for her outstanding work in connection with the

prosecution of theft from Interstate Shipment matter

Assistant United States Attorney ALLEN GWYN JR Middle District of

North Carolina has been commended by R.C Pierce Inspector in Charge of

the U.S Postal Service for his outstanding job in the prosecution of the

defendants in the National Executive Planners mail fraud investigation

Assistant United States Attorneys PATRICK HANLEY and ANTHONY NYKTAS
Southern District of Ohio have been commended by Alfred Smith Special

Agent in Charge of the Federal Bureau of Investigation for their successful

prosecution of John Gibson the International SecretaryTreasurer of the

Hotel and Restaurant Employees and Bartenders Union

Assistant United States Attorneys RONALD JENNINGS and ROSLYN MOORE
District of Arizona have been commended by John Hinchcliffe Special

Agent in Charge of the Federal Bureau of Investigation for their successful

prosecution of Curtis Roy Yazzle for Involuntary Manslaughter of Officer

Loren Whitehat of the Navajo Tribal Police Department

Assistant United States Attorneys PATRICIA LEMLEY and DOUGLAS CANNON Middle

District of North Carolina have been commended by R.C Pierce Inspector

in Charge of the U.S Postal Service for their superb job in the prosecution

of defendants in the National Executive Planners mail fraud investigation

Assistant United States Attorney PATRICIA LEMLEY Middle District of North

Carolina has been commended by Drew Days III Assistant Attorney

General of the Civil Rights Division for her successful prosecution of

Robert Allen Carr Gloria Cain and Larry Cain in the case involving the

Church of God and Tru Holiness

Assistant United States Attorney ALAN LEVINE Southern District of New

York has been commended by William Webster Director of the Federal

Bureau of Investigation for his outstanding efforts in the prosecution of

the governments case against Anthony Scotto and others
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Assistant United States Attorney JOHN LYDICK Western District of

Louisiana has been commended by Ransdell Keene United States Attorney
for the Western District of Louisiana for his successful effort in the

investigation of vote fraud allegations and the prosecution of cases arising
therefrom in the Fourth Congressional District of the State of Louisiana

Assistant United States Attorney MARX MALONE and Strike Force Attorney CARL

LO PRESTI District of New Jersey havebeen commended by Neil Welch
Assistant Director in Charge of the Federal Bureau of Investigation for

their outstanding assistance in the successful prosecution of United States

of America Clemente

Assistant United States Attorney MICHELE COLEMAN MAYES Eastern District of

Michigan has been commended by Alan Hoeting District Director of the

Food and Drug Administration for her effort to obtain agreement to

Consent Decree in the Philip Olender and Company injunction case

United States Attorney VIRGINIA DILL MCCARTY and Assistant United States

Attorneys BERNARD PYLITT KENNARD FOSTER CHARLES BLAU GAIL

BARDACH JOHN THAR and BRADLEY WILLIANS Southern District of Indiana
have been commended by William Kerstann Resident Agent in Charge of the

Drug Enforcement Administration for routinely extending themselves above

and beyond what would normally be expected in the performance of their

duties and for their commitment to presentation of the best possible case

at the time of trial

Assistant United States Attorney MIMI METHVIN Western District of Louisi

ana has been commended by Ransdell Keene United States Attorney for the

Western District of Louisiana for her thorough efforts leading to suc
cessful effort in the prosecution of vote fraud through the buying of

votes

Assistant United States Attorney SCOTT MULLER Southern District of New

York has been commended by William Webster Director of the Federal

Bureau of Investigation for his prosecutive efforts and the conviction of

Vincent Marino in the matter of United States Anthony Scotto et al

Assistant United States Attorney ALBERT MURRAY Middle District of Pennsyl

vania has been commended by Rahming Postal Inspector in Charge of

the Philadelphia Division for his successful prosecution in the mail

fraud trial of United States Snisky

Assistant United States Attorney DAVID SMITH Middle District of North

Carolina has been commended by William Williamson Special Agent in

Charge of the United States Secret Service for his diligent and professional

handling of the prosecution of Herbert Hoover Hawkins and Daniel Lee Herring

for passing counterfeit Federal Reserve Notes
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EXECUTIVE OFFICE FOR U.S ATTORNEYS

William Tyson Acting Director

POINTS TO REMEMBER

Speedy Trial Act Implementation

The Deputy Attorney General has confirmed the designation of John

Beal senior attorney in this office as departmental Speedy Trial Act

Coordinator Mr Beals responsibilities include maintaining liaison with
United States Attorneys and other organizations on Speedy Trial Act matters

Soon after the dismissal sanction goes into effect for cases filed
after July there are expected to be many egal and managerial developments
related to the Act You will be kept informed on timely basis of such

developments and their significance In order for that to be done it is

important that you immediately inform Mr Beal of all judicial interpreta
tions of theSpeedy Trial Act

By memo dated June 1980 the Deputy Attorney General apportioned
responsibilities for implementing the Speedy Trial Act among this office
the Criminal Division and the Office of Improvements in the Administration
of Justice copy of that memo is being forwarded to you under separate
cover

Please notify Mr Beal by return telex of the name and telephone number

of the individual in your office with responsibility for implementation of

the Speedy Trial Act Mr Beal may be reached on FTS 633-3276

Executive Office

Necessity For Prompt Notification Of Adverse Decisions

All Assistant U.S Attorneys should be aware that Title II

of the U.S Attorneys Manual requires the prompt reporting of

all adverse district court decisions to the appropriate Division
in Washington D.C In addition the concerned agency must be

immediately notified of any adverse decision The Solicitor
General makes determination as to whether each adverse deci
sion will be appealed and any delay in these notifications

delays the Solicitor Generals decision Since the Governments
appeal rights must be protected in every case until the Solici
tor General acts delay in the initial notifications leads
to the filing of notices of appeal docketing statements etc
which often would not have to be filed if the notification

process were timely started
CiVil Division
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Government Attorneys Are Ljable For Sanctions For Delay

All government attorneys should be aware of the Ninth
Circuits decision in The Matter of the Complaint of the United
States of America as owner of the United States Navy Ship PVT
JOSEPH MERRELL Sumitomo Marine Fire Insurance Company
Ltd eEal 9th Cir Nos 762258 771902 771903 781924
782388 decided April 16 1980 where sanctions were imposed
upon government counsel and the government

These suits in admiralty arose out of collision between
United States Navy ship and vessel owned by private shipping
company Each party to the accident alleged negligence on the

part of the other and sought to recover the damages sustained
as consequence of the collision The insurers of certain

cargo owners whose goods had been damaged as result of the

collision also sought reimbursement for amounts paid in indem
nification to the cargo owners

The cargo insurers and the private shipowner served in
terrogatories upon the government in May and July 1975 respec
tively Government counsel failed to furnish response to

these interrogatories despite repeated requests to do so
After six months had elapsed the trial court ordered the gov
ernment to furnish its anwers by specified date or face
dismissal of its suit Governmenb counsel failed to meet that

deadline but instead moved for an extension of time in which to

answer The motion however was not filed until approximately
three weeks after the courts deadline to answer the interrog
atones had lapsed Because of counsels failure to comply with
the courts orders by failing to file the governments an
swers when ordered to do so and by failing to timely seek an

extension of time -- the district court imposed personal fine

of $500 upon government counsel

Thereafter in accordance with admiralty practice the

private plaintiffs in the suit sought to obtain from the gov
ernment statement of the damages it proposed to prove at

trial After sixmonth delay and further extensions of time

granted by the court to government counsel the district court
as it had done before specified date upon which the govern
ment was required to furnish the necessary data However on
the date specified by the court the government submitted only
an estimate of its damages and asserted that the figures were
still subject to either upward or downward revision The dis
trict court found the delay to be no longer tolerable and

precluded the government from proving its damages which ex
ceeded $1000000
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These appeals were then taken by the government challenging
both the propriety of the.fine and the preclusion order The
court of appeals sustained the sanctions The court held that
the district court possessed the discretion to ensure compliance
with its orders by imposing sanctions and that no abuse of
discretion had been committed here In so holding the court
observed thatthe conducto government counsel could not be
condoned onthe ground thathis delays andprodedurÆl infrac
tions were more the result of serious understaffing than of bad
faith The court stated that the purpose of the fine is to

deter government counsel from further disobedience of court
orders

This decision should alert attorneys to the governments
vulnerability to sanctions for their failures to observe the
orders of the court If it is impossible to comply with the
courts orders by the date specified therein it is essential
that attorneys seek the additional time they require in timely
fashion It should also be noted that the Comptroller General
has determined that government funds may not be utilized to

reimburse counsel for fine when as here the sanction was in

large part due to counsels fault and negligence in failing to

properly seek extensions of time in which to comply with the
courts orders

Civil Division

Policy Regarding Consent to Trial of Land Condemnation
Cases by United States Magistrates

The Lands Division has issued memorandum dated June 1980 to all

United States Attorneys announcing the Department of Justice policy favor
ing consent to trial of land condemnation cases by United States magis
trates in appropriate circumstances and as defined in 28 C.F.R 50.11
The policy furthers the goals of the Federal Magistrates Act of 1979 P.L
9682 amending 28 U.S.C 636 Jurisdiction powers and temporary assign
ment of United States Magistrates

All United States Attorneys Office attorneys are encouraged to seek
the consent of parties to trials either by magistrate or by jury
presided over by magistrate in appropriate cases and to ensure that

parties in cases filed before October 10 1979 are notified of their right
to consent to the magistrees exercise of litigation jurisdiction as

provided by 28 U.S.C 636c2 for cases filed after that date This
policy supersedes the previous Lands Division policy which had limited
consent to cases of less than $100000 claimed compensation and involving
no policy questions nor novel legal questions
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In recent decision the Supreme Court upheld the delegation of

authority to United States Magistrates under 28 U.S.C 636 and found it

consistent with Article III United States Constitution United States

Raddatz No 798 June 23 1980

The Lands Division policy statement will be printed in the U.S
Attorneys Manual 53.914 Guidelines and will be discussed in USAM

53.514 DIvision Programs to Expedite Handling of Condemnation Cases

Questions should be referred to Mr Gerald Levin Chief Land Acquisi
tion Section Lands Division FTS 6334476

Executive Office



465

VOL 28 JULY 1980 NO 14

CIVIL DIVISION
Assistant Attorney General Alice Daniel

Consumer Product Safety Conunission et al GTE Sylvania Inc
et al No 79521 Ct June 1-9801 DJ 1450617

FOIA SUPREME COURT HOLDS THAT PROCEDURAL
SAFEGUARDSOF THE CONSUMER PRODUCT SAFET
ACT APPLY TO FREEDOM OF INFORMATION ACT
REQUESTS

The Supreme Court resolving conflict between the Second
and Third Circuits has determined that the procedural safe
guards set forth in Section 6b of the Consumer Product
Safety Act must be applied when the Consumer Product Safety
Commission responds to FOIA requests and not merely when the
Commission affirmatively discloses information as the Cornmis
sion had contended Thus whenever the Commission discloses
information and identifies product in such way as to permit
the public to ascertain readily the manufacturers identity
the Commission must give the manufacturer at least 30 days
notice and reasonable opportunity to submit comments regarding
the information take reasonable steps to assure that such
information is accurate and that disclosure is fair in the
circumstances and reasonably related to effectuating the pur
poses of the Act and publish retraction if it subse
quently finds that it has made public disclosure of inaccurate
or misleading information that adversely reflects on manu
facturers products or practices

Attorneys Mark Mutterperl Civil Division
FTS 6333424
John Cordes Civil Division
FTS 6333426

LaSalle Extension University et al FTC No 79-1720 D.C
Cir June 1980 DJ 14511992

FOIA D.C CIRCUIT AFFIRMS DENIAL OF ATTORNEYS
FEES IN FOIA CASE WHERE THERE WAS ADMITTED COM
MERCIAL INCENTIVE AND THE CIRCUIT COURT FOUND
AS MATTER OF LAW THAT THE GOVERNMENT HAD
REASONABLE BASIS FOR INITIALLY CLAIMING EXEMP
TIONS EVEN THOUGH THE DISTRICT COURT MADE NO
EXPLICIT RULING ON THE ISSUE

Plaintiffs two proprietary schools filed FOIA request
for the names and addresses of present and former students and
school representatives who had been contacted by FTC but who
had not responded to assist the schools in opposing proposed
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FTC rule FTC initially claimed disclosure would constitute an

unwarranted invasion of personal prIvacy nterfere with
enforcement proceØdingsand reveal confidential sources
Shortly before argument on summary judgment motions the Justice
Department determined not to def end At FTCs request an
order was entered requiring disclosure

Plaintiff seeking more than $20000 in fees conceded
they had substantial commercial incentive for pursuing the
case but argued the government had been obdurate in its initial
refusal to disclose and lacked reasonable basis in law The
district courts order recited the four primary factors in

deciding whether to award fees in FOIA case but made no

explicit determination on reasonableness We argued that the
district court implicitly rejected plaintiffs claim on this
issue and the court of appeals agreed it held as matter of

law that the Government had reasonable legal basis for its
of privacy exemption claims Thus it declined to

remand but noted that the district court should ordinarily
make explicit findings

Attorney Al Daniel Jr Civil Divisioni
FTS 6332786

Leseur United States No 782686 5th Cir May 30 1980
DJ 15717231

FEDERAL TORT CLAIMS ACT FIFTh CIRCUIT HOLDS
THAT GOVERNMENT SAFETf MINUAL DOES NOT ESTAB
LISH DUTY OF CARE TOWARD PURCHASER OF GOVERN
MENT PROPERTY

Plaintiff in this Federal Tort Claims Act suit was injured
when crane struck high-voltage electrical wire during the

loading of scrap metal in Corps of Engineers storage yard
The crane was owned and operated by plaintiffs employer who
had purchased the scrap and was taking delivery under the

standard bid-and-award contract The Fifth Circuit on plain
tiffs appeal rejected his argument that the Corps safety
manual imposed duty of care on the government The Court
held that the manual was not applicable under the sale contract
Even if the manual had been applicable the Court held that it

was clear from independent contractor cases that the safety
regulations would not have created duty of care on the part
of the government

Attorney Jan Pack civil Division
FTS 6333953
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Page Bolger No 781792 I4th Cir June 11 19801 DJ 35-

79121

TITLE VII FOURTH CIRCUIT GRNTS REHEARING
EN BANC TO CONSIDER APPROPRIATE REMEDY IN

TITLE VII CASE WHERE POSTAL SERVICE VIOITED
ITS AFFIRNATIVE ACTION PLAN

divided panel of the Fourth Circuit entered judgment for
the plaintiff in this Title VII promotion discrimination case
Although there was no finding that plaintiff was the most
qualified applicant for the challenged promotions the court
nevertheless awarded plaintiff front and back pay on the grounds
that since the Postal Service had not complied with its affirm
ative action guidelines by not having woman or minority on
the promotion panels the process had been tainted We peti
tioned for rehearing en banc arguing that the panels decision
is erroneous in two respeºts First it confuses defect in

the decisionmaking process with discrimination in the ultimate
deôision not to promote Second it provides monetary relief
to an individual who might not have suffered an economic injury
In addition the panels decision might deter employers from
devising meaningful affirmative action plans by providing
severe sanction for noncompliance even where noncompliance
does not result in any discrimination On June 11 1980 the

Court granted our petition

Attorney Marleigh Dover Lang Civil Divisionl
FTS 6333359

Patterson National Transportation Safety Board No 79-1426
10th Cir May 27 1980 DJ 14518656

EVIDENCE TENTH CIRCUIT UPHOLDS FAAS
WARRANTLESS SEARCH OF AIRCRAFT AT PRIVATE
AIRPORT

pilot was observed to make faulty landing at public
airport which curled the tips of the planes propellor blades
to cut the blades off evenly with hacksaw and to take off
with the plane in this configuration FAA inspectors later
located the unattended plane at private airport searched it
and took pictures of the damaged propellors After hearing
at which the pictures and testimony of the inspectors were
introduced in evidence the NTSB suspended the pilots airman
and mechanic licenses for 90 days On appeal the Tenth
Circuit ruled that the AU did not err in denying motion to

quash the evidence on the basis of Marshall Barlows Inc
436 U.S 307 because the warrantless search caine within the
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open fields exception The court did not consider our con
tention that warrant was not required by Barlows because the
aviation industry is pervasively regulated

Attorney Eloise Davies CCivil Division
FTS 6333425

Psychiatric Institute of Washington D.C Inc Group
Hospitalization et al No 781645 D.C Cir May 3ü 19801
DJ 145161366

POIA D.C CIRCUIT FOLLOWS OTHER CIRCUITS
IN UPHOLDING HEW REGULATION REQUIRING DIS
CLOSURE OF HOSPITAL COST REPORTS

In per curiam decision reversing an adverse district
court decision the District of Columbia Circuit has followed
the Second Fourth Fifth and Sixth Circuits in upholding the

Secretary of HEWs regulation requiring public disclosure of
Medicare providers cost reports against allegations that the

regulation violates the Trade Secrets Act This decision
brings all the Circuits that have considered the matter in

agreement however there is one outstanding adverse interlocu
tory district court decision in the Seventh Circuit

Attorney Eloise Davies Civil Division
FTS 6333425

Weisberg CIA No 791729 D.C Cir May 30 1980 DJ 145
1623

FOIA D.C CIRCUIT AFFIRMS DISTRICT COURT
RULING THAT THE CIA PROPERLY REFERRED
REQUEST FOR CLASSIFIED FBI RECORDS IN ITS

FILES TO THE CLASSIFYING AGENCY FOR FURTHER
PROCESSING UNDER THE FREEDOM OF INFORMATION
ACT

The D.C Circuit has issued an unpublished order affirming
the District Courts grant of summary judgment for the Govern
ment in suit under the Freedom of Information Act The Court
of Appeals order was based on the district courts opinion
which held that the CIA properly referred to the FBI documents
that had been classified by the Bureau and located by the CIA
in the latters files during search for records requested by
appellant We had argued that because documents classified by

one agency can be declassified only by that agency they should
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be considered the agency records of the classifying agency
for purposes of processing request for them under FOIA

Attorneys Melissa Clark Civil Divisioni
FTS 6333395
Leonard Schaitman Civil Djvision
FTS 6333321

WeIsberg United States Department of Justice No 78-1641
D.C Cir June 1980 DJ 145122590

FOIA DISTRICT COURT FOIA INJUNCTION
REQUIRING GOVERNMENT TO REPRODUCE PHOTO
GRAPHS COPYRIGHTED BY THIRD PARTY IS

VACATED BY D.C CIRCUIT WITH DIRECTIONS
TO JOIN THE THIRD PARTY AS AN INDISPEN
SABLE PARTY

Plaintiff brought this FOIA action seeking copies of

photographs in the possession of the FBI as to which TIME Inc
held the copyright The district court ruled that the photo
graphs were agency records under the FOIA and were not subject
to Exemptions or It ordered the government to make copies
for plaintiff The government appealed arguing that plaintiff
should obtain copies from the copyright holder The court of

appeals ruled that copyrighted materials may constitute

agency records subject to the FOIA and did not reach the

governments Exemption and claims Istatutory exemption and
commercial exemption Instead it vacated the district courts
injunction and remanded with the instruction that the district

court seek joinder of the copyright holder TIME Inc as an

indispensable party under F.R Civ 19 Consistent with
this disposition the court of appeals intimated no view with

respect to the proper relationship between FOIA and the

copyright laws

Attorney Michael Kinunel Civil Division
FTS 6333418
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LAND AND NATURAL RESOURCES DiVISION
Assistant Attorney General James Moorrnan

Ancirus Utah _____ U.S _____ No 78-1522 S.Ct May 19
1980 DJ 90-11 8-1055

Taylor Grazing Act Secretary of the Interiors
discretion to classify land

The Supreme Court held 5-4 that public 1ands
withdrawn from all forms of private appropriation and
placed within grazing district may not be selected by
state in lieu of lost school-grant lands without first

being classified as available for that purpose by the

Secretary of the Interior pursuant to his discretionary
authority under the Taylor Grazing Act and in the exercise
of such discretion the Secretarymay decline to classify
as ppen to selection lands which are grossly disparate
in value e.g oil shale lands to the lost school lands

Attorneys SolicitorGenerals Staff
Dirk Snel Carl Strass
Raymond Zagone Land and

Natural Resburces Division
FTS 633-4400/2748/5244

Andrus Glover Construction Co _____ U.S _____ No
79-48 S.Ct May 27 1980 DJ 90-1-4-1648

Buy Indian Act does not apply to road contract

The Court unanimously ruled that the Buy Indian
Act which permits the Secretary ofthe Interior to purchase
the products of Indian industry in open market
does not authorize the Department of the Interiors Bureau
of Indian Affairs to enter into road construction contracts
with Indian-owned companies without first advertising for

bids pursuant to Title III of the Federal Property and
Administrative Services Act of 1949

Attorneys Larry Boggs and Robert

Klarquist Land and Natural
Resources Division 633-2956/
2731
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Harrison Regional Administrator EPA PPG Industries

_____ U.S _____ No 781918 S.Ct May 18 1980
DJ 905-17-595

Clean Air Act Judicial review of EPAs action
in court of appeals

The Supreme Court held 7-2 that the Clean Air
Act was intended by Congress to confer exclusive jurisdic
tion on the courts of appeals of enumerated EPA actions
and any other final action by EPA even though dissimilar

to those enumerated or informal in the sense that notice
and hearing are absent Thus here EPAs decision based
on correspondence-that certain equipment of PPG at

power generating facility was subject to EPAs new source
performance standards regarding air pollution- -was reviewable

exclusively by the court of appeals not the district

court

Attorneys Maryann Walsh Jacques Gelin
and Solicitor Generals Staff

Land and Natural Resources
Division FTS 6332850/2762

PUD of Franklin County Big Bend Electric Cooperative

_____ F.2d _____ No 77-3904 9th Cir May 12 1980
DJ 90134835

State condemnation of federally-financed facility
barred

The court of appeals affirmed the district
courts grant of summary judgment in favor of Big Bend and

the United States PUD had sought to condemn some of Big
Bends assets under Washington state law The Rural Elec
trification Administration which finances Big Bend refused
to agree to the condemnation The court of appeals deferred

to REAs determination and accordingly ruled that PUD could
not exercise its state-law condemnation powers

Attorneys Assistant United States Attorney
Robert Sweeny E.D Wa
Kathryn Oberly and Jacques
Gelin Land and Natural Resources
Division FTS 6332756/2762
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State of California Smithsonian Institution _____ F.2d

_____ Nos 781680 et al 9th Cir May 15 1980
DJ 90-1-41669

Antiquities Act not violated when Secretary of

the Interior permitted Smithsonian to remove meteorite
from federal land

Affirming the district court the court of appeals
held that the Secretary of the Interior did not violate
the Antiquities Act by issuing the Smithsonian Institution

permit to remove meteorite discovered on federal lands

without first notifying other museums and similar institu
tions thus giving them the opportunity to submit competing
applications The court further held that the Antiquities
Act confers broad discretion upon the Secretary to issue

permits for the removal of scientific objects subject
only to the requirement that the permits be issued to

reputable scientific or educational institutions Judge
Kennedy dissented

Attorneys Robert Frantz and Robert
Klarquist Land and Natural

Resources Division FTS 633-
5261 /2731

Mountain Brook Homeowners Association Adams _____ F.2d

_____ No 791543 4th Cir May 16 1980 DJ 90-1-4-2029

National Environmental Policy Act of 1969 does
not create private cause of action nor can private litigants
enforce EIS recitals

The homeowner plaintiffs claimed that waste rock
and debris resulting from highway project an open cut
through Beaucatcher Mountain in Asheville N.C was not

being disposed of in accordance with descriptions contained
in the ElS for the project They sought to enjoin the

highway project pending compliance with the EIS The
district court rejected their claims and the Fourth Circuit
in an unpublished curiam opinion affirmed on the opinion
of the district judge The court of appeals agreed with the

district court that no private cause of action was created
under NEPA which would permit the homeowners to challenge
the method of waste disposal The court of appeals also
affirmed the district courts determination that new ElS

was not required for the waste disposal aspect of the highway
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project and that basis for preliminary injunction was not

present under the circumstances of this case

Attorneys Thomas Pacheco and Dirk
Snel Land and Natural Resources
Division FTS 633-2767/4400

Randolph Civic Association Washington Metropolitan Area
Transit Authority _____ F.2d _____ No 79-1625 D.C Cir
Nay 12 1980 DJ 90-14-1896

National Environmental Policy Act of 1969 EIS

ruled adequate

Six citizen associations challenged the adequacy
of an ETS prepared by DOT on proposed bus garage to be

built near White Flint Mall in Montgomery County Md They
alleged that the EIS did not adequately address alternatives
to the chosen site or future impacts The district court
denied plaintiffs motion for preliminary injunction and

granted summary judgment for WMATA and DOT 469 F.Supp 968
D.C 1979 The District of Columbia Circuit affirmed

without opinion

Attorneys Judith Wegner Gail Osherenko
and Jacques Gelin Land and
Natural Resources Division
FTS 633-4579/2762

Stubbs United States _____ F.2d _____ No 77-2054
10th Cir May 1980 DJ 901-5-1593

Quiet Title Act

Plaintiff brough quiet title action
regarding certain Forest Service property pursuant to 28
U.S.C 24O9a In the a1ternaive he sought partition under
28 U.S.C 2409 Plaintiffs claim to title arose from cer
tain alleged defects -in deeds executed in the 1920s in
the United States chain of title In quiet title action
the district court ruled that plaintiffs Quiet Title Act
claims were barred by the Acts 12-year limitation and

that his partition action could not be maintained because
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his right to partition could only flow from favorable
decision in the quiet title action The Tenth Circuit

affirmed holding that since the plaintIff had held road
use and other permits over the Forest Service property
since 1953 and admitted in his brief and elsewhere that

he knew of the claim of the United States since at least
1955 his action had accrued within the meaning of the

statute more than 12 years prior to its filing in 1976

Attorneys Robert Frantz and Dirk
Snel Land and Natural Resources
Division FTS 633-5261 /4400

OCallaghan Morton _____ F.2d _____ No 78-2588 9th Cir
May 1980 DJ 90-1-181018

Mining Common varieties no discovery before
Acts effective date

By memorandum not for publication the Ninth
Circuit affirmed summary judgment sustaining the Secretary
of the Interiors determination that OCallaghans three
mineral claims were null and void Two claims involving
montmorillite clay common variety mineral were located
on November 14 1958 after the effective date of the 1955

Act As to the third claim located prior to the 1955 Act
the court of appeals agreed that there was substantial evi
dence showing no valuable discovery before the Acts July 23
1955 date

Attorneys Robert Frantz and Carl Strass

Land and Natural Resources
Division FTS 633-5261/5244

Rincon Band of Mission Indians Harris Secretary of the HEW

____ F2d _____ No 79-4256 9th Cir May 13 1980 DJ
90-2 4300

Indians Snyder Act

The court of appeals affirming the district
courts granting of summary judgment for the plaintiff
class of California Indians held that the Indian Health
Service IHS breached its statutory responsibilities
to the California Indians The court held that under
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the Snyder Act an agency administering Indian welfare funds
must develop criteria that are rationally aimed at an equi
table division of its funds

Attorneys Nancy Firestone and Robert

Klarquist Land and Natural
Resources Division FTS 633-2757/
2731

Amoco Production Co United States _____ F.2d ____ No
78-1147 10th Cir April 21 1980 DJ 90-1-5-1503

Quiet Title Acts statute of limitations

Reversing the district court the court of appeals
remanded for further proceedings.a judgment quieting title
to land in which the United States claimed an interest
to the plaintiffs The United States claimed in the district
court that the action was barred by the 12-year statute of
limitations under the Quiet Title Act 28 U.S.C 2409a
The United States contended that the question of whether

party knew or should have known of claim of the United
States should be based on the applicable state law not upon

uniform federal standard The district court applying
what it considered to be federal standard determined the

plaintiffs did not have notice of the United States claim
On appeal the Tenth Circuit held that because Section 24O9a
limits the sovereign immunity of the United States it must
be interpreted according to federal law but that federal
courts should look to the applicable state law of real estate
to determine whether party has had notice of the United
Statest claim The court of appeals concluded however that

under the applicable Utah law the plaintiffs did not have
constructive notice of the United States interest Having
determined that the action was not barred by the applicable
statute of limitations the court remanded the case to the

district court for further proceedings In addition the

court of appeals held that the district court had improperly
excluded evidence demonstrating the United States interest
in the prior proceeding and that such evidence must be con
sidered on remand

Attorneys Nancy Firestone Maryann
Walsh and Jacques Gelin

Land and Natural Resources
Division FTS 633-2757/2850/2762
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Lange Brinegar _____ F.2d _____ No 77-2223 9th Cir
April 28 1980 DJ 90-1-4-766

National Environmental Policy Act of 1969 EIS

not improperly segmented

Affirming the district court the court of appeals
in not for publication opinion held that the scope of

an EIS was properly limited to consideration of the Yakima
Prosser segment of 1-82 The court held that the FHWA and

the state were not required to prepare comprehensive EIS

dealing with the entire length of the projected highway
because the YakimaProsser segment ran between logical
termini giving that portion an independent utility of

its own The court also held that the EIS adequately
considered the impacts of secondary developments and other
relevant environmental considerations

Attorneys Frances Green formerly Assistant
to the Associate Attorney General
and Peter Steenland Jr Land
and Natural Resources Division
FTS 633-2748



479

SXL 28 JULY 1980 NO 14

OFFICE OF LEGISI2TIVE AFFAfl
Assistant Attorney General Alan Parker

SEEECED OJNGRESSICAL AND LEGISlATIVE ACTIVITIES

JUNE II 1980 JUNE 24 1980

Japanese Irten t4qbrld War II House action is inninent an

legislation establishing Wartin I1ccation Ccniss ion to study the mass

relocation and interniit of 120000 Anerican native born citizens and

resident aliens during rldWar II On June the House Judiciary Sub
cxmnittee on Administrative law and Gvernnrital Ilations approved

proposal H.R 5499 nearly identical to legislation 1674 that has

already passed the Senate

diatiori Eosiire On June 10 1980 William Sdaffer Special

Litigation Counsel Civil Division testified before the Subcmnittee on

Health and Scientific Isearcth cxncerning 1865 the 1diation Eosure
Conpensation Act of 1979 The legislation cxncerns oDlrpensatng tbose who

were exposed to radioactive fallout Mr Sthaffer also diaired an

Administration Task Fbrce ooncerning the matter

Mr Scthaffer expressed the ooncern of the Administration that the

legislation was im.idi too broad in that it failed to accurately ooitpensate

only those cancer victine whidi were affected by radioactive fallout He

stressed that since the bill granted anpensation to any individual within

defined geographical area and who deironstrated they were afflicted with

one of several forirs of cancer there was basic unfairness to the

thusands of individuals wbo were aff.icted by cancer but were not within

the defined geographical area Mr Sthaffer stressed the difficulty in

separating those who have cancer .ELOLLL natural causes from those who received

it fran the fallout

Petroleum IvIrketing On June 11 1980 Inäld F1emer Duty
Assistant Attorney General Antitrust testified before the Subconmittee on

Energy and Power in the House ooncexning H.R 6722 The bill would require

the divorcenent of suppliers of petroleum fusls fzw retail marketing The

Lpartnent has serious reservations cencerning the legislation

Criminal Procedure Anendrtnts The House Judiciary Subcxxrunittee on

Criminal Justice held hearing on the SuprenE Court Criminal Procedure

Anenclnents on June and to staff misunderstanding the Departnent

of Justice was not afforded an opportunity to testify hcwever written

oorrttents have been prepared and forwarded

Handgun Cbnttol The House Judiciary Subcxmniittee on Crine postponed

the hearings on firearm enforceTrent efforts by ATF until later date
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Stanford Daily The Senate Judiciary Corrrnittee held full cxirrnittee

rrark-up on this legislation on June 17 with nost rrember3 in attendance

The issue of covering all third parties under the provisions of the bill was

resolved by the adoption of an anondnent directing the Attorney General to

issue guidelines on the use of seardi warrants in the case of innocent third

parties with special care to be given to the use of seardi warrant against

record holders who have confidential files This conpromise had the approval

of the Attorney General Other airendnents by Senator Sinpson in the area of

National Security material were to be polled out within 48 hours

Idica1 Records Privacy House Cairce Subcxirrnittee on Health Inter
state and Foreign Caimerce cipleted mark-up of madical records privacy

legislation on June 18 Sane anendrients were adopted to the bill whidi would

require extensive patient notice upon entering any riedical facility Several

other arrendrients were narrcwly defeated whidi would have required notice to

patients after records had been reviewed for audit health and safety public

health or researth purposes at present the bill does not require notice

in those situations and one whidi would have required an ex parte court

order for Secret Service or foreign counterintelligence access Also defeaied

was an airendnent to allai for audit access only to those files of patients
whose nedical care was paid for in wlole or in part by federal funds

Ci.istar Coiirt Mark-up before the full House Judiciary Catirnittee is

sdieduled for June 25 1980 The bill reported out of the Subcarritittee on

Monopolies and Cbnttercial Law was generally consistent with the Dapartnent

position with one eption The Sthanittee adopted an anendnEnt whith

would provide that no nore than five judges of the new Court of International

Trade may belong to the sane political party Since the Court is court

created under Article III of the Constitution the Departnent has serious

thjections to the anendnent

Litigating Authority H.R 7394 whidi deals with increasing veterans

educational benefits and other related matters was reported out of the

Veterans Affairs Ccxrmittee with the litigating authority for the Veterans

Administration deleted Representative Danielson supported our position

that removal of litigating authority from the Dapartuent was unwise The

staff of the Veterans Affairs Committee has requested letter detailing our

view of the problem and our cxirurninications with the Veterans Administration

INS Efficiency Bill On June 17 the Senate Judiciary Coninittee voted

out 1763 its INS efficiency bill It adopted only one alrendnEnt to the

bill in markup Senator Sinpsons anendrrent to limit to 60000 the nurrber

of visas to be made available to clear up backlogs for relatives of permanent

residents The Senate version of the efficiency bill differs from that of

the House in including the nonirnrnigrant visa waiver bill whidi is being

pushed by the Departirent of State The House should have its bill on the

floor soon
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Haitian Refugees On June 17 Acting Ccxnmissioner David Crosland
testified before the House Subconinittee on Imigration on the Haitian

refugee situation He responded to questioning whicth focused on whether
Haitians are being treated differently fran Cubans Governrrent and public
withesses both foUaed an enotional appearance by Catgressnen thisolin who
in an hour statenent charged the governnent with serious discrimination in

treating Haitians Nevertheless the Cczmittee reception of Crosland was

fairly lcw-keyed

Criminal Code Reform The House Judiciary Cainittee is continuing
markup sessions Congressman Sensenbrenner continued to object tO the waiver
of reading the bill but the Cceimittee is making fair progress and is

presently considering sentencing provisions

Anendnents to Section 6103 of the Internal Revenl.E Code The Senate

Finance Subcrixrinittee on the I1 Senator Baucus held hearing on June 20
1980 on Senator Nunn anendnents to section 6103 disclosure provisions
contained in the Tax Reform Bill of 1976 Irvin Nathan DG Criminal and

Carr Ferquson AAc Tax testified Ecr and Carwn ssIoner Kurtz for the

Lobbying The Senate Governirental Affairs Cotrinittee began markup on

2160 Senator Chiles lobbying bill Only few of Senator Mathias 35

airendrrents were considered before .adjournnent The anendnent to eliminate

grass roots lcbbying reporting provisions was approved 9-5

H.R 5063 Fbr the Relief of JanEs Thornwell Truncated hearings
on H.R 5063 were held by the House SubcOrfrnittee on Administrative Law and

Gcvexrinental Relations on June 18 1980 Due to an unexpected sinniltaneous

Ireeting of the full Judiciary Caranittee only Representative Ron Lllurr5

testified with respect to the bill Testhrony by John Farley and John Euler

Ibrt Brandi Civil Division LXXI was postponed thou their written

statirents will appear in the hearing record Indications fran the cxzrrnittee

are that further hearings will be held shortly

Soft Drink Bottlers On June 16 1980 the House Judiciary Subaxnmittee

on rbnopolies and Carrirercial Law by voice vote favorably reported
3567 the Soft Drink Inteibrand Competition Act to the full Cczrmittee At

the markup before the full Judiciary CcmEnittee on June 17 Congressman
Butler offered an axrendnent in the nature of substitute which was favorably

reported by vote of 27 to Congresrnen Drinan E%ards and Conyers

voted against the bill

Section of the new version of the bill is essentially identical to the

previous version except that the rase in the relevant market or markets
has been added at the end of line 13 to the substantial and effective

caripetition standard Thus exclusive territorial restrictions in the soft

drink industry would be lawful under the bill provided that the tradenarked

soft drink product is in substantial and effective cxiiipetition with other

products of the sane general class in the relevant market or markets This

addition will probably only further confuse the standard
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Section of the previous version which eliminated damage liability
for any unlawful territorial restraints unless the defendants cxntinued to

use such arrangenents after final adjudication of illegality was deleted

by the Butler anendnnt Section of the version provides that nothing
in the bill shall be construad to legalize enforcenent of territorial

restrictions by neans of price fixLng horizontal division or markets or

group boycotts

Section of the bill nc provides that with respect to any goverrntent
action pending on the date of enactnent of the Act private plaintiff or

state nay not rely on the prior goverrurent action for purposes of suspending
the statute of limitations pursuant to section of the Clayton Act 15 U.S.C
16i

Congressman Edards has offered to lead fight to oppose veto

override if veto does materialize

Fair Housing House consideration of 5200 was cozpleted on June

12 The crucial vote on the Synar xmpromise cane on June 11 when the

conpromise carried by the narrcMest of margins 205204 Pnother effort to

kill the bill carte on June 12 when notion to reconinit to Ccrmiittee failed

196-209 The bill then passed the House by an overwhelming margin 310-95

On the Senate side the Judiciary Suxxjimiittee on the Constitution pdled
out 506 on June 16 Espite the fact that nunber of 1p11ican-1nitiated
airendrrents were adopted by the Sthccminittee all the lepublicans voted

against reporting the bill to the full Committee the final vote in Sub
coirinittee was 4-3 The bill is on the agenda for the June 24 Executive

Session of the full Judiciary Ccminittee which nay well be the last of the

96th Congress However since any nenber can ask that Iratter be carried

over one neeting we would need at least another neeting of Judiciary to get
the bill to the Senate floor via the Conniittee route an unlikely eventuality
To preserve the possibility of Senate consideration Senator Kennedy had the

bill held at the Majority Leader desk firm whidi it can go directly to the

floor

M3rshal Service of Process On June 17 the Senate Judiciary Canmittee

unanirrously reported to the full Senate 314 which would effective

October 1981 pernilt the Attorney General by regulation to set fees for

service of process by the United States marshals on behalf of private parties

Although the Departrrent urged that the service of nost process on behalf of

private litigants be eliminated altogether that portion of the bill was

stricken upon notion of Senator Cochran Senator DeConcini has indicated

however that he intends to pursne that matter in hearings later this

Congress or early next Congress 314 was added to the Departirents

authorization bill on the Senate floor on June 18

Our understanding is that although the House version of the authoriza
tion bill contains no amparable provision House conferees will have no

problem with the substance of 314
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p1itting of the Fifth Circuit On June 18 the Senate by voice vote

passed 2830 the Appellate court Iorganizaticn Act of 1980 2830
which was never referred to Canitittee and went directly to the Senate

floor would split the U.S Court of Appeals for the 5th Circuit

tJnder the bill the 5th Circuit consisting of Mississippi louisiana and

Texas would atirn to be heackjuartered in Orleans new 11th

Circuit consisting of Alabam Georgia Florida and the Canal Zone would

be heajuartered in Atlanta

2830 is sported by all Senators from 5th Circuit states and all

twenty-four judges on the court Hcwever the bill tray face House

opposition on the grounds that refonning the circuits should not be

handled on an ad hoc basis but rather as part of nationwide change
The 9th Circuit is bigger than the 5th

We are in th process of developing position on this legislation to
cxirmunicate to the House

IXU Authorization Senate floor consideration of the tpartttent
authorization bill 2377 began on June 18 After several hours of
debate the follad.ng airendrrents were adopted

Weicker amndnent anending the Ethics in Governnent Acts special
prosecutor provisions to require the Attorney General to notify the

Judiciary Cawnittees whenever an investigation is initiated on the basis

of specific in.ftriration alleging federal criminal violations by the

gcvernnent officials within the arrbit of that portion of the Act If after
the preliminary investigation the Attorney General finds that no further

investigation is warranted the aitendnent requires him to notify the Judiciay
Cawnittees as well as the Special Prosecutor Division of the D.C Circuit

Court of Appeals 28 U.s 592 requires that notification be by
rrErorandum containing suninary of the inforrration received and investiga
tion results The anendnnt would also require the division of the

court to notify the Judiciary Coninittees of the appointnent of special
prosecutor In addition the anendnent would preclude the appointmEnt as

special prosecutor of anyone who holds or recently held any office of

profit or trust under the U.S or who is involved in any federal investi
gation or civil or criminal action to which the U.S is party other than

as counsel to party Finally the arrendnent would be sliject to two

year sunset provision 71 to 19 vote

Danforth airendrient to Huddleston anEndnent expressing the sense of the
Senate that the itrrnigration qxta for the last quarter of Fl 19.80 should not
exceed 100000 persons excluding spouses and children of U.S citizens
71 to 23 vote
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Wallop airendnent requiring the FBI to provide annual reports to the

Congress for the next three years on the nuither of inquiries and requests
from state and local officials for FBI investigations of parental kidnapping
cases under the Unlawful Flight to Avoid Prosecution UFI\P statute After

January 1984 rore onerous annual report would be required covering
several iten on all parental kidnappings reported to federal state and
local law enforcenent authorities voice vote

Wallop anendnent authorizing $1 million for the FBI to investigate

parental kidnapping cases under the tWA statute However the million
would not be an addition to the total 03 authorization figure it would
have to zie out of the present ceiling in the bill

1le anenditent eressing the sense of the Senate that anyone
violating the Logan Act in the course of negotiations with the governrcent
of Iran should be prosecuted

Cochran arrendnent authorizing Attorney General to irodify fees now set

by law to permit the recovery of actual costs of providing suth service of

process services to private litigants voice vote

Thurnond anEndrrent to add $1 million to the present authorization for

renovating state and local jails where federal detainees are presently
located

The Senate recessed for the evening after extensive discussion of

Helms airendrrent to 2377 containing the death penalty provisions of 114
as reported out of the Judiciary Corrrnittee last JJeceiriber Senator Metzenbaim

offered notion to table the Helms anendrrent on the ground that the isste

was too important to legislate on without extensive hearings But

Matzenbaum notion was defeated 50 to 38 Senator Byrd of West Virginia

argued strenuously against the Helms anEndnent on procedural grounds

Byrd stressed that he favored the substance of the airendnent but was opposed
to tacking it on an authorization bill The Majority Leader pranised to

bring the death penalty bill 114 to the floor in July right after the

Criminal Code IŁvision bill 1722 assuming the Majority and Minority
could agree on tine limits for debate on both bills However the proponents

of 114 tabled Byrd notion to recomnit 2377 to coimiittee by 50 to

36 vote

When the Senate resuned consideration of the 03 authorization bill
2377 on June 19 Senator Byrd of West Virginia offered an anendnent

as substitute to the Helms death penalty anendment The Byrd anendrrent

to the anendnent consists of the House-passed Fair Housing bill H.R 5200
Byrd also offered two anendrrerits directly to 2377 dealing with limitations

on Political Action Corrrnittees Baker motion to table the Byrd anendrrents

failed by vote of 41 to 53 Byrd then brought the conference report
on the Synfi1s bill 932 for consideration under four hour tine

limit
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Senator Byrd is determined to avoid straight ip or wn vote on
the Heiir death penalty anendnent creover the Majority Leader indicated
that he no longer felt obligated to bring the separate death penalty bill

114 to the floor since the proponents of the death penalty had ignored
his plea to separate the death penalty issue wui the WJ autlorization

bill Senator Baker is equally determined to force vote on the Heiits

artndnnt

Nominations Senate oonfinTed the fol1cdng naninations on June 18 1980

William Norris of California to be U.S Circuit Jge for the

Ninth Circuit

Ruth Ginsburg of New York to be U.S Circuit Ji.xlge for the

District of Co1ntia Circuit

Jerre WillianE of Texas to be U.S Circuit Jtge for the Fifth

Circuit

Rbert Boochever of Alaska to be Circuit Jge for the Ninth

Circuit

Wix Unthark to be U.S District Jtxlge for the Eastern District of

Kentucky

Clyde Shannon Jr to be U.S District Jixige for the Western
District of Texas

Filerron Vela to be U.S District Jx1ge for the Southern District

of Texas

Rbert Aguilar to be U.S District Judge for the Northern District

of California

Jtin Quackenbush to be U.S District Jxige for the Eastern

District of Michigan
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Federal Rules of Evidence

Rule 403 Exclusion of Relevant
Evidence on Grounds of

Prejudice Confusion or
Waste of Time

See Rule 609a Federal Rules of Evidence
this issue of the Bulletin for syllabus

United States James Finis Toney Jr 615 2d 277

5th Cir April 1980
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Federal Rules of Evidence

Rule 609 Impeachment by Evidence
of Conviction of Crime
General Rule

Rule 403 Exclusion of Relevant
Evidence on Grounds of

Prejudice Confusion or
Waste of Time

Defendant was convicted of mail fraud Prior to

trial defendant had filed motion to preclude the
Government from impeaching his credibility with prior
mail fraud conviction if he chose to testify in his own
defense The district court deferred ruling on the motion
until trial During the defense case the court in colloquy
with counsel expressed the view that use of the conviction
for impeachment would be so prejudicial to defendant that
he would probably decide not to testify Apparently
the court did not consider whether Rule 609a gave the

prosecutor an unqualified right to impeach the defendant
with the conviction until the Government called the Rule
to the courts attention at which time the court concluded
that Rule 609a required it to permit the impeachment
Defendant did not take the stand and on appeal alleged
that the courts ruling prevented him from doing so and
constituted reversible error

The Court noted that the unambiguous language and

congressional intent of Rule 609 as well as some
case law indicate that court has no discretion to exclude

evidence of prior crimenfalsi conviction but that some
courts and commentators have posed the question of whether
the general weighing test of Rule 403 determines the

admissibility of such impeachment evidence since prejudice
is likely The Court concluded that Rule 403 has no

application where impeachment is sought through crimen

falsi and held that the lower court read Rule 609a
correctly in reaching the conclusion that it did not have
discretion to prevent the Governments use of the crimen
falsi conviction as impeachment evidence if the defendant
took the stand

Affirmed

United States James Finis Toney Jr 615 F.2d 277

5th Cir April 1980
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Federal Rules of Criminal Procedure

Rule 41c Search and Seizure
Issuance and Contents

Adopting reasoning similar to that used by the Third
Circuit in In Re Application of United States 610 F.2d 1148
3rd Cir 1979 28 USAB 279 No April 11 1980 the

Ninth Circuit upheld tracing order requiring assistance
from the local telephone company

Affirmed

United Sttes Mountain State Telephone and Telegraph
Co 616 F.2d 1122 9th dr April 1980
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Federal Rules of Criminal Procedure

Rule 33 New Trial

Defendant who was convicted ata trial where he was
unable to call certain witnesses in his defense because of
their claim of the Fifth Amendment privilege against self-
incrimination made Rule 33 motion for new trial when
the statute of limitations for any offenses which might
have been committed by the witnesses had expired Defendant
appealed the denial of the motion contending that the
district court abused its discretion in not holding an
evidentiary hearing and that the district court should
have granted the motion on the merits

The Court first reaffirmed the five requirements set
forth in United States lanelli 528 F.2d 1290 3rd Cir
1976 to be met before granting Rule 33 motion for

new trial on the ground of newly discovered evidence
the evidence must be in fact newly discovered i.e

discovered since the trial facts must be alleged from
which the court may infer diligence on the part of the
movant Cc the evidence relied on must not be merely
cumulative or impeaching it must be material to the
issues involved and it must be such and of such
nature as that on new trial the newly discovered
evidence would probably produce an acquittal However the
Court found itself unable to apply these principles in this
case because of the inadequacy of the record below and
remanded so that the district court could explain its

reasons for denying new triaL Without holding that the
district court erred in failing to have an evidentiary
hearing the Court suggested that the district court might
consider anew the desirability of holding such hearing
on remand

Vacated and remanded

United States Richard Herman 614 F.2d 369

3rd Cir February 12 19801
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