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COMMENDATIONS

Assistant United States Attorney REBECCA A. BETTS, Southern District of
West Virginia, has been commended by Ray Marshall, Secretary of the Depart-
ment of Labor, for the successful prosecution of Westmoreland Coal Company
for criminal violations of the Mine Safety and Health Act.

Chief Assistant United States Attorney DONALD A. DAVIS, Western District of
Michigan, has been commended by Theodore L. Vernier, Special Agent in Charge
of the Drug Enforcement Administration in Detroit, Michigan for his fine
efforts in the lengthy DEA investigation of Robert A. McWhorder, practicing
attorney in Kalamazoo, Michigan.

Assistant United States Attorney PATRICIA J. KENNEY, District of Columbia,
has been commended by Rear Admiral D.F. De Wolf, United States Coast Guard
for her successful prosecution in Textron, Inc. v. Honorable Brock Adams,
Secretary of Transportation, et al.

Assistant United States Attorney TOM LEE, District of Oregon, has been
commended by Sterling Munro, Administrator of the Department of Energy, for
his hard work, cooperation and excellent results in the Pacific Power and
Light Company v. Duncan, Davis and Munro lawsuit.

Assistant United States Attorneys JOHN P. LYDICK and GREGORY K. MOROUX,
Western District of Louisiana, have been commended by Hiram L. Latham,
Supervisory Special Agent, Federal Bureau of Investigation in Shreveport,
Louisiana, for their successful prosecution of a very complex Interstate
Transportation of Stolen Property case of United States v. Larry Lynn Hard.

Assistant United States Attorneys DANIEL E. LYNN and JAMES B. TUCKER,
Southern District of Mississippi, have been commended by John T. Kelly,
Special Agent in Charge of the Federal Bureau of Investigation in Jackson,
Mississippi, for their successful prosecution of the case United States v.
Coda Lloyd Vice, Jr., Hal G. Vaughn, Sr., and David P. Bosarge.

Assistant United States Attorney KENNETH M. RAISLER, District of Columbia,
has been commended by Frank J. Carr, Commissioner of the General Services
Administration, for his exemplary representation of GSA in CompuServe Data
Systems, Inc. ve Rowland G. Freeman, III et al.
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EXECUTIVE OFFICE FOR U.S. ATTORNEYS
William P. Tyson, Acting Director

POINTS TO REMEMBER

Pro Bono Work

On October 27, 1980 Attorney General Benjamin R. Civiletti issued a
memorandum to all Department of Justice Attorneys regarding Pro Bono Work.
A new Department of Justice regulation governing employee standards of
conduct has been issued amending 28 CFR §45.735.9 with respect to the
provision of public interest services by professional employees.

‘By this Order, it is now both appropriate and desirable for Department
Attorneys to perform public interest services in an increased number of
areas. Before undertaking a pro bono matter, however, attorneys are
required to consider certain listed criteria and to provide notice to the
head of their division so that their representation does not run afoul of
ethical structures. Where essential to the provision of such services,
leave may be granted at the discretion of the supervisor under established
Department of Justice policies on leave administration and equal employment
representation (DOJ Orders 1630.1A and 1713.5).

The new policy implements the President's directive in Executive Order
12146, encouraging pro bono legal work by Government attorneys, and is
consistent with the proposed revision of the Code of Professional Responsi-
bility of the American Bar Assoclation. The Attorney General urges all
attorneys to give this new policy both their attention and earnest support.

This has been published at 45 Fed. Reg. 57125 (1980).

(Executive Office)
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Witness Security Program

Subject Date

Witness Security Program NOV 12 1980

To From

William P. Tyson, Acting Director Gerald Shur, Associate Director

Executive Office United States Office of Enforcement Operations
Attorney Criminal Division

Room 4117

Chapter .9-21.000 of the United States Attorneys' Manual
sets forth the policies and procedures of the Witness Security
Program.

I have found that there has not been full compliance by
the United States Attorneys with the requirement that they
sign or otherwise endorse the requests sent in by their
assistants. That requirement is set forth on page four of
Chapter 9-21.000, under 9-21.400 Procedures for Securing
Protection, and reads in part as follows:

United States Attorneys and Division Attorneys should
transmit requests by memorandum or teletype to the Office of
Enforcement Operations.... These requests must be signed by

the United States Attorney or Criminal Division Field Office
Chief.

The average cost of relocating a witness and his family
is $35,000, exclusive of United States Marshals Service
salaries. It is therefore imperative that the Witness Security
Program be used in only those cases of the utmost significance.
It is for this reason we require the United States Attorney to
make the judgment that the case has such impact on his
community that it justifies the additional expense of $35,000
to protect the witness.

I would appreciate your relaying the contents of this
memorandum to all United States Attorneys, and advising them
that this office can no longer accept requests to use the
Witness Security Program unless the United States Attorrey
or Criminal Division Field Office Chief has signed it and
approved its transmittal. )

Your cooperation in this matter is appreciated.

(Executive Office)
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Imminent Effective Date of Amendments to the Federal Rules

of Criminal Procedure

On December 1, 1980, six amendments to the Federal Rules of Criminal
Procedure will become effective. These rules are 11(e)(6) (inadmissibility
of pleas), 17(h) and 26.2 (production of statements .of witnesses), 32(f)
and 32.1 (revocation or modification of probation), and 44(c) (right to and
assignment of counsel). The text of these amendments may be found in the
pocket parts of the appropriate volume of Title 18, United States Code
Annotated.

Several of these amendments were very controversial, to the extent
that there were significant legislative efforts to get Congress to modify
the Rules. This 1s particularly true with regard to the new Rule 26.2
regarding the production of defense witnesses' statements. In view of the
controversy, these rules should be invoked in a reasoned manner to avoid
any adverse response by the 97th Congress.

(Executive Office)
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CIVIL DIVISION
Assistant Attorney General Alice Daniel

Federation For America Immigration Reform, et al. v. Klutznick,
et al,, C.A.D.C., No. 80~1246 (November 6, 1980) D.J. # 145-9-503

STANDING; CENSUS; ILLEGAL ALIENS: :
DISTRICT OF COLUMBIA CIRCUIT AFFIRMS
DISMISSAL OF SUIT CHALLENGING CENSUS
BUREAU'S DECISION TO INCLUDE ILLEGAL
ALIENS IN CENSUS COUNT

In this suit, the Federation for American Immigration
Reform, suing on its own behalf and behalf of its members, and a
group of Senators and Congressmen, suing in their individual
capacities, challenged the Census Bureau's decision to include
illegal aliens ‘in the census. On plaintiffs' motion, a
three-judge court was convened to hear the suit.

The district court dismissed plaintiffs' suit on the grounds
that plaintiffs lacked standing. The court ruled that none of
the plaintiffs had demonstrated they would suffer concrete injury
if illegal aliens were included in the census. While plaintiffs
alleged that California and other discrete areas would benefit
from an increase in congressional representation if illegal
aliens were counted, none of the plaintiffs were able to allege
that he lived in a state which would gain a seat in Congress if
illegal aliens were excluded. Plaintiffs also failed to satisfy
a second requirement for standing, namely, that they show that
their grievance was judicially redressable. 1In the Court's view,
it is not possible to define who illegal aliens are, or to count’
illegal aliens with the degree of accuracy needed for census
purposes. For this reason too, plaintiffs lacked standing.

In the alternative, the district court ruled that plaintiffs
did not meet the standards for preliminary injunctive relief.
The court ruled that, on the merits, the Constitution required
all persons, regardless of legal status, to be included in the
census. The court determined that the balance of equities also
tilted against injunctive relief. Finally, the court ruled that
plaintiffs' grievance was properly heard by a single judge, and
dissolved the three-judge court.

Plaintiffs filed appeals in both the court of appeals and in
the Supreme Court. After the Supreme Court appeal was dismissed
for lack of jurisdiction, the court of appeals' action was
briefed and argued on an expedited basis. The D.C. Circuit,
without opinion, has now affirmed the district court's
decision. The per curiam judgment states that the court is in
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"substantial agreement with the reasons and conclusions expressed
in the opinion of the District Court * * #*",

Attorney: Frederic D. Cohen (Civil Division)
FTS 633-5054

Allen v. CIA, C.A.D.C., N. 80-1380 (November 12, 1980) D.J.
$# 145-1-689

FOIA; NATIONAL SECURITY; IN CAMERA
INSPECTION: D.C. CIRCUIT VACATES AND
REMAND FOIA NATINAL SECURITY EXEMPTION
CASE FOR IN CAMERA INSPECTION

Allen brought this action in 1978 to obtain access to a
15-page CIA document containing information about Lee Harvey
Oswald's activities in Mexico City in September-October 1963. On
the CIA's motion, the district court dismissed the suit on the
ground that the document was among several CIA Kennedy
assassination documents that were ruled properly exempt in a
prior district court decision (which was, however, vacated on
other grounds) and that the CIA's affidavits (essentially based
on the affidavits in the prior case) had adequately established
its claims of national security exemptions under 5 U.S.C.
552(b)(1l) and (3). The CIA's position was, and throughout this
case has been, that while the majority of the substantive
information in the document is already available in other public
documents, disclosure of the manner in which it appears in this
particular document could lead to identification of properly
protected intelligence sources and methods.

After Allen appealed, the CIA obtained a remand in order to
supplement the record with an affidavit more specifically focused
on this particular document. As directed by the first remand
order, the supplemental affidavit attempted to follow the
particularity requirements of Founding Church of Scientology v.
Bell, 603 F.2d 945 (D.C. Cir. 1979). The CIA also offered to
submit the document for in camera inspection should the district

" court desire, and it released certain portions of the document as
no longer requiring protection. The district court then granted
summary judgment for the CIA based on the affidavits, without
allowing discovery or undertaking in camera inspection.

The court of appeals has now vacated and remanded the case
for in camera inspection. The court (per Chief Judge Wright)
held the affidavits insufficiently specific for summary judgment
purposes in that they do not recite the identity of the original
classification officer, nor the declassification review data or
event, as required by exemption (1) through Executive Order
12065. Also, the court stated that phrases in the affidavits
such as "intelligence sources and methods" and "sequence of
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events” fall short of requisite specificity, as does the failure
of the affidavits specifically to state that no reasonably
segregable non-exempt material remains withheld, even though the
agency had just re-reviewed the document and released certain
portions.

The court then extensively reviewed the legislative history
of the FOIA amendment establishing a court's discretionary power
to conduct in camera inspection and laid out the court's list of
criteria under which such discretion is to be exercised. 1In
essence, the court held that in camera inspection is necessary
where less time may be expended by a court in examining a
relatively short document in camera than in reviewing much
lengthier affidavits and/or conducting discovery, or where the
affidavits could not -be less conclusory or more specific without
revealing exempted information. The court further held that in
camera inspection is desirable when the dispute centers around
the actual contents of the document, where there is evidence of
agency bad faith, where the agency itself proposes inspection, or
when there is strong public interest in disclosure. All the
above cqpsiderations, with the exception of bad faith, were in
the court's view present in this case and made in camera
inspection "plainly necessary." The court also rejected the
CIA's exemption (2) claim for filing and routing instructions on
the document, because they do not relate solely to internal

gersonnel matters.

Attorney: Wendy Keats (Civil Division)
FTS 633-3259

Michael Alan Crooker v. United States Department of Justice,
C.A. 1, No. 80-1109 (October 10, 1980) D.J. 145-12-4118

FOIA; PRO SE ATTORNEYS' FEES: FIRST
CIRCUIT RULES THAT FOIA DOES NOT
AUTHORIZE AWARD OF ATTORNEYS' FEES TO PRO
SE PLAINTIFFS

The First Circuit, in holding that the Freedom of Information
Act's attorney-fee provision, 5 U.S.C. 552(a)(4)(E), does not
authorize the awarding of fees to pro se litigants, aligns itself
with the Tenth Circuit, Burke v. United States Department of
Justice, 559 F.2d4 1182 (10th Cir. 1977), aff'g, 432 F. Supp. 251
(D. Kan. 1976), and relegates the D.C. Circult to the minority
view, see Cox v. United States Department of Justice, 601 F.2d4 1
(D.C. Cir. 1979), and most recently, Crooker v. U.S. Department
of the Treasury, No. 80-1412, D.C. Cir., decided October 23,
1980. The issue is presently pending in the Fifth Circuit,
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Barrett v. Bureau of Customs, No. 80-3162, Lovell v. Alderete,
No. 79-2207.

Attorney: Charles K. Mone (AUSA, D. Mass.)
FTS 223-5773

Security v.Board of Governors of the Federal Reserve System, C.A.
9, Nos. 78-1581, 78-2031 (October 27, 1980) D.J. # 145-105—186

BANK HOLDING COMPANY ACT: NINTH CIRCUIT
RESTRICTS FEDERAL RESERVE BOARD'S POWER
TO EVALUATE "MANAGERIAL RESOURCES" 1IN
DETERMINATION ON BANK HOLDING COMPANY
APPLICATION

Security Bancorp and Security National Bank applied to the Board
of Governors of the Federal Reserve System for approval to form a
one-bank holding company pursuant to 12 U.S.C 1841(c).
Ninety-seven percent of the stock of Bank and Bancorp is owned by
Adnan Khashoggi, a Saudi Arabian national, allegedly involved in
the bribery of Saudi generals by Northrop and Lockheed
corporations. Concerned about the possibility of Khashoggi's
unethical and illegal influence over Bank and Bancorp's
management, the Board investigated to clarify the charges against
Khoshoggi and his role in Bank and Bancorp. The investigation
revealed that, although Khashoggi himself could not serve as a
director.-or officer of Bank, his interests would be represented
in management of both Bank and Bancorp. When Khashoggi failed to
provide additional information concerning his involvement in the
alleged improper payments, the Board turned to the Department of
Justice and the Securities and Exchange Commission which were ‘
also investigating the briberies. Those investigations were
thwarted by Khashoggi's refusal to respond to an outstanding
subpoena. After almost 3 years of attempting to complete the
record on the application, the Board denied the application,
stating that it was unable to make a favorable finding with
respect to managerial resources.

On petitions for review by Bank and Bancorp, the Ninth
Circuit held that the Board's statutory mandate to consider
"managerial resources" is restricted to consideration of
financial condition of the bank or management's conduct of the
bank's affairs. Because the court held that the Board could not
consider Khashoggi's conduct, it ruled that the Board had delayed
too long in acting on the application under the 91-day provision
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of the Act. Accordingly, the court ordered the application to be
deemed granted.

Attorney: Freddi Lipstein.(Civil Division)
FTS 633-3380

NAVY REGULATION; HOMOSEXUALS: NINTH

CIRCUIT UPHOLDS FORMER NAVY REGULATION

PROVIDING FOR THE DISCHARGE OF

HOMOSEXUALS

Beller v. Middendorf, Nos. 77-1354, 77-1671, 77-2461 (October 23,
1980) D.J. # 145-6-1299, 145-15-923, 145-6-1630

Beller and the two plaintiffs in the companion cases, Miller
and Saal, were ordered honorably discharged from the Navy because
of homosexual acts and declared ineligible for future
reenlistment. The Ninth Circuit sustained the Navy's regulation,
which has since been superseded by a more flexible one. Any
change in the Navy's policy toward homosexuals rests with the
political branches, the court held. The court first rejected
the approach of Matlovich v. Secretary of the Air Force, 591 F.2d
852 (D.C., Cir. 1978), by refusing to remand for clarification of
the Navy's policy. Although observing that there was some
confusion on the Navy's part as to whether discharge for homo-
sexuality was mandatory or discretionary, the Ninth Circuit
construed the Navy's regulation to require the discharge of all
those who engage in homosexual acts while in service, except in
rare instances in which the Secretary exercises discretion to
retain a service person having extraordinary value to the Navy.
The court then held that the Navy's regulation did not violate
substantive or procedural due process. The court noted a
conflict among courts and commentators as to whether private
consensual homosexual relations are a constitutionally protected
aspect of privacy. Without resolving that conflict, the court
sustained the regulation based upon the special character of
military service and because the court found that the Navy's
justification for discharging homosexuals had a basis in fact.

Attorney: Harland F. Leathers (formerly of
Civil DpDivision)

Anthony J. Steinmeyer (Civil Division)
FTS 633-3355
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Hardy v. Bureau of Alcohol, Tobacco and Firearms, (C.A. 9, No.
79-3202 (November 3, 1980) D.J. # 145-3-2039

FOIA; DISCLOSURE OF MANUALS: NINTH
CIRCUIT HOLDS THAT LAW ENFORCEMENT
MANUALS ARE PROTECTED BY EXEMPTION 2 OF
THE FREEDOM OF INFORMATION ACT

Plaintiff sought disclosure under the Freedom of Information
Act of the Bureau of Alcohol, Tobacco and Firearms manual "Raids
and Searches." The Bureau refused to disclose those portions
concerning techniques used in making law enforcement raids and in
conducting searches, on grounds that their release would hinder
law enforcement efforts. The district court ruled that law
enforcement manuals are not protected by any exemption in the
FOIA. It ordered disclosure of most of the withheld portions of
the manual, but permitted withholding of some portions on the
basis of "equitable discretion." On the government's appeal the
Ninth Circuit reversed, holding that those portions of law
enforcement manuals the disclosure of which may risk
circumvention of the law are protected as a matter of law by
Exemption 2 of the FOIA (exempting internal personnel rules and
practices of an agency). The court of appeals held that agency
affidavits alleging a risk of circumvention of law from
disclosure of particular law enforcement materials should be
accepted if reasonable, and remanded this issue in the case
before it to the district court. The Ninth Circuit's Exemption 2
ruling followed the Second Circuit's decision in Caplan v. Bureau
of Alcohol, -Tobacco and Firearms, 587 F.2d 544 (1978), and
rejected other less protective rulings respecting the status of
law enforcement manuals under the FOIA adopted by the District of
Columbia, Fifth, Sixth and Eighth Circuits.

Attorney: Michael Kimmel (Civil Division)
FTS 633-5460
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CIVIL RIGHTS DIVISION
Assistant Attorney General Drew S. Days III

United States v. Massachusetts Maritime Academy, C.A. No. 76-
1696-Z (D. Mass.) DJ 169-36-14

Title IX of the Education Amendments of 1972
Title IV of the Civil Rights Act

On October 24, 1980, we filed a motion to amend our i
complaint. The amendments sought were to (1) replace resigned
or retired defendant officials with the current office holders;
and (2) make clear that we are seeking relief as to all. of
defendant's recruitment admissions policies and/or practices
not just the now abandoned male only admissions policy. De-
fendant's have opposed these amendments.

On the same day, defendants filed a renewed motion to !
dismiss, arguing that (1) thelr exemption from Title IX of the
Education Amendments of 1972, 20 U.S.C. Section 1681(a)(4),
also conferred exemption from suit under Title IV of the Civil
Rights Act; (3) the case was moot because the !complainants'" were
no longer interested in the case; and (4) Massachusetts Maritime
is a federal 1nstrumentality Judiciable under the Fifth Amend-
ment.

On November 6th we served our response pointing out that:
no one is exempt from the Constitutional remedies embodied in
Title IV; Title IV and Title IX are not coterminous; the case
is not moot because of defendants' current discrimination; the
suit is brought "by or in the name of the United States" not any
individual; and equal protection cases under the Fifth or Four-
teenth Amendments are judged by the same standard. Argument is
; set for November 24, 1980.

Attorneys: Frederick S. Mittleman (Civil Rights Division)
FTS 633-4092
Madeline Chun (Civil Rights Division)
FTS 633-3803

Lummi Indian Tribe, et al. v. Hallauer, et al., Civil No. C79-
682 R (W.D. Wa.) DJ 180-82-36

Fair Housing Act; Title VI

On November 6, 1980, Judge Barbara Rothstein signed the
partial judgment on consent agreement which had been filed by
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the Lummi Indian Tribe, the United States, and the Washington
State defendants. In accordance with the terms of the settle-
ment, the state 1s taking the necessary steps to certify the
remaining econstruction phase of the Lummi Reservation sewer
project, and is preparing to issue the grant which will match
EPA funds for completion of the project. The partial judgment
resolved the civil rights claims of the tribe and of the
United States against the state defendants, but reserved for
decision issues as to the nature and extent of the tribe's
authority to operate’iand maintain a sewer system serving all
resldents and lands within the reservation. The civll rights
claims against the local defendants, and their claims against
the tribe and EPA remain to be resolved.

Attorney: Abigail Elias (Civil Rights Division)
. FTS 633-3842

Brown v. Board of School Commissioners of Mobile County, C.A.
No. 75-298<P (S. D. Ala.) DJ 166-3-06

Voting Dilution

On November 6, 1980, the United States filed a motion
to intervene and a proposed complaint in intervention in the
U.S. District Court in Mobile. The private suit, which was
filed in 1975, charged that the at-large method of electing
the school board diluted the voting strength of blacks. Our
sult asked the court to declare the at-large system in viola-
tion of the Voting Rights Act and the Constitution, to enjoin
further use of that election method, and to require the school
board and electlon officials to adopt a plan that will give
black voters a fair and meaningful chance to elect candidates
of their choice. This voting dilution suit is before the
court for further proceedings ordered by the Supreme Court in
light of the high court's decision in City of Mobile v. Bolden.

Attorneyf Jd. Gerald Hebert (éivil Rights Division)
FTS 724-7449

Minnick v. California Department of Corrections, No. 79-1213,
(N.D. Calif.) DJ 170-11-152

Title VII

On November 14, 1980,we filed in the Supreme Court our
amlicus brief. For the first time, the Court will consider the
propriety of a voluntary race and sex-conscious affirmative
action plan undertaken by a governmental employer. Petitioners, ’
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two white male prison guards and thelr association, filed suit
in California state court challenging the Department's written
plan and its implementation. The trial court, relying on the
California Supreme Court's Bakke opinion, concluded that race
and sex could never be considered in a governmental employer's
hiring and promotional practices, held the plan violated the
Fourteenth Amendment and Title VII, and enjoined its use. How-
ever, petitioners were held entitled to no individual relief.
The California Court of Appeals reversed on the authority of the
Supreme Court's intervening decision in Bakke. Under California
practice, the case was remanded for a new trial at which- the
plan's remedial purpose, among other issues, is open for deter-
mination.

Our brief argues that (1) no final judgment has been en-
tered; (2) the grant of certiorari was improvident in light of
record deficiencies and an absence of crucial findings; (3) state
courts lack subject-matter jurisdiction of claims under
Title VII; and (4) if the merits are reached, then the judgment
reversing the trial court's holding that race or sex or national
origin may not be considered under any circumstances be affirmed.

Attorneys: Vincent F. O'Rourke (Civil Rights Division)
’ FTS 633-4126
Andre M. Davis (Civil Rights Division)
FTS 622-2172

United States v. Cobb County, Georgia, CA No. C-80-301A (N.D.
Ga.) DJ 170-19-36

Title VII

On November 17, 1980, we entered a consent decree to
settle all the issues raised in this case. After the decree was
entered, the parties entered into an agreement which includes
specific steps to implement the decree. The complaint, filed on
. February 21, 1980, alleged that the school system has engaged in
a pattern and practice of employment practices which discriminate
against blacks with respect to hiring for teaching and faculty
positions, and against women with respect to appointment and pro-
motion to upper level administrative positions, 1n violation of
Title VII of the Civil Rights Act of 1964. The proposed decree
has a duration of five years.

Attorneys: George Henderson (Civil Rights Division)
' FTS 633-3861

Kerri Weilsel (Civil Rights Div131on)

FTS 633-3861

Cynthia Drabek (Civil Rights Divisio
FTS 633-3875 "



877
VOL. 28 DECEMBER 5, 1980 NO. 25

OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Alan A. Parker

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES
NOVEMBER 12, 1980 - NOVEMBER 25, 1980

Post-election Session. Both the House of Representatives
and the Senate are expected to adjourn sine die by December 5,
1980. There will be a flurry of activity, most of which will
concern appropriation bills. However chances of passage of other
major legislation increase the longer the Congress remains in
session.

Juvenile Justice. On Nov. 19 the House passed by voice vote
the bill H.R. 6704 authorizing the Juvenile Justice programs of
LEAA for another four years. Several amendments were adopted,
although none are particularly troublesome. There are significant
differences, however, between the House and Senate bills, and no
time for a conference. Thus the best chance for passage of either
bill this year is for the Senate to adopt the House bill in its
entirety, although it is not clear that the Senate Judiciary
Committee will accept the House bill. If no bill passes,
operations will continue under the appropriation authority.

Office of Alien Property. The Department is continuing
efforts to have the Senate pass H.R. 7729 without amendment so
that the work of OAP can be completed in final form and the
office abolished. Since the billis not controversial, this
should be achievable during the lame duck session.

Domestic Violence. The conference report for this bill,
with its troublesome government access privacy provisions, was
brought up on the Senate floor on Monday, November 17, but was
pulled when it became apparent that there was significant
opposition to it. The bill is now considered dead for this
Congress.

Inspector General Amendments Act of 1980. Notwithstanding
the fact that the bill was not listed on the suspension calendar,
H.R. 7893, an act which would place a statutory inspector general
in the Department of Justice passed the House of Representatives
by voice vote on November 17, 1980. Representative Brooks' '
reputation for striking fast and without notice, remains untar-
nished. It appears that the bill will not be held at the desk
in the Senate and will be referred to Committee. Hopefully the
bill will remain there until the expiration of the 96th Congress.
The Department's serious reservation concerning this legislation
requires close monitoring of any action on the bill.

~
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Federal Debt Collection. On November 19 and 20, 1980, the
Senate Committee on Governmental Affairs held a hearing on
S. 3160, a bill which would give federal agencies the authority
to report the names and records of those owing delinquent debts
to the Government. The hearing focused on the problems faced by
the Government in collecting loans. Elmer Staats, Comptroller
General, had several suggestions as to how the government can
become more aggressive in this area. Among the more disturbing
was the idea that federal agencies should have independent
litigating authority to pursue those owing the government money.

Government Patent Policy. Under suspension of the rules on
November 17, 1980, the House passed, by voice vote, H.R. 6933,
the Administration's patent reexamination and government patent
policy bill. This bill will not be considered by the Senate in
the remaining days of the 96th Congress.

However, the Senate is expected to attach several measures,
including S. 414 (government patent policy for small businesses
and universities) to H.R. 3806 (the Court of Appeals for the
Federal Circuit bill) and pass the bill in the next few days.
The House then is expected to simply adopt the Senate-passed
version of the bill.

Sports Violence. The second day of hearings on Representa- .
tive Mottl's bill, H.R. 7903, included testimony from the

Commissioners of the National Hockey League, National Football

League, and representatives from the baseball, basketball and

soccer leagues. Time ran out before the Department could

testify. However, our opposition to H.R. 7903 was submitted for

the record. The bill would make it a federal misdemeanor for

a professional athlete to knowingly use excessive physical force

which may cause the risk of significant bodily injury. No

further action is expected on the bill.

Paperwork Reduction Act. On November 19, 1980, the Senate
passed its version of the so-called Paperwork Reduction Act.

The bill gives OMB absolute power to refuse to certify any
information request sent to ten or more persons by any agency

of the federal government. DOJ should not be affected since we
were able to get amendments that exclude litigation and investi-
gative activities. The House, which passed its bill last spring,
will pgw pass the Senate version and the President is expected to
sign it.

Court Improvements bill/Bumpers amendment. Last September,
when H.R. 3806, the Court Improvements bill, went to the Senate
floor, Senator Bumpers attempted to attach to it his amendment
modifying judicial review of agency action. At that time, with
the strong backing of the Administration, the bill was pulled

from the floor. .
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In the intervening time, H.R. 3806, has become a potential
vehicle for other measures which have thus far been stalled in
the House, and it is our understanding that when H.R. 3206 does
pass the Senate, a number of other proposals will be attached.
They include technical . amendments to the Department's Customs
Court bill, our mandatory Supreme Court jurisdiction bill,
Senator DeConcini's pretrial diversion legislation, and certain
Senate-passed patent measures (see discussion below). Also to
be included is a bill to create a State Justice Institute.
(Congressman Kastenmeier's Courts, Civil Liberties and the

‘Administration of Justice subcommittee has marked up

H.R. 6709, the State Justice Institute bill, and we assume that
that subcommittee's version will be appended in the Senate under
an agreement with Senator Heflin.) The Customs Court, Supreme
Court jurisdiction, and State Justice Institute bills are
strongly endorsed by the Department, as is the underlying

H.R. 3806. .

The only thing holding up Senate enactment of this package
is the Bumpers amendment. Although it originally appeared that
Senator Bumper might be inclined to withdraw the amendment, that
now appears unlikely. We are coming to believe that, whether
now or next Congress, enactment of a Bumpers amendment is a
certainty. Accordingly, OLC is drafting an opinion at the
request of the House Judiciary Committee, giving its interpreta-
tion of the current Bumpers language. The OLC opinion should
prove exceedingly useful in future litigation under the amend-
ment should it become law.

H.R. 3806 could go to the Senate floor at any time.

Justice Appropriations. On November 17 the Senate passed
the State/Justice/Commerce appropriations bill, H.R. 7584, by
a vote of 51 to 35. The Senate vote sent the bill to conference
with the House.

Although both versions of the bill have a number of
troublesome, and perhaps unconstitutional, amendments added to
them, the anti-busing language in §607 of both bills presents
the most serious problem. The House version of §607 states:

No part of any appropriation contained in this Act
shall be used by the Department of Justice to bring
any sort of action to require directly or indirectly
the transportation of any student to a school other
than the school which is nearest the student's home,
except for a student requiring special education as

a result of being mentally or physically handicapped.
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The Senate added to §607 the following:

Provided, that nothing in this section shall be
interpreted to prevent the Department of Justice
from initiating or participating in litigation to
secure remedies except busing for violations of the
fifth or fourteenth amendments to the Constitution
of the United States.

These anti-busing amendments raise serious constitutional
problems because they could be interpreted as withholding from
the Executive Branch any ability to insure through the courts
that federal funds are spent in a nondiscriminatory manner.
Moreover, because it is the federal court, and not the Department
of Justice, which requires school districts to adopt desegrega-
tion remedies, §607 may prove unworkable in practice.

In light of the anti-busing amendments, it is likely that

the Department will recommend a veto of any bill that emerges
from conference.

If H.R. 7584 is vetoed, or if the bill simply does not make
it through the conference committee process, it should be
a relatively simple matter to have the Department included in the
continuing resolution to fund all the agencies (and there will
be several) that do not have FY 1981 appropriationsbills enacted
by the end of the 96th Congress. However, the precise wording
of the continuing resolution will be critical. If, for example,
the language of the continuing resolution under which the
Department is currently operating (P.L. 96-369) is adopted in
the next continuing resolution, the restrictive busing amendment
would not apply to the Department's operations because the
language is not identical in both the House and Senate versions.
On the other hand, the legislative veto rider would be operative
under language such as that contained in P.L. 96-369 because the
language is identical in both the House and Senate passed versions

There are other possible scenarios worth mentioning. If the
President should veto the appropriations bill prior to enactment
of the next continuing resolution, the Congress might simply pass
a continuing resolution which incorporates by reference whatever
language the conferees had agreed to for H.R. 7584. Another
possibility would be for the Congress to add specific riders to
the next continuing resolution covering busing, legislative veto,
etc. If for some reason the Congress does not complete action on
H.R. 7584, or, if the President is able to exercise a pocket veto,
the Department may be able to avoid many of the restrictive
amendments in the bill, assuming that the next continuing resolu-
tion contains language such as that used in P.L. 96-369.
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" Nominations. On November 13, 1980, the United States
Senate received the nomination of Stephen G. Breyer of
Massachusetts to be a U.S. Circuit Judge for the First Circuit.
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Federal Rules of Evidence

Rule 801(d) (2) (E). Hearsay. Definitions.
Statements Which Are Not
Hearsay. Admission by
Party-Opponent.

The First Circuit's standard governing the admissibility
of out of court declarations by co-conspirators under Rule
801(d) (2) (E), established in United States v. Petroziello,
548 F.2d 20 (lst Cir. 1977), 1is that such statements are
to be admitted if "it is more 1likely than not that the
declarant and the defendant were members of the conspiracy
when the hearsay statement was made, and that the statement
was in furtherance of the conspiracy.'" Defendants in the
instant case appealed their mail fraud convictions, contend-
ing that this standard was not met at their trial. On the
eleventh day of their trial, before the defense presented
any evidence, the court found that the Petroziello standard
had been met and admitted the statements. Defendant's
contention was that since the Petroziello standard is a
"preponderance of the evidence™ test, 1t requires a weigh-
ing of all of the evidence, so that the standard could not
be found to have been properly applied here, before the
defense presented its evidence. :

The Court noted that it had not addressed the issue
of when the required "more likely than not" findings are
to be made in either Petrozie
but felt that in adopting that test it had implicitly anti-
cipated that the defendant's evidence would be taken into
consideration. Noting that three other circuits had adopted
such a rule, and that a contrary conclusion would render
meaningless the difference between the Petroziello standard
and the prima facie standard it replaced, the Court adopted
a modified version of the rule adopted by the Eighth Circuit
in United States v. Bell, 573 F.2d 1040 (8th Cir. 1978), to
the effect that such statements may, upon proper objection,
be admitted conditionally pending a final determination by
the judge, after the trial and outside the hearing of the
jury, as to whether the Petroziello standard has been met,

~and that if the statements are found not to be admissible,

cautionary instructions can be given, or, if such instructions
would be insufficient, a mistrial can be declared. However,
the Court also hoted the Eighth Circuit had held that failure
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to object at trial to the omission of such a final preponde-
rance. determination at the end of the trial bars appeal of
the point in the absence of plain error, and that defense
here failed to object to the timing of the district court's
finding or to raise the arguments it raised on appeal,

and, finding no plain error in this case, affirmed the
conviction.

(Affirmed.)

United States v. Paul Ciampaglia, et al., 628 F.2d 632
(1st Cir. August 4, 1980)
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Federal Rules of Criminal Procedure

Rule 1ll(e). Pleas. Plea Agreement
Procedure.

Defendants entered into a plea agreement with the .-
Government which provided that, in return for defendants
pleading guilty on one count, the Government would drop
the remaining counts and agree to a probated sentence.

The court did not immediatelyaccept the defendants' guilty
pleas, instead taking them under advisement. Before any

final determination as to the pleas had been made, the
Government obtained a superseding indictment. The court
granted the Government's motion for dismisal of the first
indictment without having ever accepted the pleas..

Appealing their convictions under the second indictment,
defendants contended, inter alia, that the Government breached
the plea agreement by obtaining the superseding indictment.

The Court noted that a plea agreement is not a pure
contract since, under Rule 11l[(e)], any expectations of the
contracting parties are dependent on the court's discretionary
acceptance or rejection of the plea. Because neither party
is justified in relying on the agreement until the trial
court approves it, the Court expressed a reluctance to bind
the parties until that time, and concluded that, as a general
rule, either party should be entitled to modify its position
and even withdraw its consent to the agreement until the
plea is tendered and the agreement as it then exists is
accepted by the court.

(Affirmed.)

United States v. Natividad Ocanas, et al., 628 F.2d 353
(5th Cir. October 14, 1980) o
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DATE

Undtd
6-21-77
6-21-77

6-21-77

4-22-77

6-21-77

6-21-77
6-21-77

4-28-77

8-30-77

10-31-79

11-16~79
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LiSTING OF ALL BLUESHEETS IN EFFECT

AFFECTS USAM SUBJECT
TITLE 1
1-1.200 Authority of Manual; A.G. Order
665-76 '
1-3,100 Assigning Functions to the

Assoclate Attorney General

1-3.102 Assignment of Responsibility
. to DAG re INTERPOL

1-3,105 Reorganize and Redesignate Office
of Policy and Planning as Office
for Improvements in the
Administration of Justice

1-3.108 Selective Service Pardons
1-3.113 Redesignate Freedom of Information
Appeals Unit as Office of Privacy

and Information Appeals

1-3.301 Director, Bureau of Prisons;
Authority to Promulgate Rules

1-3.402 U.S. Parole Commission to replace
U.S. Board of Parole

1-6.200 Representation of DOJ Attorneys
by the Department: A.G. Order
633-77

1-9.000 Case Processing by Teletype with

Social Security Administration

1-9.000 Procedure for Obtaining Disclosure
of Social Security Administration
Information in Criminal Proceedings

1-9.000 Notification to Special Agent in
Charge Concerning Illegal or
Improper Actions by DEA or Treasury
Agents - :
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DATE AFFECTS USAM SUBJECT
7-14-78 1-14,210 Delegation of Authority to Conduct
‘Grand Jury Proceedings
TITLE 2
1-03-77 2-3.210 Appeals in Tax Cases
TITLE 3
Undtd 3-4,000 Sealing and Expungement of Case
Files Under 21 U.S.C. 844
TITLE 4 ' )
11-27-78 4-1.200 Responsibilities of the AAG for
Civil Division
9-15-78 4-1,210- Civil Division Reorganization
4-1.227
4-14-80 . 4-1.213 ‘Federal Programs Branch Case Reviews
5-12-80 4-1.213 . Organization of Federal Programs
Branch, Civil Division
4-01-79 ’ 4-1.300- Redelegations of authority in Civil
» 4-1.313 Division Cases
5-05-78 4-1.313 Addition of "Direct Referral Cases” ’
to USAM 4-1,313 ’
7-18-80 4-1.320 Impositions of sanctions upon Government
Counsel and Upon the Government Itself
8-15-80 4-1.327 Judicial Assistance to Foreign Tribunals
4-01-79 4-2,110- Redelegation of Authority in Civil
4-2.140 Division Cases
5-12-80 4-2,230 Monitoring of pre- and post judgment pay-
ments on VA educational overpayment
accounts
7-07-80 4-2.230 Monitoring of pre- and post judgment pay-
ments on VA educational overpayment
accounts
2-22-78 4-2.320 Memo Containing the USA's Recommen-—
dations for the Compromising or
Closing of Claims Beyond his
Authority
11-13-78 4-2.433 Payment of Compromises in Federal

Tort Claims Act Suits
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DATE
8-13-79
5-05-78

6-01-78
5-14-79
11-27-78
4-01-79
8-08-80
4-01-79

4-01-79

4-01-79

2-15-80

4-1-79
4-01-79

5-05-80

5-12-80

7-07-80

5-12-80
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DECEMBER 5, 1980 NO. 23
AFFECTS USAM SUBJECT

4-3.000 Withholding Taxes on Backpay Judgments

4-3,210 Payment of Judgments by GAO

4-3,210 New telephone number for GAO office
handling payment of judgments

4-4.230 Attorneys' Fees in EEO Cases

4=4,240 Attorney fees in FOI and PA suits

4-4,280 New USAM 4-4.280, Dealing with
Attorney's Fees in Right To Finan-
.cial Privacy Act Suits

4-4,310; Cases with International or Foreign

320; 330 Law Aspects

4-4,530 Addition to USAM 4-4.530 (costs re-
.coverable from United States)

4-4,810 Interest recoverable by the Gov't.

4-5,229 New USAM 4-5.229, dealing with limita-

4-5.530; 540;
550

4-5.924

4-6.400

4-6.600
4-6.600

4-6.600

tions in Right To Financial Privacy
Act suits.

FOIA and Privacy Act Matters

Sovereign immunity
Sovereign immunity

Coordination of Civil & Criminal Aspécts
of Fraud & Official Corruption Cases

Monitoring of pre— and post judgment
payments on VA educational overpay-
ment accounts

Monitoring of pre- and postjudgment
Payments on VA Educational Overpay-
ment Accounts

Memo of Understanding for Conduct of Test
Program to Collect VA Educational
Assistance Overpayments Less Than $600
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8-15-80 4=7.400
9-05-80 " 4-8.900
9-24-79 4-9,200
9-24-79 4-9,700
8-08-80 4-10-100
8-01-80 4-11,210;
220; 230
4-01-79 4-11.850
4-21-80 | 4-11.860
4-07-80 4-12,250;
2513 .252
5-22-78 4-12.270
4-16-79 4-13.230
7-25-80 4-13.330
11-27-78 4-13.335
7-30-79 4-13.350
8-1-80 4-13.350
4-1-79 . 4-13.361
6-25-79 4-15.000

Addition of a New Sentence to
USAM 4-12,270

DECEMBER 5, 1980 NO. 25

SUBJECT .

Application of State Law to Questions
Arising in the Foreclosure of Government-

~ Held Mortgages

Renegotiations Act Claims

McNamara-0'Hara Service Contract Act Cases
Waish-Healy Act_céses

Cancellation of Patents

Copyright, Patent, and Trademark
Litigation

New USAM 4-11.850, discussing Right
To Financial Privacy Act litigation

FEGLI litigation

Priority of Liens (2420 cases)

New USAM 4-13.230, discussing revised
HEW regulations governing Social
Security Act disability benefits

Customs Matters
News discussing "Energy Cases”
Review of Government Personnel Cases

under the Civil Service Reform Act
of 1978

Review of Government Personnel Cases
under the Civil Service Reform Act of 1978

Haﬁdling of Suits Against Gov't
Employees

Subjects Treated in Civil Division
Practice Manual
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DATE

9-06-77
9-14-78
9-14-78
9-14-78
9-14-78
9-14-78

9-14-78
4-22-80

6-21-77

6-21-77

6-21-77

5-23-80

AFFECTS USAM

TITLE 5

TITLE .6

TITLE 7

TITLE 8

5-3.321;
5-3.322
5-4.321
5-5.321
5-7.120
5-7.314

5-7.321

5-8.311
6-3.630

7-2.000

8-2.000

8-2.000

8-2.170
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SUBJECT

Category 1 Matters and Category 2
Matters—-Land Acquisition Cases

Requiremeht for Authorization
to Initiate Action

Requirement for Authorization to
Initiate Action

Statutes Administered by the
General Litigation Section

Cooperation and Coordination with
the Council on Environmental Quality

Requirement for Authorization to
Inititate Action

Cooperation and Coordination with

~ the Council on Environmental Quality

Responsibilities of United States
Attorney of Receipt of Complaint

Part 25-Recommendations to

President on Civil Aeronautic

Board Decisions, Procedures for
Receiving Comments by Private Parties

Part 55-Implementation of Provisions
of Voting Rights Act re Language
Minority Groups (interpretive
guidelines)

Part 42-Coordination of Enforcement
of Non-discrimination in Federally
Assisted Programs

Standards for Amicus Participation
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DATE AFFECTS USAM SUBJECT
10-18-77 8-2.220 Suits Against the Secretary of
Commerce Challenging the 107%
Minority Business Set—-Aside of
the Public Works Employment
Act of 1977 P.L 95-28 (May 13, 1977)
5-23-80 8-2,.400 Amicus Participation By the Division
5-23-80 8-3.190 Notification to Parties of Disposition
of Criminal Civil Rights Matters
5-23-80 8-3.300 Notification to Parties of Disposition
- of Criminal Civil Rights Matters
TITLE 9
7-11-79 9-1.000 Criminal Division Reorganization
Undtd (3-80) 9-1.103 ‘Description of Public Integrity Section
3-14-80 9-1.103 Criminal Division Reorganization
11-13-79 9-1.160 Requests for Grand Jury Authorization
' Letters for Division Attorneys
Undtd 9-1.215 Foreign Corrupt Practices Act of 1977-
78dd-~1; and 15 U.S.C. 78dd-2
4-14-80 9-1.403; Criminal Division Reorganization
.404;.410
4-16-80 9-1.502 Criminal Division Brief/Memo Bank
7-08-80 9-1.503 Case Citation
6-22-79 9-2,000 Cancellation of Outstanding Memorandum
1-25-80 9-2,145 Interstate Agreement on Detainers
5-05-80 9-2.148 Informal Immunity
5-12-80 9-4,206 & 7 Mail Covers
2-28-80 9-4,116 Oral Search Warrants
6-28-79 9-4.600 Hypnosis
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DATE

Undtd
9~15-80

4-28-80

9-10-80

9-15-80
9-15-80
7-28-80

2-06-80
9-18-80
12-13-78
5-31-77
8-13-79
8-13-80

10-06-80

7-22-80
11-13-79
10-22-79

6-06-80

2-27-80
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AFFECTS USAM SUBJECT
9-7.000; Defendant Overhearings and Attorney
9-7.317 Overhearings Wiretap Motions
9-7.110 Authorization of Applications
for Interception Orders
9-7.230 Pen Register Surveillance

9-7.230;9-7.927;
9-7.928

9-7.910
9-8.130

9-11.220
-9-11.220
9-11.220
9-11.230
9-11.230
9-11.230
9-17.000
9-20.140 to
9-20.146

9-42.000

9-42.520

9-47.120

Trap and Trace Guidelines

Form Interception Application
Form Interception Order
Motion to Transfer

Use of Grand Jury to Locate
Fugitives

Obtaining Records To Aid in the
Location of Federal Fugitives by

Use of the All Writs Act, 28 U.S.C. 1651
Use of Grand Jury to Locate Fugitives

Grand Jury Subpoena for Telephone
Toll Records ‘

Fair Credit Reporting Act and Grand
Jury Subpoenas

Fair Credit Reporting Act and Grand
Jury Subpoenas

Speedy Trial Act

Indian Reservations

Prep. Reports on Convicted Prisoners
for Parole Commission

Coordination of Fraud Against
the Government Cases (non—-disclosable)

Dept of Agriculture-Food Stamp Violations

Foreign Corrupt Practices Act
Review Procedure
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DATE AFFECTS USAM : SUBJECT
 6-09-80 9-47.140 Foreign Corrupt Practices Act Review
Procedure
5-22-79 9-61.132 & Steps to be Taken to Assure the
9-61.133 Serious Consideration of All Motor

Vehicle Theft Cases for Prosecution

7-28-80 9-61.620 Supervising Section and Prosecutive
Policy '

7-28-80 9-61.651 Merger

7-28-80 9-61.682 . Night Depositories

7-28-80 9-61.683 Automatéd Teller Machines (Off-Premises)

7-28-80 ~ 9-61.691 Extortion- Applicability of the Hobbs Act

(18 U.S.C. 1951) to Extortionate Demands
Made Upon Banking Institutions

7-28-80 9-63.518 . Effect of Simpson v. United States
on 18 U.S.C. 924(c)

7-28-80  9-63.519 United States v. Batchelder,
42 U, S. 114 (1979)

7-28-80 ' 9-63.642 Collateral Attack by Defendants on the
‘ Underlying Felony Conviction

7-28-80 . 9-63.682 Effect of §5021 Youth Corrections Act
Certificate on Status as Convicted Felon

8-13-80 9-65.806 Offenses Agalnst Officials of the Coordi-
nation Council for North American
Affairs (TAIWAN)

8-08-79 9-69.260 - Perjury: False Affidavits Submitted
: in Federal Court Proceedings Do Not
Constitute Perjury Under 18 USC 1623

1-03-80 9-69.420 Issﬁance of Federal Complaint in Aid
of States' Prerequisites to; Policy

9-5-80 9-70.002 Farm Labor Contractor Registration Act

6-11-80 5—75.000 Obsceﬁity

6-11-80 9-75.080; Sexual Exploitation of Children;

084 Child Pornography
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DATE

6-11-80
6-11-80
6-11-80
9-5-80

3-12-79

10-6-80

8-7-80

5-11-78
3-14-80

5-23-80

2-29-80

4-21-80

4-05-79

(Revised

Listing of all Bluesheets in Effect

895

DECEMBER 7, 1980 NO. 25
AFFECTS USAM  SUBJECT
9-75.110 Venue
9-75.140 Prosecutive Priority
9-75.631 Exception - Child Pornography Cases
9-78.400 7 U.S.C. 2041, et. seq.
9-79.260 Access to Information Filed Pursuant
to the Currency & Foreign Transactions.-
Reporting Act o
9-85.315 Census
9-100.280 ‘Continuing Criminal Enterprise (408)
21 U.S.C, 848
© 9-120.160 Fines in Youth Corrections Act Cases
9-120.210 Armed Forces Locator Services
9-120.210 Directory: Dept. of Motor Vehicles
: Driver's License Bureau
9-121.120, Authority to Compromise & Close
«153 and .154 Appedrance Bond Forfeiture Judgements
9-121.140 Application of Cash Bail to Criminal
Fines
9-123.000 Costs of Prosecution (28 U.S.C. 1918(b))
11-26-80)
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Title 10--Executive Office for United States Attorneys

Title 10 has been distributed to U.S. Attorneys Offices only, because it
consists of administrative guidelines for U.S. Attorneys and their staffs,
The following is a list of all Title 10 Bluesheets currently in effect.

DATE AFFECTS USAM SUBJECT

9-8-80 10-2.100 Notice to Competitive Service
: Applicants or Employees Proposed
for Appointment to Excepted

Positions
7-14-80 10-2.123 Tax Check Waiver (Individual)
8-6-80 10-2.142 Employment Review Committee for

Non—-Attorneys

7-16-80 10-2.144 Certification Procedures for
GS-9 and Above Positions

9-12-80 : 10-2.145 Procedures for Detailing Schedule
' C Secretaries to Competitive
Service Positions

7-16-80 -10-2.193 Requirements for Sensitive
: Positions—- Neon—Attorney
8-14-80 . 10-..193 Preappbintment Security Requirements
10-29-80 10-2.194 Procedures for Requesting Access to
Sensitive Compartments Info. (SCI)
6-13-80 10-2.4°0 Justice Earnings Statement
5-23-80 10-2.52" Racial/Ethnic Codes
8-22-80 10-2.523 Affirmative Action Monitoring
Procedures
8-22-80 10-2.524 Collection, Retention & Use of

Applicant Race, Sex, Ethnicity
and Disability Status Data

10-24-80 10-2.525 Facility Accessibility

8-22-80 10-2.525 Employment Review Procedures
for Grades GS-1 - GS-12

10-6-80 10-2.540 ' Performance Appraisal System for
Attorneys
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DATE
6-11-80
8-26-80
6-18-80

6-11-80

7-11-80

9-29-80
6-6-80

6-6-80
6-6-80
6-23-80
10-30-80
8-5-80

6-23-80
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AFFECTS USAM SUBJECT
10-2.545 Younger Fed. Lawyer Awards
10-2.551 Standard of Conduct
10-2.552 Financial Disclosure Report
10-2.564 Authorization & Payment of
Training
10-2.611 Restoration of Annual Leave
10-2.630 SF 2809- Health Benefits Registration
' Form
10-2.650 Unemployment Compensation for
Federal Employees
10-2.660 Processing Form CA-1207
10-2.664 OWCP Uniform Billing Procedure
10-4.262 Procedures
" 10-4.430 Closing Notice for Case Files
10-6.100 Receipg Acknowledgment Form USA-204
10-6.220 Docketing & Reporting System
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UNITED STATES ATTORNEYS' MANUAL~--TRANSMITTALS

The following United States Attorneys' Manual Transmittals
have been issued to date in accordance with USAM 1-1.500. - This
monthly listing may be removed from the Bulletin and used as a
check list to assure that your Manual is up to date.

TRANSMITTAL
AFFECTING DATE DATE OF
TITLE NO. MO/DAY/YR Text CONTENTS
1 1 8/20/76 8/31/76 Ch. 1,2,3
2 9/03/76 9/15/76 Ch. 5
3 9/14/76 9/24/76 Ch. 8
4 9/16/76 10/01/76 Ch. 4
5 2/04/77 "1/10/77 Ch. 6,10,12
6 3/10/77 1/14/77 Ch. 11
. 7 6/24/77 6/15/77  ch. 13
. 8 1/18/78 2/01/78 Ch. 14
9 5/18/79 5/08/79 Ch. 5
10 8/22/79 8/02/79 Revisions to
1-1.400
11 10/09/79 10/09/79 Index to Manual
12 11/21/79 11/16/79 Revision to Ch.
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. ~ TRANSMITTAL
AFFECTING DATE DATE OF
TITLE NO. MO/DAY/YR TEXT CONTENTS
*38 7-8-80 7-27-80  Revisions to Ch. 2, 16,
17, 60, 63, & 73, Index
to Manual

*Due to the numerous obsolete pages contained in transmittals 1-30, the
Manual Staff has consolidated all the current material into 7 transmittals.
The transmittals numbered 31-37 are a consolidation of transmittals 1-30
and anyone requesting Title 9 for the first time from hereon will receive
only transmittals 31-37. Then all Title 9 holders received No. 38.
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Attorney General Order No. 916-80

Order No. 916-80 of the Attorney General dated November 5, 1980, is
attached as an appendix for your information and compliance.

(Executive Office)



@ffire of the Attornep General 007
Washington, A. €. 20530

[28 CFR, Part 50]

Order No. 916-80

POLICY WITH REGARD TO THE ISSUANCE OF
SUBPOENAS TO MEMBERS OF THE NEWS MEDIA,
SUBPOENAS FOR TELEPHONE TOLL RECORDS OF
MEMBERS OF THE NEWS MEDIA, AND THE
INTERROGATION, INDICTMENT, OR ARREST OF,
MEMBERS OF THE NEWS MEDIA.
AGENCY: ‘Department of Justice
_ ACTION: Final Rule
SUMMARY: To amend the existing policy with regard to issuance
of subpoenas to members of the news media in order to make it
. " applicabie to subpoenas in civil proceedings and to subpoenas
for telephone toll records and for other purposes.
EFFECTIVE DATE: November 12, 1980. |
FOR FURTHER INFORMATION CONTACT: Victor H. Kramer, Counselor
to the Attorney General, Office of the Attormey General,
Department of Justice, Washington, D.C. 20530, (202) 633-3892.
By virtue of the authority vested in me as Attorney
General by 5 U.S.C, 301, and 28 U.S.C. 509, 516 and 519, it is
hereby ordered: ) | : _ 4
1. Section 50.10 of Title 28, Code ofAFéderal Regulatioﬁs,
is revised to read as follows:
-§ 50.10. Policy with regard to the issuance of
subpoenas to members of the news media, subpoenas
‘ for telephone toll records of members of the news

media, and the interrogation, indictment, or
arrest of, members of the news media.
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Because freedom of the press can be no broadexr than ‘

the freedom of reporters to 1n§estigate aﬁd report'the news,

the prosecutorial power of the government should not be:uséd

in such.a way{that it impairs a reporter's responsibility

to cover as broadly as possible controversial public issues.
This policy statement is thus-tntende& to frbvide pfotection'fofv'
the news-media ffom forms of compulsory process, whether

civil or criminal, which might impair the new§ gathering

function. In balancing the concern that the Department of
Justice'haS"for‘the_work of the news media and the Department's
obligation to the fair administration of justice, the following
guidelines shall be adhered to by all members of the Depaftment
in all cases:

- m e ome oy e o

'(a) In determining whether to request issuance of a

subpoéna to a member of the news media, or for telephone toll
records of any member of the news media, the approach in every
case must be to strike the proper balance between the public's
interest in'the freevdissemination of ideas and information
and the public's interest iﬁ effective law enforcement and the
fair administration of justice. |

(b) All reasonable attempts should be made to obtain
information from alternative sources before considering
issuing a subpoena to a member of the news media, and
similarly all reasonable alternative investigative steps

should be taken before gonsidering issuing a subpoena for

telephone toll records of any member of the news media.
(c) Negotiations with the media shall be pursued in

all cases in which a subpoena to a member of the news media
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is contemplatgd. These negotiations should attempt to accom-
modate the interests of the trial or grand jury with the
infefests of the media. Where the nature of the investigation
permits, the government should maké clear what its.needs

are in a partigular'case as well as its willingness to respond
to particular problems of the media.

| (d) Negotiations with the affected member of the news
media shall be pgrsued in all cases in which a subpoena for
the telephone toll records of any member of the news media

is contemplated where the responsible Assistént Attorney
General determines that such negotiations would not pose a
substantial threaﬁ to thé integriﬁy of the investigation

in connection with which the records are sought. Such
determination shall be reviewed by the Attorney General when
considering a subpoena authorized under subséétion (e).

(é) No subpoena may be issued to any member of the news
media or for the telephone toli records of any member of the
news media without the express authorization of the Attormey
General; provided that, if a member of the news media with
whom negotiations are conducted under subsection (é) expressly
agrees to provide the material sought, and if that material has
already been published or broadcast, the United States Attorney
or the responsible Assistant Attorney General, after having
been personally satisfied that the requirements of this section
have beeﬁ met, may authorize issuance of the subpoena and shall
thereafter submit to the Office of Public Affairs a report
detailing the circumstances surrounding the issuance of the

subpoena.
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(f) In requesting the Attorney General's authorization
for a subpoena to a member of the news media, the following
prlnciples will apply: o |
(1) In criminal cases, there Should be reasonable
grounds to believe, based on infdrmatioo obtained from non-
media sources, that a crime has occurred; and that the -
information sought is essential to a successfui‘iﬁvestigation
-- particularly with reference to directly establishing
guilt or innocence. The subpoena should not be used to
obtain peripheral,‘noﬁessentiel, or speculative-information.
(2) In civil cases there should be reasonable grounds,
~ based on nonmedia sources, to believe that the information -
sought is essential to the successful completion of the
litigation in a case of substantial importance. The subpoena
should not be used to obfainvperipheral, nonessential, or
speculative information | |
(3) The government should have unsuccessfully attempted
to obtaln the information from alternative nonmedla sources.
(4) The use of'subpoenas to members of the:news media
should,.except under exigent circumstances, be lipited to
the verification of published ipformation and to euch
surrounding circumstances as relate to the accuracy of the
published informatioﬁ.
~{5) Evenlsubpoene authorieation requests -for publicly
disclosed information should be treated with care to avoid

claims of harassment.
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. _ : (6) Subpoenas should, wherever possible, be directed
| at material information regarding a limited subject matter,
should cover a reasonably limited period of fime, and should
avoid requiring broduction of a large volume of unpublished
material. They should give reasonable and timely notice
'of the demand for documents. |
(g) In requesting the Attormey General's. authorization
for a subpoena for the telephone toll records of members of
the news media, the following pfinciples will apply:
| : (1)‘Therg should be_reasonaﬁle ground to believe that a
crime haé been committed and that the infdrmation sought is
essential to the successful investigation of that crime. -
‘ The subpoena should be as narrowly drawn as possible; it
- should be directed at relevant information regarding a iimited
subject matter and should cover a reasoﬂablyilimited time
period. In addition, prior to seeking the AttorneflGeneral's
authorization, the government should have pursued éll reaspnéble
alternative investigation steps as required by subsection (b).
o (2) Wheﬁithefe have beeﬁ.negotiatibns ﬁith_a meﬁﬁér ofhv
'“thé.news media whose telehone toll records are to 5e‘sub-
poenaed, the member shall be given reasonable-and\timely notice
of the determination of the Attorney General to authorize the
‘'subpoena and that fhe government intends to issue it,
(3) Wﬁen the telephoﬁe'tdll records of a member of the
. news meciia have been subpoenaed without the notice provided

for in paragraph (2) of this subsection, notification of the
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subpoena shall be given the member of the nens media as soon .
thereafter as it is determined that such notlflcation will
no longer pose a clear and substantial threat to the integrity
'of the investigation. 1In any event, such notification shall
dccur"within‘és days of any return made pursuant to the subpoena,
except that the responsible Assistant Attorney General may | |
- @uthorize delay of notification for no more than an additional
45 days.

(4) Any information obtained as a result of a subpoena
. issued for telephone toll records shall be closely held s0 as
to prevent disclosure of the information to unauthorized

persons or for improper purposes,

(h) No member of the Department shall subJect a member

of the news media to questionxng as to any offense which he
is suspected of having committed in the course of, or arising
out of.'the coéerage or investigation of a news story, or
while engaged in the performance of his official duties as

a member of the news media, without the express euthority of

the Attorney General; provided, however, that where’exigent
circumstances preclude pridr approval, the requirements of sub-
" section (1) of this section shall be observed.

. (1) A member of the'Department shall secure the express
authority of the Attorney General before a warrant for an arrest
. 1s sought, and whenever possible before an arrest not requiring

a warrant, of a member of the news media for any offense which .

he is suspected of having committed in the course of, or
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~arising out of “the coverage or investigation of a news story,
or whxle engaged in the performance of his official duties as
a member of the news medla

(j) No member of the Department shall present information -
to a grand jury seeklng a bill of indictment, or file an
--information, against a member of the news media for any offense
which he is suspected of having committed in the. course of,
or arising out of, the coverage or investigation of a news
story, or while engaged in the performance of his official
. duties as a member of the news media, without the éxpress
authority of the Attorney General.

tk) In requesting ﬁhe Attorney General’s authorization
to question, to arrest or‘to seek an arrest warrant for, orx
" to present information to a grahd jury seeking a bill of
indictment or to file an information égainst, a member of the
news media for an offense which'he is suspected of having com-
mitted during the course df, or arising out of, the coverage
or investigation of a news story, or committed while engaged
in the performance of his official duties as a member of the
news media, a member of the Department shall state all facts
necessary for determination of the issues by the Attorney
General. A copy of the request shall be sent to the Director
of Public Affairs. |

(1) When an arrest or questioning of a member of the news
media is necessary before prior authorization of the Attorney

General can be obtained, notification of the arrest or questioning,
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the circumstances demonstrating that an exception to the require- .

qeﬁt of prior authorization existed, and a statement containing
the information that would have been given in requesting prior
authorizatién, shall be commuhictted iﬁmédiately to thg
Attt:ney'cenéral and to the Director of Public Affairs.

(m) In 1ight’bf the intent of this Section to protect
fteedom of the press, news gathering functions, and news media
sources, this bolicy statement does not apply to demands for
purely commercial or financial information unrelated to the riews
gatheringAfunction.
| (n) Failure to obtain the prior approvallof the Attorney -
General may constitute grounds for an administrative reprimand
or other appropriate disciplinary acti_on. The principles set : ,'
forth in this section are not intended:to create or recognize

any legally enforceable right in any person.

2. The section heading for § 50.10 in the table of
contents of Part 50 of Chapter 1 of Title 28, Code of Federal
Régulations, is revised to read as follows:

Policy With.Regard To The iSsuance of Subpoénas

Tt Members Of The‘News Media, Subpoenas For-Telgphéne

Toll Records-Of Members Of The News Media, ;nd The

Intérrogation; Ipdictment; Or Arrest Of, Hembers.Of o

The News Mgdia. |

-

Date: // ,_ffj

- y/Befijamin R. Civiletty
pLtorney General

DOJ-1980-12



