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COMMENDATIONS

Assistant United States Attorneys LESLEY OELSNER and MARK F. POMERANTZ,
Southern District of New York, have been commended by Vice Admiral J. S.
Gracey, U.S. Coast Guard, Commander, Third Coast Guard District, for their
work on the successful prosecution and affirmation on appeal of United
States v. Strifle which concerned United States citizens involved in
smuggling marijuana on a Panamanian flag vessel.

Assistant United States Attorney PAUL L. SCHECHTMAN, Southern District of
New York, has been commended by Mr. James R. D'Amelio, Special Agent in
Charge, United States Secret Service, New York Field Office, for his fine
work in the recently successful resolution of a case involving an alleged
Presidential threat.

Assistant United States Attorney CAROLYN TURCHIN, Central District of
Cali fornia, has been commended by Mr. Rolland N. Hughes, Special Agent in
-Charge, Drug Enforcement Administration in Los Angeles, California, for her

‘ outstanding efforts in the prosecution of three defendants in the recent
Kent Ewing case dealing with narcotic drug controlled substance.
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EXECUTIVE OFFICE FOR U. S. ATTORNEYS
William P. Tyson, Director

POINTS TO REMEMBER

Ethics = Ex Parte Communication With Represented Defendants

Several recent incidents have occurred wherein Assistant United States
Attorneys have had grievances filed against them for a violation of The
American Bar Association, Canon 7 Disciplinary Rule 7-104, "Communicating
With One of Adverse Interest,” or the state bar equivalent. In connection
with one of these grievances, the Deputy Attorney General articulated the
Department's policy relative to such communications. His letter and
attachment of January 23, 1982, is attached. (Excisions have been made to
protect the priv?cy of the Assistant United States AttorneW”J ——

If any type of grievance is filed against an Assistant United States
Attorney, please advise the Executive Office in writing at once. Copies of
the complaint or other pertinent documents should accompany your letter
setting forth the circumstances. We wish to know of all such incidents not
only because of our marked, continuing concern for high professional
standards and conduct, but because the Department of Justice is profoundly
concerned that Assistant United States Attorneys not be saddled with
discipline for conduct irreproachable under federal law and necessary to
the effective discharge of their prosecutorial duties. Such discipline
would not only jeopardize the vindication of federal, civil, and criminal
law, but would raise grave constitutional issues as well.

United States Attorneys who are not already aware of the guidelines
provided to FBI agents concerning communications with an accused, may wish
to contact their Special Agent In Charge and obtain copies of a memorandum
of August 17, 1980, to all Special Agents In Charge, Subject: Interviews
of Represented Defendants, and a memorandum to all Special Agents In Charge,
dated November 16, 1981, Subject: Edwards v. Arizona.

A person in the Executive Office who is familiar with this topic is
Mr. Les Rowe, FTS 633-4024.

(Executive Office)



U.S. Department of Justice

Office of the Deputy Attorney General

The Deputy Attomney General Weshington, D.C, 20530
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Aiéorney

Relative to the grievance in the above-captioned proceeding,

I wish to inform you of one exception, among others, that the
United States Department of Justice believes is appropriate to
the ordinary rule that the government will not interview or
otherwise communicate with an accused without prior notice to
his counsel. Generally speaking, the Department believes that
government lawyers and agents should avoid any discussion
relating to pending charges with a represented defendant unless

. they have received the consent of his attorney. This practice
furthers the attorney-client relationship between a defendant
and his counsel.

Occasionally, however, a represented defendant seeks out
an agent or prosecutor and insists on communicating or negoti-
ating regarding pending charges without the knowledge of his
attorney. Such unilateral contacts with the government are
frequently initiated when the defendant believes that his life
or family will be jeopardized if his counsel -- who may represent
cothers involved in the alleged illicit enterprise -- is apprised
of the communications which the defendant wishes to make to
the government. In these or other appropriate circumstances,
the Department believes that the defendant should be advised
of his right to retain separate counsel and that the government
is willing to aid him in obtaining confidential court appointment
of such counsel. After this advice is provided the accused,
the Department believes that communications with him are
proper so long as the accused makes a knowing and intelligent .
waiver of the right to counsel, preferably in writing.
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The Department believes that negotiating a plea bargain
with an accused who has knowingly and intelligently waived his
right to the presence of counsel, who has initiated the negoti-
ations and requested confidentiality from his appointed attorney
because of fear of possible retaliation or otherwise, and who
has been advised by the government as to his right to secure
different counsel is irreproachable conduct under the Constitution
and federal statutes and rules. This understanding is in
accord with the Department's legal conclusions regarding direct
communications between government officials and represented
defendants as delineated by then Deputy Attorney General Charles B.
Renfrew in a June 30, 1980, letter to the Chairman of the House
Judiciary Subcommittee on Civil and Constitutional Rights. A
copy of that letter is enclosed for your convenience.

The foregoing information has been provided to you in response
to your request that the Department's policy in the situation
addressed in the grievance against 4ENgE» be articulated.

In no way should you believe or represent to anyone that the
Department has prejudged the propriety of allENEED -ctions
which are currently under review by the District Nine Grievance
Committee. The Office of Professional Responsibility of the De-
partment of Justice has deferred further inquiry into this
matter pending a decision by that Committee.

By copy of this letter you may wish to advise the District
Nine Grievance Committee of the Department's policy regarding
direct communication with an accused.

Sincerely,

' Edward C. Schmults
Deputy Attorney General
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U.S. Department of Justice
Office of the Deputy Atlornc)} General

The Deputy Attomey General Washingten, D.C. 20530

Honorable Don:-Edwards -

Chairman, Subcommittee on Civil JUN 30 1950
and Constitutional Rights

Committee on the Judiciary

house of Representatives

Washington, D.C. 20515

<
Dear Mr. Chairman:

Your letter of November 20, 1979, to the Attorney
General regarding the Glover case-has been brought to my
attention. 1 apologize Ior the delay in following Up our
interim response,

indicted defendants recurs from time to time and often poses
difficult ethical and legal questions. Fortunately, however,
the facts of the Glover case are most unusual and do not
typify the kinds of contacts between agents and represented
defendants that we regard as proper.

As you note, the problem of investigating and interviewing ‘

For the last several months the Department has been
exploring the issues raised by direct cormunications between
government officials and represented defendants. Under
established case law, the Sixth Amendment right to the
advice and precence of counsel can be waived by a represented
cefendant even outside the presence of counsel. Afrer exhaustive
Tesearch the Department's Office of Legal Counsel has also
determined that interviews by the government with represented
defendants conducted without prior notice to counsel are
permissible under the American Bar Association's disciplinary
rules where the interviews are necessary to the performance
of the Department's statutory duty to prosecute offenses
‘against the United States. Nevertheless, we recognize that
such interviews raise difficult policy questidne: the
Department of Justice's obligation to conduct criminal
investigations must be balanced against the important
interest in fostering effective attorney-client relationships.

We expect in the reasonably near future to promulgate
new policy in this area to govern the conduct of the Department's
prosecutors and investigative agents, including agents in ' ‘
the Federal Bureau of Investigation and the Drug Enforcement
Administration. Although the policy is still under review,
we are able to provide you with a brief outline of our
likely approach.
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As a matter of general practice, we believe that government
lawyers and agents should avoid any discussion rélating to
pending charges with a represented defendant unless they
have received the consent of his attorney. We believe this
policy is important in order to promote the effectiveness of
the attorney-client relationship between a defendant and his
counsel. Prosecutors and agents have been, and will continue
to be, sensitized to this general principle.

There will be, however, a number of situations in which
interview of a defendant without the knowledge or consent of
his counsel may be appropriate. First, there are occasions
when a represented defendant seeks out the agent or prosecutor
and insists on cormunicating without the knowledge of his
attorney. Often such contacts are initiated when the defendant
claims that his life or family will be in physical jeopardy
if his counsel -- who may represent others in the alleged
criminal enterprise -- were aware of the nature of the
communications which the defendant wishes to make to the
government. In these circumstances, the defendant should be
advised of his right to retain separate counsel and advised
that the government is willing to aid him in seeking confidential
court appointment of separate counsel. Once this advice is
given, we believe that communications can proceed so long as
there is a clear, knowing and intelligent waiver of the
right to counsel, preferably in writing. '

A second exception to the generzl rule against direct
contacts with a defendant arises where the represented
defendant may continue to be engaged in criminal conduct
other than that for which he is under indictment. 1In this
type of situation, the government may employ undercover
agents or operatives to communicate with the defendant in an
effort to foil his plans and to prosecute him for the separate
offenses. Plainly, the fact that the defendant has been
indicted on one charge cannot serve to immunize hir from the
use of ordinary investigative techniques with respect to
other criminal activities in which he may be involved. 1In
such a situation, it is possible -- although not the design
of the government -- that communications can arise relatin$
to the pending offense. Consistent with the Supreme Court's
Tecent ruling in United States v. Henry, No. 79-121 (June
16, 1980), we instruct our operatives not to deliberately
elicit from such defendants statements concerning the pending
charges, and we caution them to do their best to minimize
any such cormunications that may nevertheless occur. We
also take other precautions to avoid potential problems in
this area, although these steps are not always successful.
In this type of situation, it is clearly not feasible to
seek to retain or appoint separate counsel.




Third,. there may be circumstances where the government
is seeking information critical to the safety of life or
1imb -~ for example, the location of a kidnapping victim --
from a represented defendant and there is substantial reason
to believe that the presence of counsel will delay or impede
the flow of the needed information. This should be a rare
case and should be undertaken only when those in supervisory
positions are convinced there are no feasible alternatives.

We do not suggest that the foregoing represents an
exhaustive catalog of the situations which may arise where
there will have to be contacts between government representatives
and a represented defendant without the knowledge or consent
of his attorney. On the contrary, we believe they illustrate
some of the reasons that it is impossible to approach this
area with absolute hard and fast rules, and they underscore
the need to apply general rules flexibly to meet unforeseen
contingencies. Accordingly, in addition to the foregoing,
‘our policy will permit Department representatives to conduct
interviews of a represented defendant without notifying
counsel on the basis of extenuating circumstances (such as
defense counsel's involvement in the criminal offense or
other serious conflict of interest) if but only if a United
States Attorney or other appropriate Department of Justice
official specifically authorizes the contact.

In all cases, we will continue, in accordance with
constitutional requirements, to advise the individual of Ris
Miranda rights. I1f the individual has already retained
counsel, we will continue to in‘orm the individual of his
right to have that lawyer or another lawyer present.

In conclusion, we neither endorse nor condone situatioms,
such as those alleged in Glover, where a government agent
misrepresents the position oi a defendant s counsel or
disregards an explicit ruling by a court. Ve emphasize
again, however, that this scenario is most atypical; and we
will do our best to prevent such occurrences from arising in
the future. '

We appreciate your interest in this matter. Please do

not hesitate to contact us if there is any further information
we can provide. :

Sincerely,

Charles B. Renfrel
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Plea Bargains in Fraud Cases

In order to insure wide distribution, the following teletype was
forwarded to the United States Attorneys' Bulletin for publication.

TO: All United States Attorneys
FROM: William P. Tyson, Director

RE: Plea Bargains in Fraud Cases

It has come to my attention that cases involving fraud against the
United States have been settled by the acceptance of a plea bargain without
requiring a stipulation of facts of the fraud involved. Subsequent civil
cases for collection have been rendered impossible in some cases because of
a lack of other available evidence. In the future, Assistant United States
Attorneys should endeavor to obtain an explicit sitpulation with regard- to
the extent of the fraud and its fiscal impact on the United States in such
cases whenever possible. See, e.g., United States v. Podell, 436 F. Supp.
1039, 1042-1044 (S.D. N.Y. 1977), aff'd. 572 F. 24 31, 36 (2d Cir. 1978).

In connection with plea bargains in fraud cases yoﬁ should also be
aware of the following:

Title 9-2.159 cautions United States Attorneys to use extreme care to
avoid giving a false impression or making any representations suggesting
that, as a result of any plea agreement or commitment to cooperate, a civil
or tax suit will be compromised, foreclosed, or somehow merged into the
disposition of the criminal case.

Title 4-1.218 states that the United States Attorney should communicate
with the Frauds Section when dealing with a case which has civil fraud
potential. (This section is being amended to reflect the fact that civil
fraud matters now come under the authority of the Commercial Litigation
Branch, Civil Division, FTS 724-7174).

Title 9-42.451 limits plea bargains that would forego or restrict
administrative remedies and requires prior explicit approval from the
Criminal Division.

As a related matter, Title 9-16.240 directs that the United States
Attorney should consult with the Federal investigative agency involved
before exercising the power to negotiate guilty pleas in criminal cases.

If you have any questionsvéoncerning this matter please contact the

Assistant Director for Legal Services (Mr. Les Rowe, 633-4024).

(Executive Office)
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Assistance in Preparation of Equal Access to Justice Act Cases

The following is a memorandum from J. Paul McGrath, Assistant Attorney

General, Civil Division, to all United States Attorneys concerning the
Equal Access to Justice Act. '

U.S. Department of Justice

Civil Division

Office of the Assistant Attorney General Washington, D.C. 20530

12FEB iS82

MEMORANDUM
TO: UNI FD STATES ATTORNEY
FROM: ,'%/
i k%nt tyo eral
SUBJECT: Assistance in Preparation of Equal

Access'to Justice Act Cases
1%

The Equal Access to Justice Act ("EAJA"), authorizing
the award of attorney's fees and other expenses to parties
prevailing against the United States in certain administrative
and judicial actions, has been in effect for three months. As
anticipated, the EAJA is generating litigation within the Civil
Division now, and it is expected that we will be handling a
great amount of this litigation in the near future.

So that the Division is adequately prepared to handle this
matter, I have designated "liaison" attorneys in each Branch,
who are listed below. I have also asked my Special Assistant,
Susan Herdina, to act as the coordinator of our EAJA efforts.

William G. Kanter (Appellate Staff) 633-1597
Paul Blaine (Commercial Branch) 724-7342
Barbara O'Malley (Torts Branch) 724-7326
Susan Engelman (Torts Branch/FTCA) 724-6820
‘Barbara Herwig (Torts Branch/Bivens) 724-6859
Lewis Wise (Federal Programs) 633-3786
Stuart Licht (Federal Programs) 633-4830

I strongly suggest these people be contacted when your attorneys
confront an EAJA issue that is not answered in the Department of
Justice guidelines.

Additionally, I have been asked by the Acting General Counsel
of the General Accounting Office, Harry R. Van Cleve, to remind
you that the transmittal letter for any award of attorney's fees
should specify that the EAJA is the statutory authority for the
award. It is my understanding that failure to include this
information will delay the payment process.

(Civil Division)
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CIVIL DIVISION
Assistant Attorney General J. Paul McGrath

Bowman v. Wilson, No. 81-1754, 3rd Circuit (February 8, 1982i.
D.J. #145-4-4010.

COURT MARTIAL JURISDICTION AND HABEAS
CORPUS: THIRD CIRCUIT HOLDS COURT MARTIAL
SHOULD NOT BE ENJOINED FOR THE REASON THAT
ARMY CUSTODY OF THE INDIVIDUAL TO BE COURT
MARTIALED MAY HAVE VIOLATED A STATE COURT
CONDITIONAL RELEASE ORDER

In October of 1979, the Army was prepared to court martial
the petitioner, an Army private, for various serious military
crimes. On the eve of his court martial, the private escaped
military custody. Some five months later, District of Columbia
police arrested him for more serious crimes he had allegedly
committed in D.C. The D.C. Superior Court found him not guilty
by reason of insanity and committed him to St. Elizabeth's
Hospital. Two months later, since petitioner's condition had
improved, the court conditionally released him from the
hospital. The conditional release order required petitioner to,
inter alia, reside at home and check in with the hospital once a
week.

At this point the Army learned of petitioner's commitment to
St. Elizabeth's. Military police went to the hospital, and
without knowledge of the conditional release order, took
petitioner into custody and transported him to Philadelphia. The
Superior Court, upset at the Army's action, entered two orders
directing the military to return petitioner. The military dis-
regarded these orders. Petitioner instituted habeas corpus
proceedings in the district court in Philadelphia. The district
court granted the writ of habeas corpus and stayed the pending
military court marital.

The Third Circuit has just reversed the grant of the habeas
corpus and the stay of the court martial. The court, accepting
our argument, found that petitioner had no standing to challenge
his custody on the basis of the jurisdictional dispute between
the Army and the Superior Court. The court further held that
petitioner's other challenges to the Army's custody of him should
be addressed in the first instance to the military court.

Attorney: Fred Geilfuss (Civil Division)
FTS (633-5425)
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CIVIL DIVISION
Assistant Attorney General J. Paul McGrath

WITNESS PROTECTION PROGRAM: FIFTH CIRCUIT
HOLDS THAT THE MARSHAL'S SERVICE TERMINATION
OF A WITNESS FROM THE WITNESS PROTECTION
PROGRAM DID NOT VIOLATE THE WITNESS'S
CONSTITUTIONAL RIGHTS

Garcia v. United States, No. 80-5473, 5th Circuit (February 4,
1982). D.J. #145-12-2423.

Plaintiff, a former informant and witness for the Drug
Enforcement Administration was a participant in the government's
Witness Protection Program. The Program provides special
protection including relocation and a new identity to witnesses
who risk their lives by testifying against organized crime
figures. Plaintiff became upset with the Program and discussed
it in a series of newspaper articles in which he revealed his
identity and his location. Following these articles the govern-
ment terminated his participation in the Program. Plaintifff
brought a Bivens suit against the United States and individual
members of the Marshal's Service. He alleged violations of
substantial and procedural due process, his First Amendment
rights, his constitutional right to privacy, and his Eighth
Amendment right to be free from cruel and unusual punishment.
The Fifth Circuit held that plaintiff's complaint did not allege
facts which would establish any constitutional violation. 1In
doing so, the court upheld the Attorney General's broad authority
over placing witnesses on the Witness Protection Program and
terminating them from it. The Court also held that the United
States has not waived sovereign immunity for any constitutional
cause of action and thus is not a proper defendant in a Bivens
case.

Attorney: Fred Geilfull (Civil Division)
(FTS) 633-5425
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Carol E. Dinkins

Evelyn Vigil v. Andrus, F.2d , No. 79-1930 (10th Cir.
1982) DJ 90-2-4-460.

Indians; BIA's failure to give notice and comment
voids its transfer of free lunch program to United States
Department of Agriculture.

The Tenth Circuit reversed an order of the trial
court refusing to enjoin the Bureau of Indian Affairs from
transferring responsibility for the free lunch program to the
USDA and from discontinuing free lunches for Indian school
children not meeting the USDA eligibility criteria. The Tenth
Circuit found no Indian entitlement that would prohibit the
BIA from shifting responsibility for the program or altogether
eliminating free lunches for non-needy Indian children. How-
ever, it held the change invalid for BIA's failure to give
notice and permit comment.

Attorneys: Wendy Jacobs, James Kilbourne and
Anne S. Almy (Land and Natural
Resources Division) FTS 633-4010/
4427 '

Confederated Salish and Kootenai Tribes of the Flathead
Reservation, Montana v. Namen, et al., F.2d , Nos,

80-3189, et seq. (9th Cir., Jan. 11, 1982) DJ 90-6-6-1.

Indians; Tribe's authority to regulate non-Indians
in their exercise of riparian rights on lake sustained.

In these cross-appeals, the Tribes and the United
States urged affirmance of the district court judgment that
(1) the Flathead Reservation had not been terminated or
diminished by the 1904 Act providing for allotments to the
Indians and opening unallotted surplus to non-Indians; and (2)
the bed and banks of Flathead Lake, of which the South half
lies within the Reservation, are still held by the United
States in trust for the Tribes, and did not pass into state
ownership under the equal footing doctrine. The government and
the Tribes urged reversal of the district court's judgment
that the Tribes were without authority to regulate non-Indians
in their exercise of riparian rights as owners of land along
the south half of Flathead Lake. The Ninth Circuit held our
way on all three issues.
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On the termination issue, the court of appeals agreed
with the district court that nothing on the face of the 1904
Flathead Allotment Act, or in its surrounding circumstances
and legislative history, showed a congressional intent to
terminate the reservation. On the bed and banks issue, the
court of appeals found the “strong presumption"™ (Montana v.
U.S., 450 U.S. 544 (1981)) favoring passage of title to newly-
admitted states overcome by (1) treaty language creating as the
reservation's northern boundary a line explicitly defined
to bisect Flathead Lake; and (2) a "public exigency" justifying
retention of title for the Tribes (one a fishing tribe) in order
to secure their assent to the treaty and open the ceded lands
outside the reservation to non-Indian settlement. 1In light
of these factual distinctions from Montana v. U.S., and the
fact that hydroelectric power development had proceeded for
over 50 years on the assumption (reflected in the Tribes'
share of power revenues) that the Tribes are beneficial
owners, the Ninth Circuit found its earlier decision of the
ownership issue in 1942 entitled to "more than usual prece-
dential force," and adhered to that holding. On the regulatory
issue, the court of appeals held that the Tribes' authority over
non-Indians' activities on tribal trust lands (the bed and
banks) must be sustained under either Washington v, Colville
Tribes, 447 U.S. 1344 (1980), or Montana v. U.S., both of
which were decided after the district court's judgment in
this case. Under Colville, no "overriding"” federal interest
divested the Tribes of power to enforce against non-Indians
their Shoreline Protection Ordinance which had been approved
by the Secretary of the Interior. Under Montana, the regula-
tion is not only of activities on tribal trust lands, but
of activities which have "the potential for significantly
affecting the economy, welfare, and health" of the Tribes.

Attorneys: Martin W. Matzen and Edward J.
Shawaker (Land & Natural Resources
Division) FTS 633-2850/2813

United States v. Certain Parcels of Land Situated in the City
of Valdez, F.2d , No. 80-3177 (9th Cir., January 13,
1982) DJ 33-2-231.

Navigation servitude bars compensation for ferry
terminal.

The United States condemned three parcels of land
for a Coast Guard vessel traffic system and port safety
station for Prince William Sound and Valdez, Alaska. The
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district court held that the government was not required to
compensate the City of Valdez for a ferry terminal facility
located on one of these parcels, because the facility (which
was mostly situated in navigable waters) was subject to the
navigational servitude. The court of appeals affirmed, holding
that (1) since Congress clearly intended to improve and pro-
tect navigation by means of the Coast Guard facility, the
navigation servitude was operative; and (2) the servitude
applied even though the docketing facility was not an obstruc-
tion to navigation and even though the government incor-
porited part of the city's facility into a new Coast Guard
dock.

Attorneys: Thomas H. Pacheco and Anne S. Almy
(Land and Natural Resources Division)
FTS 633-2767/4427

Defenders of Wildlife, Inc. v. Watt, F.2d . No. 81-1620
(D.C. Cir.. Jan. 18, 1982) DJ 90-8-6-T10. — -

Endangered Species Act does not forbid importation
of "threatened" species unless they cause population pressures
on local resources.

Interior's Fish and Wildlife Service revised 50
C.F.R. 17.40(a)(1)(i)(B) so as to permit the commercial
importation from Australia of three species of kangaroo listed
as "threatened" under the Endangered Species Act. Such imports
had been forbidden since 1974. Plaintiff claimed that the Act
forbade the importation of "threatened" species unless such
species were causing population pressures on local resources.
This claim was rejected. The district court concluded that
the Act did not purport to impose direct sanctions for
activities done in Australia or any other foreign country.
The Act does direct the Secretary of the Interior to "encourage"
foreign countries to provide for conservation of endangered
and threatened species. The district court concluded that
the Secretary had "encouraged" substantial improvement in
the wildlife management plans of four Australian states,
and the lifting of the import ban was lawful. The court of
appeals, 11 days after oral argument, affirmed without
opinion. The court of appeals recited that it agreed with
the judgment below "generally for the reasons stated” in
the district court's unreported opinion.

Attorneys: Dirk D. Snel and Edward J. Shawaker
(Land and Natural Resources Division)
FTS 633-4400/2813
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Robert A. McConnell
SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES
FEBRUARY 8, 1982 - FEBRUARY 18, 1982
FBI Oversight Hearing. On February 4, FBI Director

Webster testified before the Senate Judiciary Subcommittee on
Security and Terrorism, concerning FBI oversight matters. At
the hearing Senators Biden and Leahy were very critical of the
FY 1982 Administration budget cuts in the law enforcement area
and vowed to redouble their opposition if any such cuts were
proposed for the FY 1983 budget. Senator East emphasized the
need for revision of the FBI Domestic Security Guidelines in
his questioning: He felt that the existing guidelines were
unduly restrictive, preventing the FBI from monitoring poten-
tially violent fringe groups. Dirctor Webster responded by
indicating that the guidelines were currently under review by
the Department and the FBI to determine if any changes were
necessary.

S. 1937. Deputy Assistant Attorney General Ronald G.
Carr, Antitrust Division, appeared before the Senate Committee
on Energy and Natural Resources on February 4, 1982,to discuss
S. 1937, which will extend the antitrust defense associated
with U.S. o0il companies' assistance to the International
Energy Agency. Present law, which expires April 1, 1982,
affords a limited antitrust defense to United States oil com-
panies participating in voluntary agreements to assist in
carrying out the allocation and information provisions of the
International Energy Program. The Department supports enact-
ment of S. 1937.

Protection for Cabinet Officers. On February 2, the
Senate Judiciary Committee reported out S. 907 a bill favored
by the Justice Department which would further extend federal
criminal Jjurisdiction to include murder, kidnapping and
assaults of Cabinet officers.

Tax Exemption for Private Schools. On February 1, Deputy
Attorney General Edward C. Schmults and Assistant Attorney
General William Bradford Reynolds joined Under Secretary of
Treasury Timothy McNamer and Treasury General Counsel Peter
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J. Wallison in a panel testifying before the Senate Finance
Committee. On Thursday, the same panel appeared before the
House Ways and Means Committee. In both appearances the panel
explained the Administration's position on the subject litiga-
tion and supported the Administration's legislative proposal.

Rail Carriers Liability Study. Section 211 of the
Staggers Rail Act of 1980 required the Department to study and
report on possible revision of common carrier liability
standards for loss or damage to goods in transit presently
codified in the Carmack Amendment, 149 U.S.C. §11707. The
Office of Management and Budget has given Administrative
clearance to this report. This report should be submitted to
Congress shortly.

H.R. 4481-Justice Assistance Act. Despite the objections
of the Department of Justice and the Administration, the House
passed H.R. 4481, the Justice Assistance Act, on February 10,
1982 by a vote of 289 yeas to 73 nays. The bill, sponsored- by
Congressman William Hughes, Chairman of the Subcommittee on
Crime of the House Judiciary Committee, authorizes the expen-
diture of $170 million in each FY '83 and FY '84 for law
enforcement programs by means of grants to state and local
governments.

Securities and Commodities Bankruptcy Law. The House
passed H.R. 4935 on February 9, 1982. The bill would amend
the Bankruptcy Code by correcting technical errors, making
clarifications, and making substantive changes with respect to
bankruptcies involving securities and commodities, dealers and
brokers.

Nominations: On February 8, 1982, the United States
Senate confirmed the following nominations: '

Robert H. Bork, U.S. Circuit Judge for the District of.
Columbia.

Michael S. Kanne, U.S. District Judge for the Northern
District of Indiana.
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James T. Moody, U.S. District Judge for the Northern
District of Indiana.

William F. Weld, U.S. Attorney for the District of
Massachusetts.

Lamond R. Mills, U.S. Attorney for the District of
Nevada.

Stephen S. Trott, U.S. Attorney for the Central District
of California.

Thomas A. O'Hara, Jr., U.S. Marshal for the District of
Nebraska.

George L. McBane, U.S. Marshal for the Middle District of
North Carolina.

Stuart E. Earnest, U.S. Marshal, for the Western District
of Oklahoma.

William J. Jones, Jr., U.S. Marshal for the Western
District of Texas.

Eugene H. Davis, U.S. Marshal for the District of Utah.

Alan C. Nelson, Commissioner, Immigration and Naturaliza-
tion Service.



91

VOL. 30 February 19, 1982 NO. 4
Federal Rules of Criminal Procedure

Rule 48 (a). Dismissal. By Attorney for
Government.

Defendant convicted of a criminal offense petitioned the
Supreme Court for a writ of certiorari, raising a jurisdic-
tional question. While this petition was pending, the
government filed a Rule 48(a) motion to dismiss the informa-
tion, on the basis of lost evidence and faded memories of
witnesses. The district court initially declined to rule on
the motion pending the Supreme Court's action on the petition.
In its brief in opposition to the petition for a writ of
certiorari, the government argued that the case, while not
technically moot, did not any longer involve a truly live
controversy because of the dismissal motion. The Supreme
Court granted certiorari, but vacated and remanded to the
Circuit Court, which in turn remanded the case to the District
Court, for a determination on the issue of mootness. On
remand, the district court denied the government's Rule 48 (a)
motion, focusing on the importance of resolving the jurisdic-
tional question. The government appealed, contending that the
trial court exceeded the bounds of proper discretion conferred
upon it by the "leave of court" language of Rule 48(a).

The Court noted that a district court has limited
authority to deny a dismissal pursuant to the "leave of court"
phrase in Rule 48(a). The principle object of the "leave of
court" requirement is apparently to protect a defendant
against prosecutorial harassment, but the rule has also been
held to permit the court to deny a government dismissal motion
if it is prompted by considerations clearly contrary to the
public interest, neither of which object is applicable in this
case. The government offered adequate reasons for the
dismissal and there was no finding of bad faith on the
government's part. Accordingly, the Court found that the
district court erred in denying the Rule 48 (a) motion, and the
case was rendered moot.

(Reversed and remanded; with direction to grant motion to
dismiss.)

United States v. Glen D. Dupris, 664 F.2d 169 (8th Cir.
November 2, 1981)
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UNITED STATES ATTORNEYS

FEBRUARY 19, 1982

DISTRICT U.S. ATTORNEY
Alabama, N Frank W. Donaldson
Alabama, M John C. Bell
Alabama, S J. B. Sessions, III
Alaska Michael R. Spaan
Arizona A. Melvin McDonald
Arkansas, E George W. Proctor
Arkansas, W Larry R. McCord
California, N Joseph P. Russoniello
California, E Donald B. Ayer
California, C Stephen S. Trott
California, S William H. Kennedy
Canal Zone \ Frank J. Violanti
Colorado Robert N. Miller
Connecticut Alan H. Nevas
Delaware Joseph J. Farnan, Jr.
District of Columbia Stanley S. Harris
Florida, N Nickolas P. Geeker
Florida, M Gary L. Betz
Florida, S Atlee W. Wampler, III
Georgia, N James E. Baker
Georgia, M Joe D. Whitley
Georgia, S Hinton R. Pierce
Guam David T. Wood
Hawaii Wallace W. Weatherwax
Idaho Guy G. Hurlbutt
Illinois, N Dan K. Webb
Illinois, S James R. Burgess, Jr.
Illinois, C Gerald D. Fines
Indiana, N R. Lawrence Steele, Jr.
Indiana, S Sarah Evans Barker
Iowa, N James H. Reynolds
Iowa, S Kermit B. Anderson
Kansas Jim J. Marquez
Kentucky, E Louis G. DeFalaise
Kentucky, W Ronald E. Meredith

Loulsiana, E
Louisiana, M
Louisiana, W

Jonhn Volz
Stanford O. Bardwell, Jr.
Joseph S. Cage

Maine Richard S. Cohen
Maryland J. Fredrick Motz
Massachusetts William F. Weld
Michigan, E Leonard R. Gilman
Michigan, W John A. Smietanka
Minnesota James M. Rosenbaum

Mississippi, N

Glen H. Davidson

Mississippl, S
Missouri, E
Missouri, W

George L. Pnillips
Thomas E. Dittmeier
Robert G. Ulrich
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UNITED. STATES ATTORNEYS

DISTRICT U.S. ATTORNEY

Montana Byron H. Dunbar

Nebraska Ronald D. Lahners

Nevada Lamond R. Mills

New Hampshire W. Stephen Thayer, III

New Jersey W. Hunt Dumont

New Mexico Don J. Svet

New York, N George H., Lowe

New York, S John S. Martin, Jr.

New York, E Edward R. Korman

New York, W Roger P. Williams

North Carolina, E
North Carolina, M
North Carolina, W

Samuel T. Currin
Kenneth W. McAllister
Charles R. Brewer

North Dakota Rodney S. Webb

Chio, N James R, Williams
Ohio, S Christopher K. Barnes
Oklahoma, N Francis A. Keating, II
Oklahoma, E Betty 0. Williams
Oklahoma, W John E. Green

Oregon '~ Sidney I. Lezak

Pennsylvania, E
Pennsylvania, M
Pennsylvania, W
Puerto Rico

Peter F. Vaira, Jr.
Carlon M. O'Malley, Jr.
J. Alan Johnson
Raymond L. Acosta

Rhode Island Lincoln C. Almond
South Carolina Henry Dargan McMaster
South Dakota Philip N. Hogen

Tennessee, E
Tennessee, M

Tennessee, W

John W. Gill, Jr.
Joe B. Brown

W. Hickman Ewing, Jr.

Texas, N ~James A. Rolfe
Texas, S Daniel K. Hedges
Texas, E Robert J. Wortham
Texas, W Edward C. Prado
Utah Brent D. Ward
Vermont George W.F. Cook

Virgin Islands
Virginia, E
Virginia, W
Washington, E

Ishmael A. Meyers
Elsie L. Munsell
John P. Alderman
John E. Lamp

Washington, W
West Virginia, N
West Virginia, S
Wisconsin, E
Wisconsin, W

Gene S. Anderson
William A. Kolibash
David A. Faber

Joseph P. Stadtmueller
John R. Byrnes

Wyomlng
North Mariana Islands

DOJ-1982-02

Richard A. Stacy
David T. Wood



