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COMMENDATIONS

Assistant United States Attorney VIRGINIA MATHIS District
of Arizona has been commended by Mr Ernest Gustafson
District Director Immigration and Naturalization Service Phoe
nix Arizona for her outstanding work in the case of Rodolfo
ParraYon Ernest Gustafson whereby Mr ParraYon was seeking
judicial review for abuse of discretion of the decision not to

grant Mr ParraYon deferred action status

Assistant United States Attorney TOMMY MILLER and Special
Assistant United States Attorney Lt Commander ROBERT MONAHAN
Eastern District of Virginia have been commended by Mr John

Wagner Special Agent in Charge Federal Bureau of Investi
gation Norfolk Virginia for their expeditious and profes
sional handling of the prosecution of Gregory Lamont Banks
and William Robert Whitfield which resulted in their convic
tions in the brutal murderrobbery of Roy Alvis Ramey at the

Norfolk Navy Base

United States Attorney PETER NUNEZ Southern District of

California has been commended by Mr Walter Skallerup Jr
General Counsel of the Navy for the prompt action in obtaining
criminal Indictments for fraud in the matter of Universal

Decking Systems Inc and filing the companion civil action
to recover monies received from the alleged fraudulent activi
ties

Assistant United States Attorney KRISTINE OLSON ROGERS District
of Oregon has been commended by Mr William Baker Special
Agent in Charge Federal Bureau of Investigation Portland
Oregon for outstanding and effective trial work in connection
with the complex fraud case against Herbert Shim which led

to successful conviction

Assistant United States Attorney BRADLEY WILLIAMS Southern
District of Indiana has been Æommended by Mr Victor Ferlise
Deputy Chief Counsel U.S Army Communications Electronics

Command Fort Monmouth New Jersey for his cooperation initi
ative and keen legal skills in the injunctive relief case of

IFR Inc Weinberger disappointed bidder suit
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EXECUTIVE OFFICE FOR ATTORNEYS
William Tyson Director

PbnTS REMEMBER

Amendment To The Federal PostJudgment Interest Statute
28 U.S.C 1961

The amendment to the Federal postjudgment nterest

statute 28 u.s.c 1961 will take effect on October

1st of this year its provisions civil ey judgments
awarded in the district tourts will bear interest calculated

from the date of entry at rate equal to the ooupon issue

yield equivalent as determined by the Secretary of the

Treasury of the average accepted auction price for the last

auction of fifty-two week United States Treasury bills settled

immediately prior to the date of judgment.9 Although the amend

ment requires the Director of the Administrative Office of the

United States Courts to give notice of these changing annual

rates to al Federal judges it does not provide for the

official notification of the changing rates to United States

Attorneys Therefore the following sets forth the method by

which the Executive Office for United States Attorneys will

provide inmiediate notice of the changing annual rates to all

United States Attorneys

The coupon issue yield equivalent the rate which post-

judgment interest will reflect effective October is deter

mined by the Secretary of the Treasury at fiftytwo week

Treasury bill auctions which are held once every four weeks
Due to the frequency of these auctions it is possible that

postjudgment interest rates may change as often as once every

four weeks or thirteen times year because such changing

rates will become effective the day following each fiftytwo
week Treasury bill auction the Debt Collection Section of the

executive Office for United States Attorneys has established

procedures whereby the Department of the Treasurys Certifica

tion of the coupon issue yield equivalent as determined at each

fiftytwo week Treasury bill auction will be telecopied to the

Department of Justice DO3 Telecommunications Center the

evening of each auction The Telecommunications Center will

then automatically teletype via flash priority message the

information contained in this Certification to all United States

Attorneys offices Thus postjudgment interest on civil money

judgments awarded in the United States District Courts viii

reflect the coupon issue yield equivalent set forth in the

Certification effective the day following the date of the

auction shown in the first paragraph of the Certification

Note well however that although postjudgaent interest

rates may change as often as once every four weeks the interest

rate which is effective on the day judgment is entered will

remain the rate for that judgment until it is satisfied
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Since the dates of the Treasury auctions are set in advance
we know that the coupon issue yield equivalent which is deter
mined at the Thursday September 30 1982 fiftytwo week

Treasury bill auction will be the rate of postjudgment interest

applicable on Friday October 1982 the effective date of the

statutory amendment Therefore the initial teletype setting
forth changes in the Federal civil postjudgment interest rate

will be transmitted to all United States Attorneys offices on

the evening of September 30 We also know that subsequent
fiftytwo week Treasury bill auctions will be held every fourth

Thursday thereafter except when such Thursday is Federal holi

day In those instances the Department of the-Treasury will

schedule the auction for either the day preceding or day fol
lowing the holiday Of course the teletype which is transmitted

to all United States Attorneys offices will reflect the actual

auction date

Because the teletypes will be transmitted via flash

priority message on the evenings of the auctions it is important
that all United States Attorney teletype terminals remain in

operation both during office hours and after close of business
with this flash priority message after the teletype is transmit
ted and received on United States Attorney terminals the DOJ
Telecommunications Center will then be able to immediately trace

the transmission of the information through the teletype network

to assure that all offices have received it

Finally due to the frequency of changes in the postjudgment
interest rates we suggest that the following standard demand for

judgment be included in your complaints

Wherefore plaintiff demands judgment against
defendant in the amount of $_________ ________
principal and $__________ interest accrued through

__________________ and interest to accrue at

the rate of per _______
from and after

____________________ to the date of judgment and

interest from the date of judgment at the legal

rate until paid in full for costs of suit and

other proper relief

This standard demand for postjudgment interest at the legal

rate instead of at specified rate should eliminate the

potential for confusion in those instances where the effective

postjudgment interest rate at the time the judgment is entered
differs from the rate which was effective at the time the

complaint was filed

The above-stated information will be published at USAM 44.810

CExecutive Office
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Transfer Of Right To Financial Privacy Act From Office Of
Legislation To Office Of Legal Support Services

Effective immediately supervision and enforcement respon
sibilities for the following statute are transferred from the

Office of Legislation of the Criminal Division to the Office
of Legal Support Services of the Division

Right to Financial Privacy Act of 1978
92 Stat 3697 12 U.S.C 34013422

Inquiries regarding this statute should be directed to

telephone number 7246672

LOWELL JENSEN

Assistant Attorney General

Criminal Division

Criminal Division
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Jurisdiction Of District Courts To Award PreliminÆryInjunctive
Relief In Disappointed Bidder Cases

On September 16 1982 Paul McGrath Assistant Attorney
General Civil Division issued memorandum concerning the
jurisdiction of district courts to award preliminary injunctive
relief in disappointed bidder cases The memorandum discusses
the Federal Courts Improvements Act of 1982 P.L 97164 96
Stat 25 Section 133a and explains the position of the
Department of Justice regarding the bid protest cases

copy of this memorandum is attached as an appendix to
this issue of the USAB The memorandum with attachments will
be distributed to all Attorney offices

Civil Division
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EXECUTIVE OFFICE FOR ATTORNEYS
William Tyson Director

In Re Grand Jury Subpoenas Issued To United States Postal
Service 535 Supp 31 E.D Tenn 1981

Grand Jury Subpoenas District Court Requires
Postal Service To Release Personnel Information
Pursuant To Grand Jury Subpoenas Holding That
The Grand Jury Is Not An Agency Under The

Privacy Act

Grand jury subpoenas were issued to United States Postal
Service Managers in the Eastern District of Tennessee seeking
certain personnel information The information was sought in

connection with an investigation of Federal employees who are

fraudulently receiving welfare benefits

The Service moved to quash the subpoenas contending that
the Privacy Act U.S.C 552ab prohibited disclosure of

requested information absent court order and the grand jury

subpoenas are not court orders under the Privacy Act U.S.C
552abll relying on Stiles Atlanta Gas Light Co 453

Supp 798 N.D Ga 1978 The United States Attorney responded
by asserting that the information was requested by the grand
jury that the grand jury subpoena was court order within the

meaning of Section 552abll and that the grand jury was not

an agency as defined by the Office of Management and Budget
regulations issued pursuant to the Act

While avoiding the issue of whether grand jury subpoena
was court order as used under the Act the court held that

the information sought by the grand jury was relevant to the

conduct of its investigation and that the grand jury is not an

agency of the Government as that term is used in 0MB guidelines
citing In the Matters of the Computer Fraud Investigation W.D
Texas September 1981 The Postal Service was ordered to

comply with the subpoenas

Executive Office
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

Holypirit Association For The Unification Of World Christianity
FBI D.C Cir No 812349 July 23 1982 D.J 145124089

FOIA Exemptions and 7/Privacy Information
D.C Circuit Upholds Right Of FBI To Protect
Information In Its Files

In this Freedom of Information Act FOIA case the Holy
Spirit Association for the Unification of World Christianity
sought disclosure of all information about it in FBI files The

information in the files largely concerned requests for help from

parents seeking the return of their children from the

Association The FBI withheld some information pursuant to

Exemption of the FOIA U.S.C 552b7C which protects
personal privacy in investigatory records compiled for law

enforcement purposes The district court upheld most deletions
under Exemption Where the FBI stated there had been no

investigation the district court upheld the deletions under

Exemption U.S.C 552ba which also protects privacy

The court of appeals affirmed The court Wright and

Edwards ruled that in reviewing summary judgments in FOIA

cases the court will apply clearly erroneous test The court
then accepted our argument that all the deleted information here

was protected by Exemption In concurring opinion Judge
MacKinnon stated that all the information was protected both by

Exemption and by Exemption and that there is presumption
that identities of persons making complaints to the FBI are too

private to be released under FOIA

The clearly erroneous test and the presumption of privacy
stated in this case may aid in reducing future appellate FOIA

litigation In addition the concurrence should help establish
that private information in law enforcement files is protected by

both Exemptions and of the FOIA

Attorney Susan Sleater Civil Division
FTS 6334331
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

In Re Adams et al 2d Cir No 823041 August 1982
D.J 3552138

PATCO Litigation Second Circuit Denies
Petition For Writ Of Mandamus Requiring
District Court To Take Jurisdiction Of Appeals
By Discharged Air Traffic Controllers

In this case large block of former air traffic
controllers claimed that the Merit Systems Protection Boards
delay in holding hearings regarding the controllers discharges
constituted violation of due process They requested that
federal district court either order the Board to hold hearings
immediately or hear the cases itself The controllers also asked
that in the interim the FAA be ordered to put them back to
work The district court refused to issue such an order and the
controllers sought from the court of appeals writ of mandamus
ordering the district court to do so We represented the FAA as
intervenor and worked with the Board in opposing the petition
The court requested briefs and oral argument on the petition
which it has just denied The court held that petition for
writ of mandamus is not substitute for an appeal which the
controllers were actually seeking In addition the court found
that no showing had been made that the district court breached
clear and indisputable duty to assume jurisdiction over the
cases Finally the Second Circuit observed that the Boards
budget problems had been resolved and that the controllers
appeals would all be heard by the end of the year We expect
that this decision will prove useful in opposing similar claims
raised in other districts by former controllers

Attorneys William Kanter Civil Division
FTS 6331597

Douglas Letter Civil Division
FTS 6333427

Lamar Skelton United States Postal Service 5th Cir No
811477 June 1982 678 F.2d 35 D.J 14555367

FOIA Exemption 5/Final Opinion 5th Circuit
Holds That Letter Response Of The Postal
Service To Citizen Complaint Is Not NFinal

Opinion For Purposes Of FOIA Exemption

While plaintiff was seeking access to records of client at
the Fort Worth TexasPost Office he became involved in an

argument with several employees Subsequently after submitting
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

complaint and requesting that the Postal Service discipline the

employees involved he received brief letter from regional
postal official stating that no disciplinary action was deemed
warranted based on the report we received In response to

plaintiffs FOIA request for all records relating to his
complaint the Postal Service released the relevant documents to

him but deleted pursuant to Exemption those portions of

memorandum from the Fort Worth personnel director which contained
his opinions concerning the incident

The court of appeals upheld the application of the

deliberative process privilege to the directors opinions as

being predecisional evaluation of the facts rejecting rigid
dichotomy between factual opinions which would not be exempt
and policy opinions which would be The court also rejected
the argument that the deleted material had lost its exemption
oecause it was incorporated by reference into the letter to plaintiff
It concluded that as response to an informal complaint not
based on statutory right or remedy the letter was neither an

adjudication of case nor statement of agency law or
policy and so was not final opinion to which the

incorporation by reference doctrine would apply In so holding
the court expressly declined to adopt the broad definition of

final opinion in Bristol Myers Co F.T.C 598 F.2d 18 D.C
Cir 1978

Attorney Leslie Corstin Clark U.S Postal Service
FTS 2455058

United States State of Washington 9th Cir No 8134.54 etc
August 17 1982 D.J 14519151

Federal Preemption/Commerce Clause Ninth
Circuit Holds That State Law Prohibiting
Storage Of Nuclear Waste In The State Is

Unconstitutional Under The Supremacy And

Commerce Clauses

The State of Washington passed an initiative banning storage
of most lowlevel nuclear waste if the waste was generated
outside the State On its face the statute applied to waste

generated both by private enterprise as well as by the research
and military activities of the Federal Government The

Government brought suit concurrently with private plaintiffs
contending that the State law was unconstitutional because it

discriminated against interstate commerce and because it

attempted to regulate an area preempted by the Atomic Energy
Act The district court agreed with both arguments and enjoined
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

enforcement of the statute Both the State and the sponsor of
the law appealed raising variety of issues including among
others that the statute was valid because it was quarantine
measure and because the State was acting in its proprietary
capacity The State leased site from the Federal Government
on federal reservation and then subleased this land to

private company which operated one of the few private lowlevel
nuclear waste storage dumps in the country The State also
claimed that its action was authorized by the recent LowLevel
Waste Policy Act which provides that after 1984 disposal of

such waste is the responsibility of the states in which it is

generated We again argued that the State law violated the

Supremacy and Commerce Clauses and the Ninth Circuit has just
affirmed on both points We have been informed that the State
will not seek further review but that the sponsor of the law

might do so

Attorneys Leonard Schaitman Civil Division
FTS 6333441

Douglas Letter Civil Division
FTS 6333427

Aviation Data Service Inc Federal Aviation Administration
10th Cir No 811699 August 1982 D.J 14518626

Attorneys Fees Under FOIA Tenth Circuit
Reverses Award Of Attorneys Fees To
Commercial Plaintiff In FOIA Case

Plaintiff Aviation Data Service ADS sought the release of
two FAA files containing the names and addresses of airmen for

use in its business The FAA initially resisted disclosure on
the ground that the name and address lists were similarfiles
exempt from disclosure under U.S.C 552b6 The FAA

subsquently reconsidered its position however and decided to

release the files The plaintiff then sought an award of

attorneys fees under U.S.C 552a4E
The district court awarded plaintiff fee while

acknowledging that Congress clearly intended to deny commercial
FOIA plaintiffs attorneys fees in the absence of either an

overriding public benefit from release of the information

requested or Government bad faith in withholding the material
The court found that the public benefit in this case was fairly
remote and that the FAAS reasons for nondisclosure were not

frivolous Nonetheless the district court held that the

combination of the benefit to the public and the Governments
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

lack of reasonable basis for nondisclosure was sufficient to

outweigh plaintiffs commercial interest in the files

The Tenth Circui.t has now reversed the district court The

court of appeals stressed that commercial plaintiffs who seek

attorneys fees face difficult task they must make positive
and clear showing of substantial public benefit in order to

obtain fees in the absence of Government bad faith The Tenth
Circuit found that the public benefit in this case is almost
nil and that the FAA had reasonable basis in law for its

initial withholding

This case reaffirms the strong presumption against
attorneys fees awards to commercial plaintiffs in FOIA cases
The positive and clear showing of substantial public benefit

language should prove especially useful in other cases involving
commercial FOIA plaintiffs

Attorney John Koppel Civil Divison
FTS 6334815

Myrtle Beach AFB Credit Union Jenrette et al South Carolina

Supreme Court 78CP26637 D.J 14518640

FederallyChartered Credit Unions South

Carolina Holds Federal Interest Computation
Not Usurious

When Jenrette defaulted on his loan the federallychartered
credit union brought an action to foreclose on certain resort

development property which secured the payments Jenrette

counterclaimed asserting that the interest charged by the credit

union violated the per centum per month on the unpaid balance
limit then in effect per 12 U.S.C 17575 The credit union
following the operating manual issued by the National Credit

Union Administration had charged daily rate on outstanding

principal by dividing 12% by 365 This resulted in rate

technically greater than per centum in months with more than

30 days The trial court held that this was not usurious and

Jenrette appealed as of right directly to the South Carolina

Supreme Court Although Jenrettes argument was implausible
reversal would have posed serious difficulties for credit unions

nationwide including statechartered CUS the great majority of

which used the same interest computation methOd and even shared

the federally chartered CU computer program We filed brief

amicus curiae on behalf of the NCUA pointing out that there were
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

$28 billion in loans outstanding with interest charged by the

same method and if unlawful borrowers could recover all
interest payments previously paid On August 23 the South
Carolina Supreme Court issued short opinion affirming the

favorable judgment of the trial court

Attorney Bruce Forrest Civil Division
FTS 6333542
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Robert McConnell

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES

SEPTEMBER 1982 SEPTEMBER 15 1982

Immigration Mark up of the Simpson-Mazzoli bill will take

place in the House Judiciary Committee- on either September 14-15
or 15-16 The House Rules Committee has been alerted that rule
will be requested the following week

Protection of Federal Officials On Thursday September
the House Judiciary Subcommittee on Crime unanimously reported
907 to add Cabinet officials high-ranking White House officials
Supreme Court Justices and certain other high-level federal off
cials to the list of officials against whom an assault or kidnap
ping constitutes federal criminal offense The Subcommittee
added three clarifying amendments to the bill which are acceptable
to the Department of Justice Chairman Hughes expressed an inten
tion of taking the bill directly to the House floor discharging
the full Judiciary Committee from consideration of the bill and

securing House passage Given the noncontroversial nature of
this proposal this procedure appears to be workable one and
avoids imposing upon the busy schedule of the full Committee
Prospects for enactment of 907 before the Congress adjourns
appear favorable

Manville/UNR Bankruptcy-Asbestos Litigation On September
Paul McGrath Assistant Attorney General Civil Division ap

peared before the Subcommittee on Labor Standards of the House
Committee on Education and Labor to discuss the Departments posi
tion in pending lawsuits against the United States involving
asbestos and also the Departments role in the Manville and UNR
bankruptcy matters

Vertical Trade and Price Restraints Antitrust Enforcement

Policy On September William Baxter Assistant Attorney
General Antitrust Division appeared separately before the Sub
committee on Antitrust and Restraints of Trade Activities Affec
ting Small Business of the House Committee on Small Business and
before joint hearing of the Senate Appropriations Subcommittee
on State Justice Commerce and the Judiciary and the Senate Com
mittee on Small Business Before the House Subcommittee Mr
Baxter discussed enforcement policy with respect to vertical trade
restraints On the Senate side he discussed the recently released

merger guidelines and antitrust enforcement policy in general
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H.R 4374 H.R 4374 the Maritime Reform bill is scheduled
for House consideration on September 15 1982 The bill contains

provision strongly opposed by the Department which would

divest the Attorney General of litigating authority

Marshals Service Operations On September the House Judi
ciary Subcommittee on Courts Civil Liberties and the Administra

ionof Justice held hearings concerning Marshals Service opera
tions The ostensible purpose of the hearings was to focus on
bill introduced by Subcommittee Chairman Kastenmeier H.R 7039
wkich would provide for appointment of the Director of the

MÆshals Service and all other Marshals Service personnel by the

Attorney General clearly state that all services to the

federal courts by the Marshals Service will be provided as the

Attorney General directs amend Rule of the Federal Rules
of Civil Procedures and 28 U.S.C 569b to reduce substantially
the use of Marshals in civil process serving and provide
statutory framework for the witness protection program However
the clear emphasis in the hearing was on instances of misconduct

by participants in the witness protection program Associate

Attorney General Giuliani testified before the Subcommittee on

September 10
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Federal Rules of Criminal Procedure

Rule 46e Forfeiture

surety whose bond had been forfeited pursuant to

Rule 46e when its principals failed to appear for trial

appealed the district courts order claiming inter alia that

the Rule violated due process because it was unconstitutionally

vague and did not require the court to notify surety before

forfeiture

The court of appeals rejected the vagueness claim and

refused to use common law principles to infer requirement of

notice to surety before forfeiture may occur It held that

absence of such provision in either Rule 46e or the bail

bond contract is clear evidence that notice is not prerequi
site to forfeiture of bond Since surety was under con
tractual obligation to insure the presence of its principals
at trial it also had duty to remain apprised of their where
abouts had it done so it would have received actual notice that

its principals failed to appear

Judgment affirmed

United States Arthur Biagas Cotton Belt

Insurance Co Inc Surety and Real Party in Interest 815210
9th Cir June 17 1982

/i
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Federal Rules of Criminal Procedure

Rule 43a Presence of the Defendant
Presence Required

Defendants were convicted of mail fraud conspiracy
tax evasion and obstruction charges They appealed alleging
inter alia that the trial judge violated Rule 43a when he in

response to request from the jury for supplementary instruc

tion entered the jury room during deliberations without advance

notice to the defense and gave the jurors an oral definition of

an element of conspiracy offense

The tourt found the judges action to be serious

violation of Rule 43a which requires that the defendant be

present at every stage of the trial and emphasized that private

discourse between judge and jury during deliberations detracts

from the appearance of justice and thwarts appellate review

because the parties are precluded from making record as to the

context in which the judges remarks were made The court held

that in the factual context of this case and considering the

extended nature of the discussion between court and jury the

violation was not harmless error insofar as the conspiracy count

was concerned although reversal of the other counts was not

required

Affirmed in part and reversed and remanded in part

United States Bartley Burns and Lawrence Kelly

____ F.2d ____ Nos 812024 812028 7th Cir July 16 1982
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ATTORNEYS LIST AS OFSEPTEMBER 182

UNITED STATES ATTORNEYS

DISTRICT U.S.ATTORNEY

Alabama Frank Donaldson
Alabama John Bell
Alabama Sessions III
Alaska Michael SpaanArizona A.MelvjnMcDona1d
Arkansas George Proctor
Arkansas Asa Hutchjnson
California Joseph Russoniello
California Donald Ayer
California Stephen Trott
California Peter Nunez
Colorado Robert Miller
Connecticut Alan Nevas
Delaware Joseph Farnan Jr
District of Columbia Stanley Harris
Florida Moore
Florida Robert Merkie Jr
Florida Stanley Marcus
Georgia Larry Thompson
Georgia Joe Whitley
Georgia Hinton Pierce
Guam David Wood
Hawaii Daniel Bent
Idaho Guy Hurlbutt
Illinois Dan K.Webb
Illinois Frederick Hess
Illinois Gerald Fines
Indiana Lawrence Steele Jr
Indiana Sarah Evans Barker
Iowa EvanL Huitman
Iowa Richard Turner
Kansas Jim Marquez
Kentucky Louis DeFalaise
Kentucky Ronald Meredith
Louisiana John Volz
Louisiana Stanford Bardwell Jr
Louisiana Joseph Cage Jr
Maine Richard Cohen
Maryland Fredrick Motz
Massachusetts William Weld
Michigan Leonard Gilman
Michigan John Smietanka
Minnesota James Rosenbaum
Mississippi Glen Davidson
Mississippi George PhillisMissouri Thomas Dittmeier
Missouri Robert Ulrich
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UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY

Montana Byron Dunbar
Nebraska Ronald Lahners
Nevada Lamond Mills
New Hampshire Stephen Thayer III

New Jersey W.HuntDumont
New Mexico William Lutz
New York Frederick Scullin Jr
New York John Martin Jr
New York Raymond Deane
New York SalvatoreR Martoche

North Carolina Samuel Currin

North Carolina Kenneth McAllister

North Carolina Charles Brewer

North Dakota Rodney Webb

Ohio William Petro

Ohio -S Christopher Barnes

Oklahoma Francis Keating II

Oklahoma Gary Richardson

Oklahoma William Price

Oregon CharlesH Turner

Pennsylvania Peter Vaira Jr
Pennsylvania David Queen
Pennsylvania Alan Johnson

Puerto Rico Raymond Acosta
Rhode Island Lincoln Almond

South Carolina Henry Dargan McMaster

South Dakota Philip Hogen
Tennessee John Gill Jr
Tennessee Joe Brown

Tennessee Hickman Ewing Jr
Texas James Rolfe

Texas Daniel Hedges

Texas Robert Wortham

Texas Edward Prado

Utah Brent Ward

Vermont George W.F Cook

Virgin Islands Hugh Mabe III

Virginia Elsie Munsell

Virginia John Alderman

Washington John Lamp
Washington Gene Anderson

West Virginia William Kolibash

West Virginia David Faber

Wisconsin Joseph Stadtmueller

Wisconsin John Byrnes
Wyoming Richard Stacy
North Mariana Islands David Wood
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Subject
Date

Jurisdrction of District Courts To SEP 1982

Award Preliminary Injunctive Relief
in Disappointed Bidder Cases ________________________

To From

All United States Grath
Attorneys ant Attorney General

As you are aware effective Octo 198 the Federal
Courts Improvement Act of 1982 P.L 164 96 tat 25 Section
133a granted jurisdiction to the new Claims Courtl/ to

entertain requests for preliminary and final injunctive relief in

socalled bid protest cases.2/

Jurisdiction in this type of case has been assumed by
majority of Federal district courts since the decision by the
Court of Appeals for the District of Columbia Circuit in Scanwell

Laboratories Inc Shaffer 424 F.2d 859 D.C Cir 1970 In

general bid protest cases in the district courts have taken
the form of suits against Federal officials usually including
the head of the procuring agency for declaratory or injunctive
relief to prevent award of procurement contract to someone
other than the disappointed bidder

1/ The Act essentially divides the former Court of Claims into
two courts the Claims Court which will be the trial court for
suits against the United States and the United States Court of

Appeals for the Federal Circuit CAFC which will entertain
appeals from the Claims Court

2/ Section 133a amends current 28 U.S.C 1491 by adding

To afford complete relief on any con
tract claim brought before the contract is

awarded the court shall have exclusive juris
diction togrant declaratory judgments and
such equitable and extraordinary relief as

it deems proper including but not limited
to injunctive relief In exercising this

jurisdiction the court shall give due regard
to the interests of national defense and
national security
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It is currently the position of the Department of Justice
that all such bid protest cases after October 1982 must be
instituted in the Claims Court against the United States instead
of in the istrict courts against Federal officials

To this end we have prepared Memorandum of Points and
Authorities which you may use whenever bid protest case is

filed in your district Since this type of case possesses almost
infinite variations you should select only those portions of the

memorandum which are applicable to the individual suit instituted
in your district

Because the relationship between the Claims Court and
district court jurisdiction is somewhat complicated the

following comments are offered for your use

Whenever bid protest case is filed in

district court prior to award of the
contract you should move to dismiss for

lack of jurisdiction In the alternative
it is proper for district court to trans
fer the suit to the Claims Court pursuant
to new 28 U.S.C 1631 Section 301 of the
Federal Courts Improvement Act

Whenever bid protest case for injunc
tive or declaratory relief is filed in

district court after award of the contract
you should also move to dismiss for lack of

jurisdiction However since the Claims
Court has no jurisdiction over such cases
after the contract has been awarded it is

improper for district court to transfer
such case

suit for bid preparation costs money
damages may be filed in district court if the
amount claimed is below $10000 In this type of
case the district court sits as miniClaims Court
and the law applicable to bid preparation cost cases
in the Claims Court is applicable to such cases
in the district courts Cf Keco Industries
United States 492 F.2d 1200 Ct Cl 1974
Some plaintiffs may sue in district court for
an amount below $10000 in bid preparation costs
and injunctive or declaratory relief If the
suit is filed prior to contract award motion
to dismiss or transfer is proper since the Claims
Court would have exclusive jurisdiction over the

injunctive part of the action as well as the claim
for money damages If the suit is filed after
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contract award the money damages portion of
the suit may be retained but the injunctive
portion of the suit should be dismissed

Natur11y questions and comments may arise during the liti
gation of these bid protest cases We of course are prepared
to offer any assistance you may desire Please feel free to
contact Mr David Cohen Branch Director Commercial Litigation
Branch FTS 7247691 or Stephen Anderson Senior Trial Counsel
Commercial Litigation Branch FTS 724-7235 should any diff
culties arise

In order to permit us to continue to evaluate the
Governments position it is important that you inform us

immediately of any bid protest cases filed in your district and
of the results in those cases which are filed in your district
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