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COMMENDATIONS

Assistant United States Attorney JUDITH BARTNOFF District of
Columbia has been commended by Mr Peter Powers General
Counsel Smithsonian Institution for her professional and suc
cessful presentation at TRO hearing involving very impor
tant procurement regarding the restoration of the Renwick
Gallery

Assistant United States Attorney GEORGE CURRIER District of
Columbia has been commended by Ms Jean Goldenberg Executive
Director Washington Humane Society for his outstanding prosecu
tion of defendant who was found quilty of failing to provide
an animal with proper protection from the weather under the

anticruelty laws

Assistant United States Attorney NATHAN DODELL District of

Columbia has been commended by Ms Donna Pope Director of the

Mint for his excellent defense in the discrimination case of
Macellaro Goldman which resulted in the complete vindication
of the Mint and its deputy director who had been sued in his

personal capacity

Assistant United States Attorney ROBERT E.L EATON JR District
of Columbia has been commended by Mr Ronald Whiting Deputy
Solicitor of Labor for Regional Operations for excellent repre
sentation and advice in representing the Labor Department in an
FOIA case Clinchfield Coal Corporation Donovan

Assistant United States Attorney PATRICIA KENNEY District of

Columbia has been commended by Ms Doris McGhee Director of
Personnel Federal Home Loan Bank Board Washington D.C for

her outstanding defense of the Board against legal actions
charging numerous allegations of age and sex discrimination by

former employee

Assistant United States Attorney JASON KOGAN District of

Columbia has been commended by Mr Jeffrey Axelrad Director
Torts Branch Civil Division U.S Department of Justice for

his unceasing efforts in obtaining decision in Calvin Kirby
United States of America which will have substantial impact

to many cases arising under the Swine Flu Investigation Program
of 1976

United States Attorney PETER VAIRA JR Eastern District of

Pennsylvania has been commended by Attorney General William
French Smith for his successful endeavors in debt collections
The letter of commendation has been reprinted on the following
page of this issue of the United States Attorneys Bulletin
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flIre of tt Attnnwtj eiwraI

1a1pngtnnI 20530

September 27 1982

Peter Vaira Jr Esq
United States Attorney
Eastern District of Pennsylvania
3310 U.S Courthouse
601 Market Street

Independence Mall West

Philadelphia Pennsylvania 19106

Dear Peter

Assistant Attorney General Paul McGrath and his Deputy
Bob Ford brought to my attention the favorable publicity
you received recently when your office impounded 17 cars

belonging to delinquent debtors in your district under
stand that the publicity your actions generated resulted in

substantial payments from the owners of the impounded cars
and also servedto put all Federal debtors in your district
on notice that we are serious about collecting debts owed
the United States

commend you for your innovative and enthusiastic
debt collection efforts and intend to cite your actions
to your fellow U.S Attorneys as an example of what can be
done to get the publics attention and collect some money
too Please keep up the good work

Sincere1

William French Smith

Attorney General
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EXECUTIVE OFFICE FOR ATTORNEYS
William Tyson Director

CLEARINGHOUSE

United States Paul Welsh II No 80-2003802 S.D.W.Va
1981 appeal pending No 821827 4th Cir _____

Collections

The Southern District of West Virginia noted success in

recent action utilizing unique collection tactic The United
States Attorneys office successfully argued for the recovery
of nearly $21000 in fees $19000 plus 10% interest for the
services of the United States Public Defender following con
viction of the defendant The defendant who was initially
determined to be indigent by the court and thus entitled to
the services of the United States Public Defender revealed
during the presentence investigation that his 1981 income was
$148500 Based on that fact the United States District Court
ruled in favor of the Governments position and ordered the
defendant to pay reasonable attorneys fees plus interest to
the Government for the defense which involved approximately
380 hours of the public defenders time

For additional information concerning this case you may
contact Assistant United States Attorney Lynette Ranson or
Assistant United States Attorney Wayne Rich Jr on FTS
9241472
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EXECUTIVE OFFICE FOR ATTORNEYS
William Tyson Director

POINTS TO REMEMBER

Tax Equity and Fiscal Responsibility Act of 1982 Outline of
Selected Provisions

On September 1982 President Reagan signed the Tax

Equity and Fiscal Responsibility Act of 1982 TEFRA into law
The legislation contains comprehensive collection of tax

compliance measures some of which have direct and immediate
impact on criminal tax investigations and prosecutions An

outline of those of particular significance has been added as

an appendix to this issue of the United States Attorneys
Bulletin

Tax Division
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

NOW Inc State of Idaho Nos 811312 and 81-1283 Carmen
State ofIdaho Nos 811312 and 1313 Oct 1982 D.J
145171268

Equal Rights Amendment/Mootness Supreme
Court Vacates District Court Judgment And
Orders Dismissal Of Equal Rights Amendment
Case As Moot

The district court in this case had declared the extension
of the Equal Rights Amendments ratification period unconsti
tutional and had declared that ratifying states were free to
rescind their ratifications In Januarythe Supreme Court
granted review on the constitutional questions but refused to
order expedited proceedings On the ground that the case would
not be heard during the 1981 term we obtained several extensions
of briefing time On June 30 1982 the ratification deadline
for the Amendment came and passed without any additional states
having ratified the Amendment Since the Amendment remained
three states short of the necessary 38 ratifying states as of
June 30 it had failed of adoption under any theory
Accordingly we filed memorandum in the Supreme Court
suggesting mootness and requesting the Court to vacate the
district court judgment and to remand the case with directions to
dismiss the complaint as moot Although the other parties to the

litigation filed briefs claiming that the controversy was not

moot the Supreme Court on October 4did as we had suggested
The Court vacated the district court judgment and ordered
dismissal of the complaint as moot

Attorneys William Kanter Civil Division
FTS 6331597

John Cordes Civil Division
FTS 6334214
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

Northern Pipeline Construction Co Marathon Pipeline Co
Supreme Court Nos 81150 81546 Oct l982
D.J 7739679

Bankruptcy Act/Constitutionality Supreme
Court Extends Stay In Bankruptcy Case

In June the Supreme Court concluded that the broad grant of

judicial power to non-tenured bankruptcy judges violated Article
III of the Constitution The Court stayed its Judgment until
October l982to afford Congress an opportunity to

reconstitute the bankruptcy courts or to adopt other valid means
of adjudication without impairing the interim administration of

the bankruptcy laws Congress left for its preelection recess
without taking any action on new bankruptcy system On motion
of the Solicitor General the Supreme Court has effectively
extended its stay until December 24 1982

Attorney Michael Hertz Civil Division
FTS 6333180

Calvin Sweet United States No 821041 8th Cir. Aug 26 1982
D.J 15769154

FTCA/Causation/Feres Doctrine/Statute Of

Limitations Eighth Circuit Affirms District
Court Decision That Former Army Private Failed
To Prove Causal Connection Between His

Mental Illness And His Participation In LSD

Experimentation While In The Army

former Army private brought suit seeking damages under the

Federal Tort Claims Act for mental injuries allegedly
attributable to his ingestion of LSD during his participation in

chemical warfare experiments in 1957 in Edgewood Arsenal
Maryland After trial the district court entered judgment in

favor of the government on three grounds The court ruled that

Sweets claim was barred by the twoyear statute of

limitations 28 U.S.C 2401b the doctrine of intra
military immunity Feres precluded recovery and Sweet had

failed to prove his claim that the governments failure to

provide follow up medical care after his discharge caused his

present mental condition or aggravated an earlier mental
condition The court of appeals finding that Sweets statute of

limitations and Feres arguments presented difficult questions
affirmed the district courts decision on the basis of
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

causation The court ruled that the district courts finding
that Sweet had failed to establish causal connection between
the Governments alleged wrongful conduct and Sweets mental
illness was not clearly erroneous

Attorneys Robert Greenspan Civil Division
FTS 6335428

Carlene McIntyre Civil Division
FTS 6335459

Bergmann United States No 812254 8th Cir Oct 1982
D.J 15742419

Federal Witness Protection Program Eighth
Circuit Reverses Finding Of Liability In

Witness Protection Program Case

Plaintiff the widow of city policeman brought this

action against the United States under the Federal Tort Claims
Act for wrongful death after her husband was murdered by

participant in the Federal Witness Protection Program The
district court found the Government liable on the claim
Although the court acknowledged that the Marshals Service was not

authorized to disclose the true identity of protected witness
and that there were no regulations requiring witnesses who were

not in legal custody to be monitored the court apparently
believed that the Government was negligent in permitting the

witness to participate in the program failing to advise local

law enforcement authorities that the witness was being moved into

their community supervising or monitoring the witness while
he was participating in the program and failing to aid the

witness in seeking employment The witness has criminal

history and the district court concluded that the Governments
knowledge of his record imposed on it an obligation to ensure
that its dealings with him did not expose others to an

unreasonable risk of harm The court also held that the

Government was not exempt from liability under the discretunary
function exception to the FTCA 28 U.S.C 2680c

The court of appeals has just reversed Noting that the

witness protection program only contemplates the protection ni

witnesses and their families not the protection of the public
from the witnesses it held that both the selection and

relocation of the witness were within the discretionary function

exception and the conduct of the Marshals Service was not

negligent because there was not .egal duty to control the
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CIVIL DIVISION
Assistant Attorney General Paul McGrath

witness In addition the court held that the actions of the

Marshals Service neither created an unreasonable risk of harm nor

were substantial factors in plaintiffs husbands death

Attorneys Anthony Steinmeyer Civil Division
FTS 6333388

Marleigh Dover Civil Division
FTS 6334820

Zimmerman Cook No 81 CA 1220 Colorado Court of Appeals
D.J 10113786

U.C.C./Sale of Collateral Attorneys Fees
Colorado Appellate Court Holds That SBA May
Recover Deficiency Judgment U.C.C 95043
Notwithstanding And Reverses Award of

Attorneys Fees

The Small Business Administration took possession of

personalty pledged as collateral and sold it without giving
notice to the debtors who had pledged it In complex litigation
which ensued the SBA asserted claim for the unpaid balance on

its loan The borrowers obtained summary judgment in the trial

court on the ground that failure to give them notice as required
by UCC 95043 relieved them of liability for the deficiency
The trial court also awarded the borrowers attorneys fees On

appeal the Colorado Court of Appeals reversed holding that

failure to give notice did not bar deficiency entirely but

merely put on SBA the burden of proving that the collateral had

been sold for its true value The c.ourt of appea1s also reversed
the award of attorneys fees against SBA It held that the

statute permitting suits against SBA 15 U.S.C 634 did not

extend to such awards

Attorney James Winchester
Assistant United States Attorney

Colorado
FTS 3272081



581

VOL 30 OCTOBER 29 1982 No 21

LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Carol Dinkins

state of California Watt 683 F.2d 1253 9th Cir 1982
D.J 4904l46

Coastal Zone Management Act OCS Lease
Sale Directly Affects The Coastal Zone
EIS For Sale 53 Ruled Adequate

This case concerns the proper interpretation of

the term directly affecting the coastal zone in Section

307c1 of the Coastal Zone Management Act 16 U.S.C
1456cl In the context of an oil and gas lease sale

under the Outer Continental Shelf Lands Act 43 U.S.C 1331

et we argued that the direct effects of lease sale
were those of activities that were part of or immediately
authorized by the sale These effects did not include the

effects of potential exploration development and production
activities which were subject to future Federal approval
The State argued that the direct effects of lease sale

included the effects of all potential future oil and gas
activities If lease sale directly affects the coastal

zone determination would have to be made that those
effects were consistent to the maximum extent practical
with the States coastal zone management program

The Ninth Circuit ruled that an OCS Lease Sale

directly affects the coastal zone because it establishes
the basic scope and charter for subsequent development
and production It described the direct effects of an

OCS lease sale as all the potential effects set out in the

lease sale EIS Having adopted this position on directly
affecting the coastal zone the court of appeals went on

to discuss consistent to the raaximum extent practicable
It stated that the consistency determination was decision

by the Federal Government not by the State and that it

need not ensure consistency with the state program as is

possible It need not preclude possible future in
consistency but merely set future activities on path
that is consistent to the maximum extent practicable
in light of the then available knowledge

The court of appeals also ruled that the EIS pre
pared for Lease Sale 53 was adequate and did not need to be

supplemented when new resource estimates were made that
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the Secretarys rejection of the Governors recommendations
as to size timing and location of the sale was not arbitrary
or capricious and that environmental groups had standing to

raise consistency claims under the CZMA

California has petitioned for rehearing from that

portion of the opinion discussing the term maximum extent

practicable Discussions concerning the advisability of

petitioning for writ of certiorari are underway

Attorney Peter Steenland Jr Land
and Natural Resources Division
FTS 6332748

Attorney Anne Almy Land and Natural
Resources Division FTS 633
4427

PVM Redwood Company Inc United States No 804096 9th
Cir Sept 13 1982 D.J 901232335

Takings Sawmill Operator Not Entitled
To Compensation Under Fifth Amendment
For Loss Of Supplies Occurred By Redwood
Park Expansion Act

PVM sawmill operator sought compensation under
the Redwood Park Expansion Act 92 Stat 163 16 U.S.C 79b
et and the Fifth Amendment for its loss of supplies of

old growth coastal redwood The supply source was eliminated
when the Government increased the size of the Redwood National
Park in 1978 In addressing the constitutional claim for com
pensation the court of appeals relying on United States
Grand River Dam Authority 363 U.S 229 1960 held that

PVM had failed to distinguish between appropriation of

property and the frustration of an enterprise Id
at 236 The court dismissed the statutory claim for com
pensation in footnote holding it was without merit

Attorney Maria lizuka Land and
Natural Resources Division
FTS 6332753

Attorney Anne Almy Land and

Natural Resources Division
FTS 6334427
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California EPA No 812043 D.C Cir Sept 17 1982
D.J 905111427

Clean Water Act EPA Has Statutory
Authority To Institute Program To

Review Funding Requests For Advanced
Treatment Systems

California alleged that EPAs decision to defer
funding for two advanced wastewater treatment projects was
unlawful The deferral was based on the review procedure
established in Program Requirements Memorandum 797 which
required EPA to review funding requests for advanced treat
ment systems to insure that the advanced treatment resulted
in significant health and water quality improvements The
additional review was instituted in response to congressional
concern expressed in several Appropriations Committee
Reports that money for advanced treatment was being
wasted

California argued that EPA had no statutory authority
to institute the review program and that the program was in
stituted without prior notice and comment

In affirming the district courts grant of summary
judgment to EPA the court of appeals found Californias argu
ments to be unacceptable The court found that the review
program was well within EPA statutory authority under the
Clean Water Act and that the Congressional Committee Reports
confirmed this authority In rejecting the procedural
challenge the court noted that neither the APA nor EPAs
own regulations requires prior notice and comment before
instituting procedures regarding the issuance of Federal
grants

Attorney Albert Ferlo Jr Land and
Natural Resources Division
FTS 6332774

Attorney Edward Shawaker Land and
Natural Resources Division
FTS 6332813
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TAX DIVISION
Assistant Attorney General Glenn Archer Jr

pot1ÆtàhCop United States 679 F.2d 153 9th Cir 1982
D.J 45114193

Discovery Sanction Ninth Circuit Holds T.hat

District Courts Preclusion Order Was Not
justified Where Government Showed That Its
Tardiness In Submitting Reports Of Its Expert
Witnesses Was D.ue To Compliance With Governmental
Red Tape Required In Hiring O.utside Experts

In this case which concerned the proper valuation of standing
timber the district court established precise dates for the ex
change of appraisal reports prepared by each partys expert wit
nesses Although the taxpayer submitted its reports on time the

Governments reports were turned in seven weeks late At the time

the Governments reports were submitted discovery was still open
and trial was not scheduled to begin for over two months As

sanction for the Governments failure to turn in its expert reports
on time the district court denied the Government the right to offer
the reports into evidence or to call as witnesses the experts who

prepared the reports The district court however indicated that

it would admit the Governments reports if the Government paid the

taxpayer $10000 as sanction for the delay in submitting the

reports The Government did not avail itself of this option

The court of a.ppeals reversed It held that the district
courts preclusion order constituted an abuse of discretion under
the circumstances which showed that the Governments tardiness
in submitting the reports was attributable not to an intent to

evade the district courts order or to prejudice the taxpayer but
rather was caused by the complexity of the task and the need to

comply with governmental red tape in hiring outside experts
Judge Wallace concurred in the result In his view the district
courts offer to permit the Government to introduce into evidence

the reports and testimony of its outside experts provided the

Government paid the taxpayer $10000 as sanction for its tardiness
constituted violation of Rule 37f of the Federal Rules of Civil

Procedure which prohibits the imposition of monetary sanctions

against the Government

Attorneys Gilbert Rothenberg Tax Division
Richard Farber Tax Division

FTS 633-3009
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TAX DIVISION
Assistant Attorney General Glenn Archer Jr

United States David Wilder 680 F.2d 59 9th Cir 1982
D.J 5823650

Tax Protesters Ninth Circuit Assesses
Costs Against Convicted Tax Protester And
His Counsel For Increased Expenses Caused

By Protesters Unreasonable And Vexatious
Conduct In Frivolous Appeal

In tax protester prosecution originating in the Western
District of Washington the Ninth Circuit recently affirmed the

judgment and sentence of the district court Characterizing
the defendants appeal from his conviction for willfully failing
to file his 1975 income tax return as frivolous the Ninth
Circuit affirmed inter alia the district courts sentencing
requirement that Wilder pay the costs of prosecution and defense
including docket fees witness fees and expenses and attorneys
fees and expenses of courtappointed counsel totalling $5464.38
Moreover the Ninth Circuit ordered Wilder to pay the cost of the
trial transcript and the costs of the appeal and further directed
that Wilder and his counsel each pay the Government $500 for

the increased expense caused by the unreasonable and vexatious
conduct in this and other appeals 28 U.S.C Section 1927
Attorneys handling both civil and criminal tax protest cases
should be aware of this case and attempt to seek costs whenever
their award would be appropriate

Attorney Michael Karam Tax Division
FTS 6335150
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Federal Rules of Criminal Procedure

Rule 31d Poll of Jury

Federal Rules of Evidence

Rule 606b Inquiry into validity of verdict
or indictment

After receiving unanimous verdict of guilty at the
close of defendants trial the court polled the jury pursuant
to F.R.Cr.P 31d One juror told the court that she was only
70% certain of her verdict and had some hesitation in signing
the verdict form After brief questioning the juror told the
court that she was convinced beyond reasonable doubt of the

defendants guilt Defendants motion for mistrial in which
he claimed the courts questioning coerced the jurors decision
was denied Several hours after the jury was discharged the

juror wrote letter to the court recanting her decision
Defendant appealed

The court of appeals upheld the dismissal of
deIendants motion finding that the questioning by the court
had been neither suggestive nor leading and had not induced the
jurors response Since the court had not asked the juror to

explain her confusion or reveal the rationale behind her
decision the questioning was proper under Rule 31d The
jurors subsequent letter recanting her decision could not alter
the verdict as F.R.E 606b does not permit juror to impeach

unanimous verdict through statements or actions made after the
court has accepted the decision and discharged the jury If

juror is hesitant about decision he may repudiate the verdict

only at the time the jury is polled

Judgment Affirmed

United States Paul Phillips No 81.2315 7th
Cir ug 1982
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Federal Rules of Criminal Procedure

Rule 11 Pleas

In an opinion which is too lengthy and detailed to

be summarized here the Court of Appeals for the Second
Circuit illustrated the difficulties presented by use of the

conditional guilty plea when the defendant raises barrage
of claims on appeal The court urged the district courts in

that circuit and the Government to exercise vigilance when
consenting to the reservation of issues for appeal so as to

conserve prosecutorial defense and judicial resources and
promote expeditious disposition of cases without diminishing
the defendants opportunity to assert his constitutional rights
The court emphasized the significance of the Governments views
as to whether an issue is case dispositive and held that the

trial court clearly has duty to ensure that the defendant
reserves only issues that can be adequately reviewed without
full trial record resolution of which on appeal would dispose
of the case either by allowing the plea to stand or by such
action as compelling dismissal of the indictment or suppressing
essential evidence

Affirmed

United States Perry Burns 684 F.2d 1066 2d Cir
1982
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Federal Rules of Evidence

Rule 606b Inquiry into validity of verdict or
indictment

See Federal Rules of Criminal Procedure Rule 31d
this issue of the Bulletin for syllabus

United States Paul Phillips No 81.2315 7th
Cir Aug 1982



593

VOL 30 OCTOBER 29 1982 NO 21

U.S ATTORNEYS LIST AS OF October 29 1982

UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY

Alabama Frank Donaldson
Alabama John Bell

Alabama Sessions III

Alaska Michael Spaan
Arizona Melvin McDonald
Arkansas George Proctor
Arkansas Asa Hutchinson
California Joseph Russoniello
California Donald Ayer
California Stephen Trott
California Peter Nunez
Colorado Robert Miller
Connecticut Alan Nevas
Delaware Joseph Farnan Jr
District of Columbia Stanley Harris

Florida Moore
Florida Robert Merkie Jr
Florida Stanley Marcus

Georgia Larry Thompson
Georgia Joe D.Whitley
Georgia Hinton Pierce
Guam David Wood
Hawaii Daniel Bent
Idaho Guy Hurlbutt
Illinois Dan Webb
Illinois Frederick Hess

Illinois Gerald Fines
Indiana Lawrence Steele Jr
Indiana Sarah Evans Barker
Iowa Evan Hultman

Iowa Richard Turner
Kansas Jim Marquez
Kentucky Louis DeFalaise

Kentucky Ronald Meredith
LouisianaE John Volz
Louisiana Stanford Bardwell Jr
Louisiana Joseph Cage Jr
Maine Richard Cohen

Maryland Fredrick Motz

Massachusetts William Weld
Michigan Leonard Gilman
Michigan John Smietanka
Minnesota James Rosenbaum
Mississippi Glen Davidson

Mississippi George Phillips
Missouri Thomas Dittmeier
Missouri Robert Ulrich
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UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY

Montana Byron Dunbar
Nebraska Ronald Lahners
Nevada Lamond Mills
New Hampshire Stephen Thayer III

New Jersey Hunt Duinont

New Mexico William Lutz

New York Frederick Scullin Jr
New York John Martin Jr
New York Raymond Deane
New York Salvatore Martoche
North Carolina Samuel Currin
North Carolina Kenneth McAllister
North Carolina Charles Brewer
North Dakota Rodney Webb
Ohio William Petro
Ohio Christopher Barnes
Oklahoma Francis Keating II

Oklahoma Gary Richardson
Oklahoma William Price

Oregon Charles Turner
Pennsyrvania Peter Vaira Jr
Pennsylvania David Queen
Pennsylvania Alan Johnson
Puerto Rico Jose Quiles
Rhode Island Lincoln Almond
South Carolina Henry Dargan McMaster
South Dakota Philip Hogen
Tennessee John Gill Jr
Tennessee Joe Brown

Tennessee Hickman Ewing Jr
Texas James Rolfe

Texas Daniel Hedges
Texas Robert Wortham
Texas Edward Prado

Utah Brent Ward
Vermont George W.F Cook
Virgin Islands Hugh Mabe III

Virginia Elsie Munsell

Virginia John Alderman

Washington John Lamp
Washington Gene Anderson
West Virginia William Kolibash
West Virginia David Faber
Wisconsin Joseph Stadtmueller
Wisconsin John Byrnes
Wyoming Richard Stacy
North Mariana Islands David Wood
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TAX DIVISION
Assistant Attorney General Glenn Archer Jr

TAX EQUITY AND FISCAL RESPONSIBILITY ACT OF 1982

OUTLINE OF SELECTED PROVISIONS

CRIMINAL FINES

TEFRA dramatically increases the criminal fines for the

principal criminal tax offenses The new fine levels are

Section 7201$l00000 for individuals
and $00000 for corporations

Section 7203-$25000 for individuals and

$100000 for corporations
Section 7206-$l00000 for individuals and

$500000 for corporations
Section 7207--$lO000 for individuals and

$50000 for corporations

Defense counsel will likely contend that the increased
fine levels indicate congressional intent that fines be

imposed in lieu of imprisonment The legislative history of

TEFRA however is expressly to the contrary stating Conf
Rept No 97-760 578 The Conferees intend that as
under present law these increased fines should continue to be
treated as supplements to and not substitutes for imprisonment

The amendments apply to offenses committed after enactment

ADMINISTRATIVE SUMMONS

Section 7609 Third-Party Recordkeeper Summonses

The stay of compliance procedures of Code Section 7609

for third-party recordkeeper summonses have been totally revised
Instead of merely sending letter to the recordkeeper the

taxpayer or other noticee may obtain stay of compliance only
by commencement of proceeding to quash The proceeding must
be commenced within 20 days after notice of issuance is given
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The amendments do not affect the procedure concerning
appeals However the following statement in the legislative
history should be of some help in arguing that compliance
should not be stayed pending appeal Rep No 97-494 Pt

283

No change is made by the provisions with respect to
appeals arid the conditions under which stays of enforce
ment may be granted because the committee believes the

relatively strict attitude adopted by the courts under

present law is appropriate and that the rules governing
appeals and stay should continue to be developed in

flexible manner by the courts

Notice of the summons must be given at least
23 days before the return date The notice must
contain an explanation of the right to bring
proceeding to quash

Examination is stayed for 23 days after the
Service gives notice

The noticee has 20 days after notice is given
to commence proceeding to quash

copy of the petition to quash must be sent by
certified or registered mail to the third-party
recordkeeper and to such office as the Service
directs in the initial notice

The third-party recordkeeper has the right to

intervene but is bound by the decision in the

proceeding whether or not party to the proceeding

District courts have jurisdiction over proceedings
to quash order denying petition is subject to

appeal Present law regarding stays is unchanged

Recordkeepers must immediately proceed to assemble
the records and be prepared to produce the material
on the return date of the summons

The Service may provide the recordkeeper with
certificate that timely proceeding to quash has not

been commenced or that the taxpayer consents to the
examination Disclosure in good faith reliance on such

certificate or on court order precludes liability
to the customer by reason of the disclosure
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The amendments apply to summonses served after
December 31 1982

Section 7602 Criminal Purpose

TEFRA amends Code Section 7602 to enact brightline
test concerning the use of summonses for criminal purpose
Section 7602 now expressly provides that the Service may
issue summons for criminal purpose or commence proceed
ing for enforcement of such summons except when referral
of case to Justice for prosecution or grand jury investigation
is in effect The institutional purpose test has been eliminated
Before bringing summons enforcement proceeding however it

will be necessary to make certain that the criminal case has
not been referred

The purposes for which summons may be issued
include an inquiry into any offense connected with
the administration or enforcement of the revenue
laws

summons may not be issued and summons en
forcement proceeding may not be commenced with
respect to person if Justice Department referral
is in effect

Justice Department referral begins when

the Service has recommended prosecution
or requested grand jury investigation of

person or

an Assistant Attorney General or other
authorized official has requested information
for tax administration purposes under Sec
6103h

Justice Department referral ends when

we notify the Service in writing of

declination of refusal to authorize
grand jury or of discontinuance of grand
jury investigation

there is final disposition of any criminal

proceeding or
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we notify the Service in writing that
there will be no prosecution relating to the

Section 6103h request

Each tax year or different type of tax liability is

treated separately

The amendments are effective as of September 1982

Barter Exchanges barter exchange as defined in

amended Code Section 6045 relating to newly imposed inf or
mation return requirements will be thirdparty record
keeper for Section 7609 purposes

The amendment is effective for summonses served after
December 31 1982

Persons Residing Outside the United States Act Sec 336

New Section 7701 38 of the Code provides that
citizen or resident of the United States who does not reside
in and is not found in any United States judicial district
will be treated as resident of the District of Columbia
for purposes of any provision of the Internal Revenue Code
relating to summons enforcement or jurisdiction of the courts
The purpose of this provision is to allow summons enforcement
proceeding to be brought when person does not reside in and

cannot be found in any judicial district

It is effective on the day after enactment

ABUSIVE TAX SHELTER PENALTY Sec 6700

Applies to persons who participate in the organization of
or sale of an interest in any entity plan or arrangement

In connection with the organization or sale the person
must make or furnish either statement concerning tax benefits
or gross overvaluation statement
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the statement concerning the benefits must
represent that tax benefits are allowable by reason
of holding an interest in the entity or participating
in the plan or arrangement

the person must know that the statement of tax
benefits is false or fraudulent as to any material
matter

no state of mind is specified for gross
valuation overstatement

gross valuation overstatement is defined as

statement as to the value of property
or services

the value must exceed 200 percent of the
correct value and

the value must be directly related to the
amount of an income tax benefit allowable to

any participant

The penalty is $1000 or if greater ten percent of the

gross income derived or to be derived by the person from
the scheme

The Service has authority to waive the penalty for an
overvaluation upon showing of reasonable basis and good
faith

The burden of proof is on the Government

INJUNCTIONS AGAINST PROMOTERS OF IBUSIVE TAX SHELTERS Sec 7.408

The Service can seek to enjoin promoter from further
engaging in conduct which would be subject to the civil penalty
for abusive tax shelter promotions

Suit may be brought in the district where the promoter re
sides has his principal place of business or engaged in

conduct subject to the penalty

The court may issue an injunction upon finding that
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the promoter engaged in conduct subject to the
civil penalty and

entry of an injunction is necessary to prevent
recurrence of the conduct

An injunction suit does not prevent criminal prosecution
or other action against the promoter

The effective date is September 1982

AIDING AND ABETTING PENALTY Sec 6701

TEFRA snacted new civil penalty similar to the
criminal sanction of 72062 for aiding and abetting in

filing false return or other document

Applies to any person --

who provides assistance or advice concerning the

preparation of return or taxrelated document

knowing that the document will be used in connection
with material tax matter and

knowing that use of the document will result in an
understatement of tax of another person

The penalty may be imposed on person because of activities
of subordinate person under his direction supervision or
control for knowing of the subordinates participation and
not attempting to prevent the misconduct

The knowledge or consent of the taxpayer is immaterial

The penalty is $1000 but only one penalty for tax
year of taxpayer $10000 for corporate liability

The Service can impose either the aiding and abetting
penalty or the tax return preparer penalty where both are

applicable

The burden of proof is on the Government

The effective date is September 1982
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FRIVOLOUS RETURN PENALTY Sec 6702

person who files protest or other frivolous return
will be subject to penalty of $500

The elements of the penalty are

the face of the purported return indicates that
the reported tax is substantially incorrect or the

substantial correctness cannot be determined based on
the information provided and

the purported return reflects frivolous position
or on its face reflects desire to delay or impede
tax administration

The penalty is $500

The penalty is in addition to any other penalties

The burden of proof is on the Government

The effective date is September 1982

JEOPARDY AND TERMINATION ASSESSMENTS Sec 6867

TEFR1 includes new presumption for jeopardy and

termination assessment purposes when an individual found in

possession of $10000 cash or its equivalent denies ownership
and the owner cannot be identified The Service can presume
that the cash represents gross income of single individual
for the taxable year of possession taxable at 50percent
rate and that collection of the tax would be jeopardized by
daly Upon identification of the true owner the assessment
against the owner relates back to the original assessment date

New Code Section 6867 is effective on the date after
enactment

NARCOTICS DEALERS Sec 280E

New Code Section 280E disallows deductions or credits
for amounts paid or incurred in the trafficking of narcotics
listed in the Controlled Substances Act jn violation of Federal
or state law
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The amendment applies to amounts paid or incurred after
enactment

PROCEDURAL RULES Sec 6703

Deficiency procedures do not apply to the promoter
penalty aiding and abetting penalty or frivolous return
penalty

Collection is stayed if 15 percent of the penalty is

paid and claim for refund filed within 30 days of the notice
and demand and the stay may be enforced by an injunction

The stay of collection expires if refund suit is not
brought within 30 days of denial of the claim for refund or
after expiration of six months and 30 days of filing the refund
claim

The statute of limitations on collection is suspended during
the period of the stay

SUBSTANTIAL UNDERSTATEMENT PENALTY Sec 6661

The penalty applies only to income taxes and the normal
deficiency procedures apply

substantial understatement is the greater of ten per
cent of the correct tax or $5000 $10000 for corporate taxes
except for Subchapter corporation and personal holding companies

The penalty is ten percent of the understatement

The general rule is that the penalty does not apply to

the extent-

there was substantial authority for the position
taken on the return or

adequate disclosure of the relevant facts is made
on the return

For tax shelter item disclosure does not negate the

penalty and the penalty can be avoided only if the taxpayer
can show reasonable belief that the return position was more
likely than not the correct treatment
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tax shelter is partnership entity plan or arrange
ment the principal purpose of which is tax avoidance or
evasion

The understatement must be reduced by the portion on
which an overvaluation penalty is imposed under Section 6659
as enacted by ERTA

The penalty can be waived on showing of reasonable
cause for the understatement and good faith

The penalty applies to returns with due date after
1982

TAX DISCLOSURE AMENDMENTS Sec 6103i

TEFRA enacted amendments to Code Section 6103i relating
to disclosure of tax information in connection with nontax
criminal cases which have been sought by the Justice Depart
ment for several years The amendments relax the standards for

seeking an ex parte order to authorize disclosure of tax
information decentralize the authority to initiate requests
for tax information authorize magistrates to enter disclosure
orders permit access to tax information to locate Federal

fugitives and expand the power of the Service to make disclosures
in emergency situations In addition under New Section 7431
of the Code an action against the Government for damages is

the exclusive civil remedy for an improper disclosure of tax
information by Federal officer or employee

The amendments are effective on the day after enactment

In the event of questions contact Criminal
Section FTS 6332973 or 2974

DOJ-1982-12


