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COMMENDATIONS

Assistant United States Attorney J. MATTHEW CAIN, Northern Dis-
trict of Ohio, was commended by Mr. William H., Webster, Director,
Federal Bureau of Investigaiton, for the successful prosecution of
Vincent J. Menier, a former employee of North American Systems,
Inc., for interstate transportation of stolen property, concerning
checks which were part of a $1.2 million embezzlement from the
company.

Assistant United States Attorney THOMAS M. COFFIN, District of
Oregon, has been commended and awarded a Certificate of
Appreciation by Mr. George C. Frangullie, Special Agent In Charge,
Seattle Field Division, Drug Enforcement Administration.

Assistant United States Attorney MARC FAGELSON, Southern District
of Florida, was commended by Mr. Kirk F. Sniff, Acting Assistant
Enforcement Counsel for Waste, Environmental Protection Agency,
for his outstanding work in the Pepper's Steel and Alloys case by
spearheading effectively the Government's litigation efforts to a
favorable resolution.

Assistant United States Attorney YOSHINOR H. T. HIMEL, Eastern
District of California, was commended by Mr. K. E. Malmborg,
Assistant Legal Advisor for Management, Department of State, for
his litigative work in Van Brooklin v. United States. Mr. Himel's
brief was outstanding 1n comprehensiveness and organization, and
his patient work during the pleading and discovery stages resulted
in the dismissal of an action against Department of State
officials.

Assistant United States Attorney JOHN R. HALLIBURTON, Western
District of Louisiana, has been commended as follows: (1) by Major
General A. M. Stroud, Jr., Adjutant General, State of Louisiana,
for his successful handling of Michael G. Holdiness v. State of
Louisiana, a case involving a sult against General Stroud and five
other officers of the National Guard, individually and in their
official capacity, with a potential 1liability exposure of
$1,000,000; and (2) by Mr. R. J. Mantica, Assistant Field
Director, Veterans Canteen Service, Atlanta Office, Veterans
Administration, for having obtained a dismissal, pursuant to Rule
41(b), Federal Rules of Civil Procedure, in Corine Williams v. The
Administrator of Veterans Affairs, a Title VII matter occuring at
the Veterans Administration Medical Center in Shreveport,
Louisiana.
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Assistant United States Attorney JAMES T. JACKS, Northern District
of Texas, has been commended by Mr. Thomas C. Kelly, Special Agent
In Charge, Federal Bureau of Investigation, Dallas, Texas, for the
preparation and successful presentation of United States v. Mike
Adamson, involving interstate transportation of —counterfeit
securities, conspiracy, and the recovery of over $5.5 million in
counterfeit securities.

Assistant United States Attorney JOHN F. KANE, Eastern District of
Virginia, has been commended by Mr. William P. Tyson, Director,
Executive Office for United States Attorneys, Department of
Justice, for his outstanding work and exemplary resolution of
Belleville Meadows Housing Company, Inc. and United States v.
Nansemond Constructors, a case 1nvolving a financially collapsed
housing project and multiple mechanics liens suits, bankrupt
companies and several innocent victims. Mr. Kane negotiated a
complicated settlement agreement that not only avoided complex and
potentially protracted 1litigation, but also salvaged a decaying
housing project and left the companies, prlvate organizations and
individuals financially viable.

Assistant United States Attorney THOMAS C. LEE, District of
Oregon, has been commended by Ms. Gina Guy, Regional Solicitor,
Pacific Northwest Region, Department of the Interior, for his
productive and industrious work in dealing with the myriad and
difficult issues presented in several pending cases dealing with
the use of herbicides by the Bureau of Land Management.

Assistant United States Attorney TERRY W. LEHMANN, Southern
District of Ohio, has been commended by Mr. Joesph H. Sherick,
Inspector General of the Department of Defense, for his efforts in
the successful prosecution of United States v. Davey Compressor
Company. Mr. Lehmann's efforts were further rewarded with one of
the largest Department of Defense procurement fraud settlements in
history when two «cashier's checks were relinquished to the
Government, totaling $3 million.

Assistant United States Attorney MICHAEL J. MITCHELL, Southern
District of Florida, was commended by Mr. William J. Kollins,
Chief, Land Acquistion Section, Department of Justice, for his
vigorous participation in United States v. 320 Acres and Eleanor
Hopkins Bent, (large trusts) trial. His efforts 1nsured the
United States of a strong case. He authored a most persuasive
brief and prevailed before the district court on the issue of
excluding prior Commission awards as evidence of value. This
precedent will stand well in the instant case as well as the
remainder of the "Big Cypress" cases.
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United States Attorney J. WILLIAM PETRO, Northern District of
Ohio, was commended by Mr. William H. Webster, Director, Federal
Bureau Investigation, for his fine work and successful prosecution
of Vincent J. Menier, a former employee of North American Systems,
Inc., for interstate transportation of stolen property, concerning
checks which were part of a $1.2 milliion embezzlement from the
company.

Assistant United States Attorneys L. LEE SMITH and MARK D. STUAAN,
Central District of Illinois, have been commended by Mr. James D.
Meyers, Chief, Criminal Investigation Division, Internal Revenue
Service, for their outstanding performance in the successful .
prosecution of United States v. Donald R. Thomas, a mail and wire
fraud and embezzlement case.

Assistant United States Attorney L. MICHAEL WICKS, Eastern
District of Michigan, was commended by Major General Vernon J.
Andrews, Adjutant General of Michigan, Department of Military
Affairs, State of Michigan, for his outstanding work and and
effort in representing the Michigan National Guard and the
Department of Military Affairs on various civil cases.

Debt Collection Commendation

United States Attorney FRANK W. DONALDSON, Northern District
of Alabama, recently received letters of commendation from
Attorney General William French Smith and from the Deputy Director
of the Office of Mangagement and Budget, Joseph R. Wright, Jr.,
for the remarkable amount of cash he and the members of his debt
collection staff collected during Fiscal Year 1983 (greater than a
fourfold increase over Fiscal Year 1981), and for United States
Attorney Donaldson's leadership of the Debt Collection
Subcommittee of the Attorney General's Advisory Committee of
United States Attorneys. The Attorney General's letter is
published to underscore his continuing emphasis on the -importance
of the contribution which United States Attorneys make to the
Department's vigorous efforts to collect debts due the United
States.
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Offire of the Attornep General
Washington, B. . 20520

November 28, 1983

Honorable Frank W. Donaldson
United States Attorney
Northern District of Alabama
200 Federal Building

1800 Fifth Avenue North
Birmingham, Alabama 35203

Dear Frank:

Paul McGrath showed me the figures you sent him which
show the dramatic increase in collections in the Northern
District of Alabama since you took office. I was particu-
larly pleased to learn that the $4,175,759 in cash collected
by your office in Fiscal 1983 exceeded the total budget ap-
propriated to fund all of your activities. You and all of
your collections people can take great pride in the fact
that your efforts resulted in a profit for the taxpayers.

You may not have heard yet that cash collections by all
the United States Attorneys for Fiscal 1983 totalled over
$200 million, an increase of approximately 139% over reported
cash collections for Fiscal 1982. Much of the credit for this
remarkable record must be due you as Chairman of the Debt
Collection Subcommittee of my Advisory Committee of United
States Attorneys.

It is a pleasure to commend you for a job well done.
Please convey personally to all of your debt collection people
my appreciation for their exemplary efforts and let us go
about collecting even more delinguent debts this year.

Sincerely,

N\

William French Smith
Attorney General

A
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William P. Tyson, Director

CLEARINGHOUSE

Revision Of The Department of Justice Indictment Forms

The United States Attorney's office for the Northern District
of Illinois recently revised the Department of Justice indictment
forms to bring them up to date with current caselaw, to simplify
the charges, and to remove unnecessary legalese. These forms are
designed for use on a word processing system. One copy has been
distributed to each United States Attorney's office.

Additional copies of the indictment forms can be obtained

from Legal Services, Executive Office for United States Attorneys,
by calling FTS 633-4024, and requesting CH-1.

Personnel Chénges

Executive Office for United States Attorneys:

On December 27, 1983, Mr. Richard L. DeHaan joined the
Executive Office as Senior Management Advisor. Mr. DeHaan will
review the organizational elements of the Executive Office, and
make recommendations concerning a proposed reorganization.
Eventually, it is expected that he will head a new Office of
Administrative Services to be established in the Executive Office
which will have co-equal status with the Office of Legal Education
and the Office of Management Information Systems and Support.

On January 11, 1984, the promotion of Mr. Richard L. Kidwell
to the position of Assistant Director, Office of Facilities
Management and Support Staff, was announced. Mr. Kidwell will
continue to be responsible for space management and procurement
activities. '

United States Attorneys:
On December 30, 1983, Mr. Layn R. Phillips was sworn in as

the court-appointed United States Attorney for the Northern
District of Oklahoma.
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William P. Tyson, Director

POINTS TO REMEMBER

Listing of Civil Division Appellate Briefs

The Civil Division has prepared a composite listing of Civil
Division appellate briefs consisting of the case title, attorney
author, Department of Justice identifying number, type of brief,
and attorney author telephone number. A copy is attached as an
appendix.

Subpoenaing of Records Located in a Foreign Country for use in
Criminal Cases

On November 22, 1983, the Associate Attorney General
forwarded a telex to all United States Attorneys stating the
Department of Justice's policy and procedures for the subpoenaing
of records located in a foreign country for use in criminal cases.

The ability to subpoena records in a foreign country is a
valuable asset for a federal prosecutor. The federal prosecutor
in utilizing this tool must be aware of the potential impact on
other governmental interest. Therefore, coordination with the
Office of International Affairs, Criminal Division, is required.

For your 1information, copy of the Associate Attorney
General's telex is reproduced as an appendix to this issue of the
United States Attorneys' Bulletin.

Tax Protesters on Juries

Increasingly, tax protester leaders are counseling their
followers to obtain seats on Federal juries in tax protester cases
by concealing their tax protester status on voir dire. During
jury deliberations, such tax protester juror votes for acquittal,
resulting in a mistrial. Recently, the Tax Division learned of
the successful use of such tax protester stratagem in the Eastern
District of Texas and the District of Alaska, resulting in two
mistrials. The Tax Division recommends, in addition to effective
voir dire, both consulting with your I.R.S. agents about the
presence of known tax protesters on jury panel 1lists and the
increased use of 26 U.S.C. 6103(h)(5) relating to the disclosure
of tax audit or investigation information regarding prospective
jurors. You also are requested to keep the Tax Division informed
if such practice occurs in your district.

For further information, contact Michael E. Karem, Criminal
Section, Tax Division, FTS 633-5150.
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Victim/Witness Assistance Program--Speakers

The Superior Court Division of the United States Attorney's
office for the District of Columbia has had a victim/witness
assistance program in operation for approximately four years, and
is available to assist other United States Attorneys' offices in
implementing the Victim and Witness Protection Act of 1982 and the
Attorney General's Guidelines of July 9, 1983. Assistant United
States Attorney Connie Belfiore, District of Columbia, has visited
United States Attorneys' offices to give tips on the victim/wit-
ness assistance prieggrams. If your office would like to invite
Ms. Belfiore to spéak on the victim/witness assistance programs,
please contact her at the United States Attorney's office for the
District of Columbia.

Another source of ~ speakers on victim/witness assistance
programs is the 1local district attorney's office in your area.
Many states have passed legislation requiring that victims and
witnesses be provided with certain assistance. Therefore, local
prosecutors' offices have experience in victim/witness assistance
programs that could be useful to United States Attorneys' offices
in implementing the Attorney General's Guidelines.

Victim/Witness Assistance Program--Waiting Area

The Victim and Witness Protection Act of 1982 and the
Attorney General's Guidelines, issued July 9, 1983, provide that
victims and prosecution witnesses should be provided a waiting
area that 1is separate from all other witnesses. The
Administrative Office of the United States Courts has proposed a
revision to their publication entitled United States Courts Design
Guide that addresses the Act's requirement of a separate waiting
area. the proposed revision states that:

"The Victim and Witness Protection Act of
1982, Pub. L. No. 97-291, §6(a)(6), 96 Stat.
1248, 1257, requires 1in criminal cases that
Victims and other prosecution witnesses should
be provided prior to court appearance a waiting
area that is separate from all other witnesses.
Provision of two witness rooms per courtroom is
an acceptable, but not exclusive, means of
complying with this statute. Any available
facility, such as an attorney's consultation
room, space in the clerk's office, may be
utilized to 1insulate wvictims and prosecution
witnesses from other court participants. If a
second witness room is not provided per se, how-
ever, alternative arrangements should be set out
in a formal plan rather than prescribed on an ad
hoc basis.
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If the court in your district neither provides a second
witness room nor formulates a formal plan for alternative arrange-
ments, and if your office and the court are not able work out an
acceptable arrangement for complying with this portions of the
Act, please contact Mr. Michael D. Breads, Legal Services,
Executive Office for United States Attorneys at FTS 633-1038.
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OFFICE OF THE SOLICITOR GENERAL
Solicitor General Rex E. Lee

The Solicitor General has authorized the filing of:

An amicus brief in the Supreme Court on December 19, 1983, in
support of petitioners in Block v. Rutherford, No. 83-317. The
issues are whether the district court properly required contact
visits for pre-trial trial detainees held longer than 30 days, and
whether the district court properly required the presence of
pre-trial detainees during any search of their cells.

A petition for a writ of certiorari with the Supreme Court on or
before December 25, 1983, in United States v. William Howard
Cross, Sr. The issue is whether allegations of discrimination 1n
the selection of grand Jjury forepersons based on statistical
evidence of underrepresentation of women or minorities require an
evidentiary hearing. to determine whether the underrepresentation
resulted from intentional discrimination. The issue is similar to
that in Hobby wv. United States, No. 82-2140, cert. granted
(Dec. 12, 1983).

A petition for a writ of certiorari with the Supreme Court on or
before January 9, 1984, in United States v. Boyle. Section
6651(a)(1) of the Internal Revenue Code 1mposes a penalty for
failure to file a tax return on time, "unless it is shown that
such failure is due to reasonable cause and not due to willful
neglect.” In this case the executor of an estate knew that an
estate tax return was required to be filed, but did not inquire as
to its due date; rather he relied on the estate's attorney to file
the return, and the attorney negligently filed it late. The
question presented is whether the executor's reliance on his
attorney under these circimstances constitutes "reasonable cause"
sufficient to defeat the late-filing penalty.

A petition for a writ of certiorari with the Supreme Court on or
before January 13, 1984, in Heckler v. Starnes. The issue 1is
whether the district court had jurisdiction under 28 U.S.C. 1331
or 1361 to entertain respondents' challenge to the amount of
benefits payable for a particular medical procedure under Part B
of the Medicare Program, notwithstanding the jurisdictional bar in
42 U.S.C. 405(h) and 1395ii and the Supreme Court's holding in
United States v. Erika, Inc., 456 U.S. 201 (1982), that Congress
has foreclosed judiclal review of benefit amount determinations
under Part B.
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A petition for a writ of certiorari with the Supreme Court on or
before January 17, 1984, in FERC v. Interstate Natural Gas

Association of America. The case concerns the validity of a rule
issued by the FERC that establishes the method for determining the
energy content of natural gas delivered in "first sales," for
purposes of applying the maximum price provisions of the Natural
Gas Policy Act of 1978, 15 U.S.C. 3301 et seq.

A petition for a writ of certiorari with the Supreme Court on or
before January 17, 1984, in United States v. 50 Acres of Land etc.

(City of Duncanville). The 1ssue 1s whether just compensation 1is
to be measured by. the value of substitute facilities when
publicly owned property is taken, in a case where a market value
exists for the property taken, and that value is readily
ascertainable.

A petition for a writ of certiorari with the Supreme Court on or
before February 8, 1984, in U.S. Department of Justice wv.
- Provenzano. The issue 1is whether the Privacy Act of 1974 (5
U.S.C. (552a) is an Exemption 3 statute within the meaning of the
Freedom of Information Act (5 U.S.C. 552(b)(3)).

The Solicitor General has filed:

An amicus brief in Cooper v. Federal Reserve Bank of Richmond, No.
83-155. The issue 1s whether a prior finding in a class action
that there is no pattern or practice of racial discrimination in
violation of Title VII precludes the subsequent litigation by
class members of individual claims of racial discrimnation. The
government's brief argues that it does not.

A petition for a writ of certiorari with the Supreme Court in
United States Nuclear Regulatory Commission v. Lorion, No. 83-
1037, The 1ssue 1s whether the court of appeals had jurisdiction,
under 28 U.S.C. 2342(4) and 42 U.S.C. 2239(b), to review a Nuclear
Regulatory Commission order denying respondent's request that it
- suspend a nuclear power plant's operating license.

10
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: CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

Carole Kozera, etc, v. Thomas S. Spirito, et al., No. 83-
1250; Geraldine Bishop v. Thomas S. Spirito, F.2d4
No. 83-1251 (lst Cir. Dec. 16, 1983). D.J. # 137-36-571.

FIRST CIRCUIT HOLDS THAT SECRETARY OF HEALTH

AND HUMAN SERVICES MAY BE IMPLEADED BY MASSACHUSETTS
IN ACTION BROUGHT IN STATE COURT BY CLAIMANT WHOSE
AFDC BENEFITS HAD BEEN REDUCED BY THE STATE UNDER
STATE REGULATIONS PROMULGATED IN COMPLIANCE WITH
FEDERAL AFDC STATUTE AND REGULATIONS.

Pursuant to the Omnibus Budget Reconciliation Act of 1981
and pertinent HHS regulations, Massachusetts promulgated
regulations which deemed the income of stepparents living in
the home with children seeking AFDC benefits, but not legally
responsible for the support of those children, to be part of the
income available to the children when calculating whether the
children were eligible for benefits. Plaintiffs brought these
separate actions in state court to challenge the denial by the
state of AFDC benefits based upon the deeming of the step-
parents' income. In their complaints, plaintiffs challenged the
state regulations on, inter alia, Federal constitutional grounds,
as violations of their First and Fifth Amendment rights. The
state impleaded the Secretary as a third-party defendant in each
action, arguing that if the state's regulations were found
violative of the Federal Constitution, so would the Federal
regulations and statute violate the Constitution, and,
therefore, the Secretary should be enjoined from enforcing the
Federal statutes and regulations against the interests of the
state., The Secretary removed to Federal court and moved to
dismiss the third-party complaint on the ground of sovereign
immunity. The district court granted the Secretary's motion,
holding that the third party complaint advanced only a claim
against the sovereignty of the United States.

11
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CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

The court of appeals reversed, holding that sovereign
immunity does not bar a third-party complaint against the
Secretary which challenges the constitutionality of Federal
statutes and regulations, relying on the second exception to
sovereign immunity of Larson v, Domestic & Foreign Commerce
Corp., which establishes that the "doctrine of sovereignty
...does not apply in suits where plaintiffs sue for...
specific relief against Federal officers, alleging
that the statute conferring power upon the officers is
unconstitutional."

Attorneys: Robert S. Greenspan (Civil Division)
FTS 633-5428

Edward R. Cohen (Civil Division)
FTS 633-4331

Patricia Carroll v. United States, et al., F.2d No.
81-1540 (5th Cir. Dec. 16, 1983). D.J. ¥ 157-73-550.

FIFTH CIRCUIT HOLDS ON REHEARING THAT FORMER
FEDERAL EMPLOYEE MAY NOT MAINTAIN "BIVENS"
ACTION FOR ALLEGED GOVERNMENTAL MISTREATMENT
WHEN SHE SOUGHT RE-EMPLOYMENT.

When this former Federal employee's application for re-
employment was rejected, she challenged the personnel action as
an unfair labor practice through the legally mandated adminis-
trative procedure, claiming that the rejection had been based
on union activity during her former employment. After the
administrative adjudication turned out not to her liking, she
brought this "Bivens" action against the Government personnel
involved in not rehiring her. Her complaint contended that the
alleged rejection of her application on the ground of union
activity during her former employment violated her first
amendment rights. The district court dismissed the complaint on
the basis of the Fifth Circuit's holding in Bush v. Lucas. A
panel of the Fifth Circuit, however, reversed the district court
in an opinion dated seven days after the decision of the Supreme
Court which affirmed Bush, but which did not mention the Supreme
Court decision. The panel specifically dismissed the applicability

12
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CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

of the Fifth Circuit decision in Bush, assetting, "the
relationship betweeen the Government and those who apply for
Government jobs is [not] a situation counselling hesitation."

We suggested rehearing en banc on the ground that had the
panel had the advantage of the Supreme Court's decision in Bush
it would not have reached the result it did. The suggestion was
treated as a petition for panel rehearing, the panel recalled
the original opinion, and affirmed the dismissal of the district
court, per curiam. The new opinion holds that "we cannot make a
principled distinction between an employee and a former employee
seeking re-employment, in the context as here presented,
sufficient to base a holding that the teachings of Bush v. Lucas
do not control. We consider Bush v. Lucas dispositive."

Attorneys: Barbara L. Herwig (Civil Division)
FTS 633-5425

Edward R. Cohen (Civil Division)
FTS 633-4331

in Re Preisser, 33 B.R. 65 (Bankr. D. Colo. 1983).
D.J. # 101-13-805.

BANKRUPTCY COURT HOLDS THAT THE UNITED STATES
ACQUIRES A SECURITY INTEREST IN FEDERAL SUBSIDY
PAYMENTS WHERE THE PAYMENTS CONSTITUTE RENTS

OR PROCEEDS OF LAND COVERED BY A DEED OF TRUST
EXECUTED IN FAVOR OF THE UNITED STATES.

Relying on In the Matter of Munger, 495 F.2d 511 (9th
Cir. 1974), the United States Bankruptcy Court for the District
of Colorado held that Payment in Kind (PIK) benefits received
under the Department of Agriculture program which compensates
farmers for nonproduction of grain crops are a substitute for
what actually would have been produced on land and hence are
rents and profits in which the Government acquires a security
interest,

Attorney: J. Christopher Kohn
Civil Division
FTS 724-7450

13
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CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

Londrigan v. F.B.I., F.2d. , No. 83-1101 (D.C. Cir.
Dec. 13, 1983). D.J. # 145-12-3750.

D.C. Circuit Holds That Our Evidence
Satisfies The Requirements Of Exemption 5 Of
The Privacy Act, Which Protects From
Disclosure The Identity Of Sources Of
Information Compiled During A Background
Investigation Conducted Prior To The
Effective Date Of The Privacy Act If The
Information Was Obtained Under An Implied
Promise Of Confidentiality.

In an earlier appeal, Londrigan I, 670 F.2d 1164, the court
of appeals ruled that an affidavit of an F.B.I. supervisor was
inadequate to establish that certain information obtained during
a background investigation was obtained pursuant to an implied
promise of confidentiality and, hence, was not entitled to ‘
protection from disclosure by Exemption 5 of the Privacy Act.

On remand, we presented additional evidence to establish the
implied promise of confidentiality. Our primary submission
consisted of affidavits of the interviewing F.B.I. agents, who
stated that they conducted "each and every interview with the
understanding" that the identity of the source would be kept
confidential, although they could not remember the specific
interviews at issue here. The district court held that this
evidence was insufficient to establish an implied promise of
confidentiality, and we appealed. A unanimous panel of the
court of appeals (Ginsburg, Edwards, and MacKinnon) reversed the
district court. Judge Ginsburg wrote that after considering the
evidence presented on remand the court had "come to grips with
the reality now brought home to us by the F.B.I.™ The court,
therefore, accepted our contention that to hold, as the district
court did, that the Government's evidence was insufficient would
be to read out of the statute the provision allowing the
Government to establish that the promise of confidentiality for
interviews conducted prior to the effective date of the Privacy
Act may be impliedly rather than expressly given. The court,
thus, held that where "the FBI has pursued a policy of
confidentiality, and demonstrates that the agents involved were
alert to that policy, conformed their conduct to it, and
routinely assured confidentiality to the interviewees who
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exhibited any doubt, then, absent contrary indicators, the
inference should be drawn that the interviewees were impliedly
promised confidentiality."

Attorney: Leonard Schaitman (Civil Division)
FTS 633-3441

Marc Johnston (Civil Division)
FTS 633-3305

John Hoyle (Civil Division)
FTS 633-3547

Broad Street Food Market, Inc. v. United States, F.2d
‘ No. 83-1216 (lst Cir. Nov. 2, 1983). D.J. # 147-66-20.

First Circuit Holds That District Court is
Limited To The Administrative Record in
Reviewing An Administrative Sanction Under
the Food Stamp Act.

Following administrative proceedings, the Agriculture
‘Department determined that plaintiff's food store had violated
regulations by selling ineligible items for food stamps and
disqualified the store from the Food Stamp Program for one
year. In a hearing before the district court plaintiff
presented a market survey to support his claim that
disqualification would work a hardship on the community and
hence that a civil money penalty should be substituted. The
district court accepted this new evidence and, on the basis
thereof, ordered the agency to substitute a civil money
penalty.

The Government appealed, arguing that the district court
should not have reviewed the new evidence.

As a preliminary matter, the First Circuit held that despite
the failure of the Government to object to the admissibility of

‘ the evidence, it preserved this legal issue for appeal with a
timely motion under Rule 59(e). The court of appeals held that
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when a district court reviews an agency's choice of sanction to
determine whether it is arbitrary and capricious, or
"unwarranted in law <--OY without justification in fact,"

Butz v. Glover Livestock Comm. Co., 411 U.S. 182, 185-6

(1946), the court is limited to the administrative record in
existence and may not accept new evidence. The court of appeals
further held that the statutory review scheme under the Food
Stamp Act, which permits de novo review of the finding of the

violation and limited review of the sanction, comports with due
process.

Attorney: Michael Kimmel (Civil Division)
FTS 633-5714

Daniel Bensing (Civil Division)
FTS 633-3886

Antonelli v. Federal Bureau of Investigation, F.2d No.
82-1899 (7th Cir. Nov. 22, 1983). D.J. $# 145-12-4322.

Seventh Circuit Sustains FBI Procedures
For Processing Third Party FOIA Complaints.

Plaintiff, who has been convicted of bank fraud charges and
is serving time in a federal penitentiary, submitted requests to
the FBI for his own records and the records of numerous other
individuals. The FBI declined to search its files for the
"third party" records unless these individuals consented to
disclosure or the plaintiff established some public interest
that would be served by disclosure. Relying on the Privacy Act
and FOIA Exemwptions 6 and 7(C) and (D), the Bureau contended,
that merely affirming the existence of such records would be an
unwarranted invasion of individual privacy and could jeopardize
FBI investigations. The court found that the FBI had not met
its burden of establishing FOIA exemptions and ordered the
Bureau to either produce the documents or submit particularized
Vaughn v. Rosen affidavits. The Seventh Circuit granted our
application for an interlocutory appeal and appointed private
counsel to represent the plaintiff.

A unanimous three-judge panel has reversed and directed the
district court to grant summary judgment in the FBI's favor.
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The panel accepted the Bureau's position that "[mlerely
confirming that a particular file exists and stating the
applicable exemption could reveal too much information where
the request seeks access to another person's files." For
example, where the FBI denies a request for a specific third
party's records on the ground that disclosure might reveal a’
confidential source (Exemption 7(D)), this denial itself may
give the requester enough information to expose the individual
to harassment and actual danger. At the least, even revealing
that a third party has been the subject of FBI investigations is
likely to constitute an invasion of privacy that 1mpllcates
Exemptions 6 and 7(C).

In sum, the court held that the challenged FBI procedures
are adequate for denying nonconsensual third party requests
where the requester shows no identifiable public interest in
disclosure, and that requiring the FBI to process such requests
in accordance with Vaughn-type procedures would jeopardize the
privacy and investigatory interests that the FOIA exemptions are
designed to protect. The panel rejected plaintiff's contention

‘ that there was a public interest here "in ensuring that his
convictions were not obtained as a result of a violation of the
Constitution,» inasmuch as the purpose of the FOIA is not "to
penefit private litigants or to serve as a substitute for civil
discovery."

Attorney: Leonard Schaitman (Civil Division)
FTS 633-3441

Eloise E. Davies (Civil Division)
FTS 633-3425

Perry Watkins v. United States Army F.24 No. 82-3681 (9th
Cir. Dec 9, 1983). D.J. # 145-4-4059.

Ninth Circuit Reverses A District Court
Order That The Army Was Estopped From
Discharging A Homosexual Serviceman.

. Sgt. Perry Watkins is an admitted homosexual. He first
applied for enlistment in the Army in 1967, indicating on the
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enlistment forms that he was a homosexual. Notwithstanding this
admission, Watkins was enlisted. Throughout his military
career, Watkins made no secret of his homosexuality. All of his
commanders apparently were aware of his homosexual preferences;
indeed, with the permission of his commanders, Watkins performed
at USO shows as a female impersonator. But, because of his
superior performance as a soldier, Watkins' commanders
successfully protected him from any serious adverse personnel
actions as a result of his homosexuality.

In 1981, after Watkins' homosexuality surfaced during a
military intelligence investigation, discharge proceedings were
brought and Watkins was ordered discharged under regulations
which mandate the discharge of homosexuals from the Army.
Watkins then brought this suit. The district court held that
the Army's past conduct toward Watkins had amounted an implied
assurance that his homosexuality would not be used against him
as a bar to future military service and the Army was thus
equitably estopped from applying its regulations and discharging
Watkins,

The Ninth Circuit reversed, accepting our argument that the
district court had no authority to review this military
personnel determination. The court of appeals held that such
decisions may be reviewed by the courts only insofar as they
involve contentions that Army regulations, statutes or the
Constitution have been violated, but that "the broad equitable
powers the courts possess to regulate civilian life may not be
used to force the military to disobey its own regulations.”

Attorney: Anthony Steinmeyer (Civil Division)
FTS 633-3388

Alfred R. Mollin (Civil Division)
FTS 633-4331

William G. Cole (Civil Division)
FTS 633-2786
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BATF v. FLRA S. Ct. (Nov. 29, 1983). D.J. # 145-12-
2964.

Supreme Court Unanimously Accepts Our
Argument That Federal Agencies Are Not
Required To Pay The Travel/Per Diem Expenses
Of Employee Union Negotiators.

The Federal Labor Relations Authority had ruled that Federal
agencies must pay the travel/per diem costs of employee union
negotiators engaged in collective bargaining with their
agencies. We filed a petition for review of this determination,
arguing that such payments could not be made under the prior
Executive Order Federal labor relations system and there was no
indication in either the language or legislative history of the
new Title VII of the Civil Service Reform Act of 1978 that
Congress intended to change this rule. The Ninth Circuit
re jected our argument because it deferred to the interpretation
of the statute by the FLRA. We had also filed petitions for
review in other circuits on this issue and prevailed in the
Second, Eighth, and Eleventh Circuits. When a conflict arose,
we petitioned for certiorari, which the Supreme Court granted.
The Court has just unanimously accepted our argument. The Court
held that, while deference is normally due to expert agencies
like the FLRA, the question here is one of congressional intent,
and the FLRA's ruling was unsupported. The Court did indicate
in dictum that it thought that the issue of payment of
travel/per diem expenses to union negotiators was negotiable.

Attorneys: William Kanter (Civil Division)
FTS 633-1597

Douglas N. Letter (Civil Division)
FTS 633-3427
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Jane Wharton-Thomas v. United States, F.2d4 No. 82-5555
(3rd Cir. Nov. 23, 1983). D.J. # 145-18-1041.

Third Circuit Holds Consenual Reference
Provision Of The Magistrates Act -
Constitutional.

The Third Circuit has become the first court of appeals to
approve the consenual reference provisions of the Magistrates
Act of 1979. 28 U.S.C. 636(c) permits magistrates to conduct
all proceedings and enter judgment for the district court in any
civil case where the parties consent and the district court
makes a reference of the case to the magistrate. The Ninth
Circuit, relying on the Supreme Court's decision in Northern
-Pipeline Construction Co. v. Marathon Pipe Line Co., had held
that the consenual reference provison violated Article III and
thus was unconstitutional. Pacemaker Diagnostic Clinic, Inc. v.
Instromedix, Inc., 712 F.2d4 1305 (9th Cir. 1983) (reh. en banc
granted). 1In rejecting the Pacemaker decision, the Third Cir-
cuit first found that although parties could not consent to
jurisdiction, they could consent to the mode of trial and the
judicial officer within the court to hear a case that by statute
was within the jurisdiction of the court. The Court then con-
cluded that the district court's power to refer or not refer
cases to the magistrate, and his power to withdraw the reference
at any time, had the effect of preserving the essential attri-
butes of judicial power in an Article III judge.

Attorneys: Michael F. Hertz (Civil Division)
FTS 633-3602

Peter R. Maier (Civil Diwvision)
FTS 633-3926
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Wentz and Shapiro v. DEA, F.2d4 Nos. 82-2818, 82-2819 (7th
Cir. Nov. 16, 1983). D.J. # 145-12-5128.

Seventh Circuit Holds That Privacy Act
Exemption (j)(2) Is A FOIA Exemption 3
Statute, Creating A Conflict In The
Circuits.

This case involves FOIA requests by two convicted drug
dealers who sought access to their DEA files. The agency denied
the requests on the ground that their files were wholly
contained within a system of records exempt from access by
Privacy Act Exemption (j)(2), and that this exemption fits
within FOIA Exemption 3. If this argument is correct, it means
that the agency need not conduct a line-by-line analysis of the
files to determine if specific FOIA exemptions apply. The D.C.
Circuit had rejected our argument on these grounds in another

. case, Greentree v. U.S. Customs Service 674 F.2d 74 (1982). A
panel of the Third Circuit had also recently rejected this
argument in a case involving a FOIA request by a major Mafia
figure, Anthony Provenzano. However, in Provenzano's case we
sought rehearing en banc, and four judges voted in favor of
rehearing. The Seventh Circuit has now gone into conflict with
the D.C. and Third Circuits by accepting our argument that
Congress could not have meant to create Privacy Act access
exemptions that can be avoided by use of the FOIA.

Attorney: Leonard Schaitman (Civil Division)
. FTS 633-3441

Douglas S. Letter (Civil Division)
FTS 633-3427

21



VOL. 32 JANUARY 13, 1984 NO. l.

CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

Doran v. Houle , F.2d Nos. 82-3445, 82-3457, 82-3465
(9th Cir. Nov 18, 1983). D.J. # 157-44-350.

Ninth Circuit Reverses $272,000 Jury
Verdict Against USDA Veterinarian in Bivens-

Type Case.

This was a suit for damages brought by three Montana
veterinarians under the Constitution and 42 U.S.C. 1983 against
two Government officials, a state-employed veterinarian and a
USDA veterinarian (Dr. Houle), who were responsible for the
administration in Montana of a joint Federal-state program for
the eradication of brucellosis, a serious disease of cattle.
Brucellosis is a highly infectious disease which can cause
miscarriage of calves and is transmittable to humans as undulant
fever, a chronic debilitating disease which is sometimes
fatal. Plaintiffs had been issued certain Government permits to
perform a Federally owned rapid test for brucellosis, but these
permits were withdrawn by the state veterinarian after he
discovered irregularities in the plaintiffs' use of them. When
state authorities directed the state veterinarian to reinstate
the permits, Dr. Houle, who was functioning in an acting
capacity at the time, consulted his superiors and was directed
not to cosign the reinstated permits pending a Federal
investigation. Before the investigation was completed, the
eligibility requirements changed, and the plaintiffs were no
longer eligible for permits.

Plaintiffs then brought this action for damages, alleging
that the defendants had conspired to deprive them of property
(the permits) without due process of law. The trial court
denied the defendants' motions to dismiss, inter alia, for lack
of a constitutionally protected interest and on grounds that the
defendants were entitled to immunity. The case proceeded to
trial, and the court entered judgment on a jury verdict for
$272,000 against the defendants, jointly and severally.

On appeal, the Ninth Circuit has reversed, holding that the
complaint should have been dismissed at the outset for failure
to state a constitutionally protected right to the permits. The
court of appeals noted that while the permits were by their
terms issued on an annual basis, subject to renewal, no other
restrictions applied to limit the administering agency's
discretion to refuse to issue, or to withdraw or refuse to renew
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them. In these circumstances, at least after the annual
expiration date had passed (as it had for plaintiffs' permits),
the permits were held essentially at the will of the admin-
istering agencies, and plaintiffs had no legitimate claim to
entitlement to them such as is necessary to create a constitu-
tionally protected property interest. Since the statement of a
constitutional claim is essential to the maintenance of an
action for damages based on the Constitution or Section 1983,
the court of appeals accordingly directed that the complaint be
dismissed, and found it unnecessary to reach the question of
immunity.

Attorneys: Barbara L. Herwig (Civil Division)
FTS 633-5425

Wendy M. Keats (Civil Division)
FTS 633-3355 ‘

Bulloch v. United States, __F.2d . Nos. 82-2245, 82-2352
(10th Cir. Nov. 23, 1983). D.J. # 157-77-394.

Tenth Circuit Reverses Finding That The
Government Won Sheep Radiation Cases Through
Fraud.

More than 25 years ago the Government won several FTCA cases
alleging that radiation from atomic weapons testing in Nevada
killed large numbers of sheep. 1In 1981 the plaintiffs in the
sheep cases brought suit to set aside the judgments on the
ground that they had been won by fraud upon the court. A trial
was held on the plaintiffs' allegation, and the same district
court that had tried the sheep cases found the Government had
been guilty of suppressing and diverting evidence which would
have established radiation had caused the injury to plaintiffs’
sheep.

The Tenth Circuit has reversed the district court's order
that set aside the judgments in the sheep case. Stating that
"[tlhis case demonstrates the very good reasons why judgments
should not be disturbed," the court of appeals reviewed what
still exists of the records from the original sheep cases and
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concluded that all of the information, data and witnesses were
in fact available to the plaintiffs. The court emphasized that
the plaintiffs "tried the case the way they wanted" and that the
possibility "they would not try the case the same way should
they have another chance" falls "far short" of a showing of
fraud by the Government.

Attorneys: Robert S, Greenspan (Civil Division)
FTS 633-5428

Marc Johnston (Civil Divison)
FTS 633-3305
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United States v. Welden, Cr. No. 83-AR-00123-M, 568 F. Supp. 516
(N. D. Ala. 1983)

Victim And Witness Protection Act: District Court Declares
Restitution Provisions Unconstitutional

After a jury trial in the United States District Court for
the Northern District of Alabama, defendants were convicted on
July 14, 1983, on one count of kidnapping, in violation of 18
Uu.s.C. 1201(a)(1). Following the verdicts, the defendants and
their counsel were given copies of their presentence reports,
which included information concerning the financial status of the
defendants, and a Victim Impact Statement showing that the victim
of the kidnapping incurred $599 in medical bills.

Sections 3579 and 3580 of Title 18, United States Code, were
enacted by Section 5 of the Victim and Witness Protection Act of
1982 (Pub. L. No. 97-291, 96 Stat. 1248). They require the trial
judge, in imposing sentence on a convicted defendant, to order the
defendant to pay restitution of the losses described in 18 U.S.C.
3579(b), or to state reasons for ordering partial or no
restitution. On July 15, 1983, the trial court held a sentencing
hearing. Counsel for defendants argued that the restitution
statues, 18 U.S.C. 3579 and 3580, were unconstitutional. During
the sentencing hearing, the court indicated "for the record, that
it would be impossible for me, in this case, to state reasons why
I should not (order payment of restitution)."”™ On July 20, 1983,
the trial court, at a continuation of the sentencing hearing,
declared that the restitution statute "violates the Constitution
of the United States and is null and void for that reason and will
not be applied in this case."

The trial judge subsequently issued a memorandum opinion
explaining his view that the restitution statute was
unconstitutional because it resulted in the entry of a civil
judgment without Jjury trial and did not protect the due process
and equal protection rights of the defendants.

The United States has appealed the order pursuant to 28
U.S.C. 1291, and the defendants have filed appeals of their
convictions (United States v. Welden, 83-7444, 11th Cir.). The
United States has also filed a petition for mandamus in these
cases pursuant to 28 U.S.C. 1651, and Rule 21 of the Federal Rules
of Appellate Procedure.
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Copies of the mandamus petition filed on behalf of the United '
States are available from the Executive Office by contacting

Ms. Susan A. Nellor, Assistant Director, Legal Services, at FTS
633-4024.

The appeal brief, which is expected to be filed in January
1984 will also be made available through the Executive Office.
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Economic Development and Industrial Corporation v. United States,
No. 82-1845 (1lst Cir., Sept. 28, 1983) D.J. # 90-1-5-1852.

QUIET TITLE ACT; ACTION BY STATE BARRED BY
PASSAGE OF 12-YEAR STATUTE OF LIMITATIONS.

The issue on appeal was whether or not the Commonwealth
of Massachusetts could retroactively exempt itself from a
" Massachusetts recording statute after its right of reverter
had become unenforceable. The Economic Development and
Industrial Corporation and the Governmental Land Bank, a
public agency of the Commonwealth of Massachusetts, brought
a lawsuit in 1978, alleging that title to certain lands
reverted to Massachusetts in 1975, when the United Stat es
having discontinued use of the land for naval purposes,
pursuant to a possibility of reverter reserved to the state
in its 1941 deed. The United States argued that the
right of reverter was extinguished, or became unenforceable,
on January 1, 1964, and that later attempts to revive it by
statute and amendments thereto were unconstitutional and
ineffective. The district court ruled that although the
reversionary interests of the state became unenforceable
on January 1, 1964, they became enforceable because of the
subsequent statutory action. On appeal, the court of appeals
ruled that maintenance of the action was barred by the sovereign
immunity of the United States. The Quiet Title Act of 1972,
28 U.S.C. 2409a, the court stated, permits, with some exceptions,
maintenance of actions against the United States to quiet
title to lands in which the United States claims an interest,
but subsection (f) provides that any civil action under that
section 1is barred unless commenced within 12 years of the
date upon which it accrued. Because it is a limited waiver
of the sovereign immunity of the United States, the Supreme
Court has recently held, the court of appeals noted, that it
provides the exclusive remedy for one seeking to establish
title to lands in which the United States has an interest.
The, court ‘ruled that the limitation 1is applicable even though
the claimant is a state, and, because sovereign immunity 1is
involved, there must be strict compliance within 12 years of
1ts accrual. The State of Massachusetts did not so comply,
ruled the court.

Attorney: Arthur E. Gowran (Land and

Natural Resources Division)
FTS (633-2754)
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Attorney: Robert L. Klarquist (Land and
Natural Resources Division)

FTS (633-2731)

Hopi Tribe v. Watt, Nos. 82-5648, et al. (9th Cir., Oct. 25,
1983) D.J. # 90-6-6-118.

INDIAN GRAZING RIGHTS PROTECTABLE BY THE
UNITED STATES.

This case involves a dispute over the Navajos' interim
grazing rights on Hopi-partitioned lands pending the Navajos'
relocation pursuant to the 1974 Settlement Act, as amended
in 1980 (25 U.S.C. 6403-9(c)-(f)), holding (1) the Navajos
have interim grazing rights which (2) the Secretary of the
Interior has the power to recognize and protect by (3) uni-
lateral action when the Hopi do not concur in grazing control
actions necessary to protect the Navajos' rights. However,
the Ninth Circuit also rejected -- by total misstatement of
its argument and objective —-- the Government's cross-appeal,
by which we had hoped to carve out a limited area within the
Federal grazing regulations which 1is not initially subject
to the Hopl Tribe's statutory right of coordination and
concurrence., We had argued that insofar as the regulations
simply state the law applicable to grazing on these lands --
whether its source be statutory or judge-made in the course ‘
of this lengthy litigation -- the Hopi Tribe can have no
veto power. The court of appeals chose to read the argument
as one which would lead to exclusive Federal authority without
any opportunity for tribal input, and blew away the straw
position it created for us.

Attorney: Martin W. Matzen (Land and
Natural Resources Division)

FTS (633-4426)

Attorney: Jacques B. Gelin (Land and
Natural Resources Division)

FTS (633-2762)

Nebraska Public Power District v. 100.95 Acres of Land, Etc.,
No. 82-2042 (8th Cir., Oct. 28, 1983) D.J. # 90-6-3-61.

INDIANS; UTILITY LACKS AUTHORITY TO
CONDEMN TRIBAL LAND UNDER 25 U.S.C.

357.

This case involved the authority of a public utility to
condemn tracts of land held in trust by the United States for
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individual Indians and for Indian tribes. The court of appeals
held that under 25 U.S.C. 357, a utility has the authority to
condemn land allotted in severalty to Indians but not land in
which the Indian tribe holds an interest. The court of appeals
determined that the district court erred when it held that 25
U.S.C. 357 had been impliedly repealed by the more recently
enacted Indian Right-Of-Way Act of 1948, 25 U.S.C. 323-328,
which conditions condemnation of a right-of-way across allotted
Indian land upon consent of the Secretary of the Interior and,
in certain cases,.  upon consent of the individual allottee. The
court of appeals determined that the language of Section 357,
its legislative history and that of the 1948 statute, and
subsequent congressional action in 1976 affirming the continued
validity of Section 357 support its holding that Congress never
intended to repeal 25 U.S.C. 357. 1In addition, the court held
that 25 U.S.C. 357 and the 1948 statute are not in irreconcil-’
able conflict; they are, the court stated, harmonious and
simply represent two alternative methods for a state-authorized
condemnor to obtain a right-of-way over allotted lands. To
bolster its holding, the court cited three decisions by two
other circuits -- the 9th and 10th Circuits -which held that
Section 357 and the 1948 Act are not inconsistent but rather
offer alternative methods of condemning allotted Indian lands.
Interestingly, the court rejected the argument that this case
is distinguishable from the prior cases because the subject
allotted lands in those cases were outside the Indian reser-
vation, whereas the lands here were within the Indian reser-
vation. The plain meaning of the statute, the court stated,
provides simply for condemnation of allotted land without
regard to its location.

Finally, the court of appeals held that when the
Indians deeded fractional individual interests in theilr lands
to the United States in trust for the tribe, they created
tribal lands which cannot be condemned under 25 U.S.C. 357,
as the district court correctly held.

Attorney: Arthur E. Gowran (Land and
Natural Resources Division)
FTS (633-2754)

Attorney: Anne S. Almy (Land and

Natural Resources Division)

FTS (633-4427)
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Aleut Tribe v. United States, No. 83-1209 (9th. Cir., Nov. 2,
1983) D.J. # 90-2-20-590.

LAW OF THE CASE BARS RELITIGATION OF
TITLE DISPUTE,

The Aizut Tribe claimed that the United States breached
the Treaty of Cession of Alaska by failing to protect the
lands of the Aleuts from encroachments by whites. 1Its claim
-was based on the theory that the Tribe, under Russian law,
held fee simple title to the Aleutian Islands at the time of
the treaty. The court of appeals, in an unpublished decision,
held that the fee title issue had been resolved against the
Tribe in an earlier Court of Claims decision, Aleut Community
of St. Paul Island v. United States, 480 F.2d 831 (Ct. Cl. 1973).
The court rejected the Tribe's argument that the St. Paul case
dealt only with title to the Pribiloff Islands. It also refused
to reexamine its holding in St. Paul, noting that the Tribe had
proffered no new evidence or intervening authority warranting an
exception to the law of the case doctrine.

Attorney: David C. Shilton (Land and
Natural Resources Division)
FTS (633-5580)

Attorney: Claire L. McGuire (Land and
Natural Resources Division)
FTS (633-2855)

Attorney: Anne S. Almy (Land and

Natural Resources Division)

FTS (633-4427)
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TO: ALL UNITED STATES ATTORNEYS, INCLUDING OVERSEAS

RE: SUBFOENAS TO OBTAIN RECORDS LOCATED 1IN
FOREIGN COUNTRIES FOR USE IN CRIMINAL CASES

IT HAS BEEN NOTED THAT FEDERAL FROSECUTORS ARE WITH INCREASING
FREQUENCY OERTAINING THE ISSUANCE OF GRAND JURY AND TRIAL SUBFOENAS
DUCES TECUM FOR THE PRODUCTION OF BANKING, FINANCIAL, AND COMMERCIAL
RECORDS WHICH ARE STORED WITHIN A FOREIGN COUNTRY.  TYFICALLY, SUCH
SUBFOENAS ARE SERVED ON A UNITED STATES BASED ENTITIY, SUCH AS A
BANK OR BUSINESS ENTERPRISE, WHICH MAINTAINS AN OFFICE IN THE
FOREIGN COUNTRY WHERE THE SUBPOENAED RECORDS ARE LOCATED. TYPICALLY,
TOO, THE SUBPOENAED RECORDS ARE "FROTECTED" RY THE EBANK AND/OR

CD?ﬁgkgééENT EREO; bEC?S? g:UPH %iGE QDEN ?E OF SUCH gUBPDENAS, IN
RELFRP RV GESOCRERINCRE EANEo0" NBYA S601181 0087 alip RuRE *crano
(UEY SVRTOEYE RIREETED 1, make Fhe B Lo Cqnd il G
FRREQTRDL N ROLENIPAL AL8 by ENEORERNENT OGRESELIR [v\BRERRYR
TRAFFI RS, ORGANIZED CRIME FIGURES P UHIT§ COLLAR CRIH}NQLS T0
LAUNDER THE FROCEED OF ILLEGAL ACTIOITI S 0 ENGAGE IN TA
EVASION OR TAX FRAUD SCHEMES. ANOTHER IMFORTANT ASFPECT OF THESE
CASES IS THE WILLINGNESS OF THE COURTS TO IMFOSE SUBSTANTIAL DAILY
FINES $25,000 IN BANK OF NOVA SCOTIA AND $50,000 IN MARC RICH, TO
COMPEL COMPLIANCE WITH THEIR ORDERS TO PRODUCE RECORDS LOCATED IN
FOREIGN COUNTRIES.

THE BANK OF NOVA SCOTIA AND MARC RICH DECISIONS CLEARLY
DEMONSTRATE THAT USE OF A SUBPOENA TO OBTAIN FOREIGH RECORDS IS A
FOWERFUL WEAFON WHICH THE DEPARTMENT WILL VIGOROUSLY SUPFORT IN
APFROFRIATE CASES. IT SHOULD BE EORNE IN MIND, HOWEVER, THAT IT IS
NOT THE ONLY METHOD OR INDEED IN MOST CASES THE MOST EFFECTIVE,
ECONOMICAL OR TIMELY ONE FOR OBTAINING SUCH RECORDS. MOREOVER,
SINCE THIS METHOD INVOLVES ASSERTION BY THE UNITED STATES OF
JURISDICTION WHICH MAY BE IN CONFLICT WITH THE EANK OR COMMERCIAL
SECRECY LAWS OF A FOREIGN COUNTRY, ITS UNCOORDINATED USE. RAISES
VARIOQUS QUESTIONS OF INFRINGEMENT OF FOREIGN SOVEREIGNTY WHICH CAN
SERIOUSLY DAMAGE UNITED STATES FOREIGN RELATIONS AND ADVERSELY
AFFECT OTHER CASES UNDPER INVESTIGATION. IN THIS REGARD, SEVERAL
FOREIGN COUNTRIES HAVE RECENTLY LODGED STRONG PROTESTS WITH BOTH THE

STATE AND JUSTICE DEFARTMENTS AGAINST THE USE OF SUCH SUERFOENAS. WE
HAVE REJECTED THESE FROTESTS AND DO NOT INTEND TO RELINQUISH THE

HARD FOUGHT GAINS WE HAVE WON IN THIS BATTLE, EBUT WE DO WANT TO
SEIZE UFON THIS OFFORTUNITY TO CONVERT THESE FROTESTS INTO OFFERS OF
ASSISTANCE EY THE COUNTRIES CONCERNED. IT IS WITH THIS IN MIND THAT
THE FOLLOWING HAS BEEN PROMULGATED. 1IN ORDER TO ASSESS THE
MAGNITUDE OF THE FOTENTIAL EFFECT .OF SUCH SURPOENAS ON OUR FOREIGN
RELATIONS, IT IS ESSENTIAL THAT THE OFFICE OF INTERNATIONA AFFAIRS
OF THE CRIMINAL DIVISION BE ADVISED OFf THE NUMBER AND STATUS OF ALL
SUCH OUTSTANDING SUEPUOENAS. ACCORDINGLY, EACH UNITED STATES
ATTORNEY IS REQUESTED TO PROVIDE THE CRIMINAL DIVISION BY IMMEDIATE
RETURN TELEX THE FOLLOWING DATA AS TO EACH SUCH SUBFOENA:
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1, CAFTION OF CASE OR GRAND JURY FROCEEDING.

2. TYFE OF OFFENSE INVOLVED.

3. NAME OF PERSON OR ENTITY SUBFOENAED.

4. TYPE OF RECORDS SUBFPOENAED.

S. NAME OF FOREIGN COUNTRY WHERE RECORDS ARE LOCATED.

4. DATE OF ISSUANCE OF SUBFOENA.

7. RETURN DATE.

8. gEEBUE?igsBPOENQED FERSON OR ENTITY IS COOFPERATING OR IS OPFOSING
9. STATUS OF CURRENT OR FROPOSED ENFORCEMENT FROCEEDINGS.

IN CASES_WHERE ENFORCEMENT FROCEEDINGS ARE EITHER IN PROCESS OR
IMMINENT, THE OFFICE OF INTERNATIONAL AFFAIRS OR THE CRIMINAL
DIVISION SHALL BE CONSULTED IMMEDIATELY. THE OFFICE OF
INTERNATIONAL AFFAIRS SHALL ALSO BE CONSULTED FRIOR TO INITIATION OF
ENFORCEMENT FROCEEDINGS RELATIVE TO ALL OTHER OUTSTANDING SUBFOENAS.

FINALLY, EFFECTIVE IMMEDIATELY, ANY FEDERAL FROSECUTOR WHO PLANS
TO SEEK THE ISSUANCE OF A SUBFOENA FOR EKANK, BUSINESS OR COMMERCIAL
RECORDS REASONAELY BRELIEVED TO BE IN A FOREIGN COUNTRY IS DIRECTED
TO OBTAIN THE CONCURRENCE OF THE OFFICE OF INTERNATIONAL AFFAIRS OF
THE CRIMINAL DIVISION EBEFORE TAKING SUCH ACTION. THE FOLLOWING
" CONSIDERATIONS WILL BE TAKEN INTO ACCOUNT IN DETERMINING WHETHER
SUCH A SUPFOENA SHOULD EKE AUTHORIZED:

1. THE AVAILAERILITY OF ALTERNATIVE METHODS FOR OBTAINING THE RECORDS
IN A TIMELY MANNER, SUCH AS USE OF MUTUAL ASSISTANCE TREATIES,
TAX TREATIES OR LETTERS ROGATORY.

2. THE INDISFENSARILITY OF THE RECORDS TO THE SUCCESS OF THE
INVESTIGATION OR PROSECUTION.

3 THE NEED 7O FROTECT AGAINST THE DESTRUCTION OF RECORDS LOCATED

ABROAD AND TO PROTECT THE ABILITY TO FROSECUTE FOR COMTEMFT OR
CTION OF JUSTICE FOR SUCH DESTKRUCTION.

OBSTRU
D. LOWELL JENSEN
ASSOCIATE ATTORNEY GENERAL
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LIST OF APPELLATE BRIEFS FOR 1983

CAPTION: 9 to 5 Organization for Women Office Workers V BOA

DJNO: 145-105~-260 CASETYPE: FOIA

ISSUE: Definition of Confidence under Exemption IV of FOIA.

COURT: First Circuit ATTORNEY: Maier, Peter
(633-3926)

CAPTION: Amidon, Kenneth R V Lehman, John F. Jr. Sec of Navy

DJNO: 145-6-2353 CASETYPE: EAJA Attorney Fees

ISSUE: Whether or not the fee application was filed on time.

COURT: Fourth Circuit ATTORNEY: Clark, Margaret
(633-5431)

CAPTION: Elwood, James M V Lehman, John F Et Al

DIJNO: 145-6-2365 CASETYPE: EAJA Attorney Fees

ISSUE: Whether or not the Government's position was

substantially justified.

COURT: Fourth Circuit ATTORNEY: Clark, Margaret
(633-5431)

CAPTION: Knights Of The Ku Klux Klan V East Baton Rouge

DIJNO: 145-16-882 CASETYPE: EAJA Attorney Fees

ISSUE: Whether or not the Government's position was justified.

COURT: Fifth Circuit ATTORNEY: Clark, Margaret
(633-5431)

CAPTION: Lajoie, Donald H V Weinberger, Casper

DIJNO: 145-15-1329 CASETYPE: EAJA Attorney Fees

ISSUE: Whether or not the fee application was filed on time.

COURT: Fourth Circuit ATTORNEY: Clark, Margaret
(633-5431)

CAPTION: McDonald, Sarah L V Schweiker Sec of HHS

DJNO: 137-26-252 CASETYPE: EAJA Attorney Fees
ISSUE: What constitutes final judgement of EAJA.
COURT: Seventh Circuit ATTORNEY: John, Koppel

: (633-4815)
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CAPTION: Wolverton, Don V Schweiker, Richard Sec of HHS

DIJNO: 137-22-112 CASETYPE: EAJA Attorney Fees

ISSUE: EAJA authorizes payment of attorney prior to Act date.

COURT: Ninth Circuit ATTORNEY: Gruenheck, Katherine
(633-4825)

CAPTION: Cryts, Wayne V Lindsey, Robert P & US

DINO: 145-3-2507 CASETYPE: Bankruptcy (other than
defaulted loans)

COURT: Eighth Circuit ATTORNEY: Davies, Eloise E
(633-3425)

CAPTION: National Treasury Employees Union V IRS

DJINO: 35-17M-49 CASETYPE: Defense of Clms Ag Govt
ISSUE: Whether or not fees can be paid in a settled case
without an agreement on fees.

COURT: Eleventh Circuit ATTORNEY: Myers, Charles

(633-3927)
CAPTION: State of South Carolina Et Al V US Dept of Agriculture ‘
DIJNO: 145-8-1558 CASETYPE: Agriculture Marketing

Acts (Milk, Egg, Etc.)
ISSUE: Validity of Sec regulations reducing milk price
subsidies.
COURT: Fourth Circuit ATTORNEY: Letter, Douglas
(633-3427)

CAPTION: McKenna, Barbara Franklin V Weinberger, Casper S
DIJNO: 35-16-1661 CASETYPE: Title VII
COURT: Dist of Columbia ATTORNEY: Whittaker, Christine

CAPTION: Lewis, Connie M V Smith, William French Attorney

DJINO: 35-18-47 CASETYPE: Title VII

ISSUE: Failure to exhaust administrative remedies both as

individual and class names, woman entitled to relief.

COURT: Eleventh Circuit ATTORNEY: Clark, Margaret
(633-5431)
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CAPTION: Davis, Paul S V Divine, Donald J Dir Ofc of Pers

DINO: 35-38-17 CASETYPE: Misc Employment Claims

ISSUE: Former Administrative law judge wishes to serve part

time as judge, prohibited by retirement statute.

COURT: Sixth Circuit ATTORNEY: McIntyre, Carlene
(633-5459)

CAPTION: Preston, Lillian N Et Al V Schweiker, Richard S

DJNO: 35-6-41 \ CASETYPE: Misc Employment Claims

ISSUE: Challenging selection criteria used for positions in

Indian Health Service, which does not comply with Indian Health

Service Act.

COURT: Ninth Circuit ATTORNEY: Dover, Marleigh
(633-4820)

CAPTION: Bell, Warner V US Dept of Labor & Travelers Ins Co

DIJNO: 83-62-80 CASETYPE: Federal Employees Comp
: Act
ISSUE: Government can recoup payments under Compensation Act.
COURT: Third Circuit ATTORNEY: Lipstein, Freddi
(633-4825)

CAPTION: Otherson, Jeffrey V Dept of Justice Ins

- DIJNO: 145-12-5463 CASETYPE: Adverse Action-Civil

Service Reform Act
ISSUE: Whether or not exemption VII protects from Disclosure
COURT: Dist of Columbia ATTORNEY: Koppel, John
(633-5459)

CAPTION: Hobelmann, R G & Company V Weinberger, Casper

DINO: 145-15-1442 CASETYPE: Miscellaneous

ISSUE: Grand Jury Proceedings-Shipper Under investigation

for fraudulent transportation slips.

COURT: Fourth Circuit ATTORNEY: Mollin, Alfred
(633-4331)

CAPTION: Environmental Defense Fund V US Ofc of Mgt & Budget

DJINO: 145-1-928 CASETYPE: FOIA

ISSUE: Appointment calendars aided through records under FOIA

COURT: Dist of Columbia ATTORNEY: Gallant, Mark
(633-4052)
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CAPTION: New England Apple Council Inc V Donovan, Raymond

DJINO: 145-10-1349 CASETYPE: FOIA
COURT: First Circuit ATTORNEY: Zeppos, Nicholas
(633-5431)

CAPTION: Albright, Michael T Et Al V Califano, Joseph, A E

DIJNO: 145-16-1382 CASETYPE: Privacy Act

ISSUE: 1st Amendment rights of employees regarding complaints

about employment.

COURT: Dist of Columbia ATTORNEY: Richman, Marc
(633-5735)

CAPTION: Johnson, Harold M V DOJ

DJNO: 145-12-5197 CASETYPE: FOIA/PA

ISSUE: Whether or not agency can suspend employee on basis

of crime pending outcome of trial.

COURT: Tenth Circuit ATTORNEY: Koppel, John
(633-5459)

CAPTION: Community Health Services of Crawford County Inc E

DIJNO: 137-64-516 CASETYPE: FOIA/PA
COURT: Supreme ATTORNEY: Olderman, Richard
(633-4052)

CAPTION: Community Health Services of Crawford County Inc

DJINO: 137-64-569 CASETYPE: FOIA/PA
COURT: Third Circuit ATTORNEY: Olderman, Richard
(633-4052)

CAPTION: St Francis Community Hospital V Schweiker, Richard

DJNO: 137-67-1621 CASETYPE: FOIA/PA
COURT: Fourth Circuit ATTORNEY: Zeppos, Nicholas
(633-5431)

CAPTION: Kozera, Carole V Dept of Public Welfare V Sec of

DJINO: 136-36-571 CASETYPE: AFDC Benefits
ISSUE: Family denied benefits on grounds of stepparents income
deemed towards child. ‘
COURT: First Circuit ATTORNEY: Cohen, Edward
(633-4331)
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CAPTION: Foggs, Karen ; Parker, Gill & Johnson, Cecelia

DJNO: 147-36-51 CASETYPE: Food Stamp Act
COURT: First Circuit ATTORNEY: Forrest, Bruce
(633-3542)

CAPTION: United Steelworkers of America & Local Union 7044
DIJNO: 147-69-6 CASETYPE: Food Stamp Act
COURT: Eighth Circuit ATTORNEY: Cohen, Frederic D

CAPTION: Payne, Flovonia Et Al V US Dept of Housing

DJNO: 145-17-3205 CASETYPE: Community Development
Block Grant Program
COURT: Sixth Circuit ATTORNEY: Rosenfeld, Frank

CAPTION: Mayoral, Eulalia Et Al V Jeffco American Baptist

DJNO: 145-17-3182 . CASETYPE: Comm. Dev. Bl. Gr. Pr.
COURT: Tenth Circuit ATTORNEY: Forrest, Bruce
(633-3542)

CAPTION: Briggs, John L Et Al V Goodwin, Guy Et Al

DJNO: 51-9-84 CASETYPE: Bivens Litigation
COURT: Dist of Columbia ATTORNEY: Seibert, John R
(633-3395)

CAPTION: Ellsberg, Daniel Et Al V Mitchell, John N Et Al

DJNO: 145-12-1819 CASETYPE: Bivens Litigation
COURT: Dist of Columbia ATTORNEY: Gregg, Larry L
(724-6732)

CAPTION: Ghandi, Khushro Et Al V Police Dept of the City

DIJNO: 14615126396 CASETYPE: Bivens Litigation

ISSUE: FBI conspired with local police to commit search

COURT: Sixth Circuit ATTORNEY: Johnston, Marc
(633-3305)
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CAPTION: Hobson, Julius V Wilson, Jerry

DJNO: 145-12-4929 CASETYPE: Bivens Litigation

ISSUE: Challenging COINTELPRO Program.

COURT: Dist of Columbia ATTORNEY: Johnston, Marc
(633-3305)

CAPTION: Lauritzen, Carolyn R Et Al V Sec of the Navy

DINO: 145-6-2329 CASETYPE: Military Discharge
COURT: Ninth Circuit ATTORNEY: Zeppos, Nicholas
(633-5431)

CAPTION: Miller, James Lee YN2, USN V Lehman, John,

DINO: 145-6-2550 CASETYPE: Military Discharge
COURT: Ninth Circuit ATTORNEY: Cole, William
(633-2786)

CAPTION: Alliance to End Repression Et Al V City of Chicago

DIJNO: 157-23-1724 CASETYPE: Misc Law Enforcement
A Litigation
ISSUE: Domestic Security Investigations Guidelines
COURT: Seventh Circuit ATTORNEY: Lipstein, Freddi
(633-4825)

CAPTION: Woods, Marion J Dir of the State Dept of Social

DIJNO: 147-11E-26 CASETYPE: Misc Law Enforcement
Litigation

ISSUE: Attempt by San Fransico to reduce welfare, violation of

SEC. 10D Welfare Act

COURT: Ninth Circuit ATTORNEY: McIntyre, Carlene
(633-5459)

CAPTION: Land & Lake Tours, Inc V Lewis, Drew

DIJNO: 145-18-1011 CASETYPE: Coast Guard Litigation

ISSUE: Whether or not present maritime activity on previously

navigable waters is required for Coast Guard jurisdiction over

passenger carrying vessels. '

COURT: Eighth Circuit ATTORNEY: Richman, Marc
(633-5735)
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CAPTION: International Brotherhood of Teamsters Chauffeurs

DINO: 145-135-52 CASETYPE: Railway Labor Act

ISSUE: Agency budget proposals covered by exemption V of FOIA

COURT: Dist of Columbia ATTORNEY: Gallant, Mark
(633-5431)

CAPTION: Zantop Internatl Airlines Inc V Natl Mediation Board

DINO: 145-135-57 CASETYPE: Railway Labor Act
COURT: Sixth Circuit ATTORNEY: Greenberg, Sarah V
(724-7939)

CAPTION: Costner, Sam V US Et Al

DIJNO: 145-10-1383 CASETYPE: Misc Department of
Transportation cases

ISSUE: Challange to the constitutionality of safety regulations

for interstate truckers

COURT: Eighth Circuit ATTORNEY: Clark, Margaret
(633-5431)

CAPTION: Bowman, William V Stumbo, Grady Sec Kentucky Dep

DINO: 145-10-2015 CASETYPE: Unemployment
. Compensation
ISSUE: Unemployment benefits reduced by pension benefits
COURT: Sixth Circuit ATTORNEY: Kimmel, Michael
(633-5714)

CAPTION: Rivera, Michael V Becerra, Gloria & Donovan

DIJNO: 83-11-152 CASETYPE: Unemployment
Compensation

ISSUE: Unemployment benefits reduced by pension benefits.

COURT: Ninth ATTORNEY: Kimmel, Michael
(633-5714)

CAPTION: Center for Science In The Public Interest & Wawszk

DINO: 145-3-2423 CASETYPE: Misc Treasury Litigation

ISSUE: Challange of Dept of Treasury's recision of ingredient

labeling rules.

COURT: Dist of Columbia ATTORNEY: Dover, Marleigh
(633-4820)
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CAPTION: Moore, W Henson Et Al V US House of Representatives

DJNO: 145-11-315 CASETYPE: Misc Treasury Litigation

ISSUE: Constitutionality of the equity of Fiscal Responsibility

Act of 82

COURT: Dist of Columbia ATTORNEY: Letter, Douglas
(633-3427)

CAPTION: 1Inner City Broadcasting Corp Et Al V Cardenas, Mi

DJINO: 105-16-145 CASETYPE: SBA Cases
COURT: Dist of Columbia ATTORNEY: Pack, Linda
(633-3355)

CAPTION: National Anti-Drug Coalition Inc Et Al V Bolger

DIJNO: 145-5-5522 CASETYPE: ©Postal Service matter

ISSUE: Right to sell literature & solicit contributions of

Post Office property

COURT: Seventh Circuit ATTORNEY: Richman, Marc
(633-5735)

CAPTION: Berkan, Judith in the matter of

DJNO: 145-0-1092 CASETYPE: Misc Cases involving
Judicial Officials

ISSUE: Challange to District Court decision regarding admission

to the bar.

COURT: First Circuit ATTORNEY: Johnston, Marc
(633-3305)

CAPTION: Garland, Richard V Sullivan, Joseph A Sheriff
DIJNO: 145-13-893 CASETYPE: Federal Programs Cases
ISSUE: District Court can properly require Federal Marshal
Service to produce a state inmate to testify in a Federal court
proceeding.
COURT: Third Circuit ATTORNEY: Pack, Linda

(633-3355)

CAPTION: Williams, J Edgar V Williams, Loreta W (family)

DIJNO: 145-2-394 CASETYPE: Federal Programs

ISSUE: Construction of property settlement agreement

COURT: State Appellate ATTORNEY: Lipstein, Freddi
(633-4825)
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CAPTION: Wydra, Gloria V Law Enforcement Asst Admin, Et Al

DJNO: 145-12-5394 CASETYPE: Federal Programs

ISSUE: Jurisdictional Issue

COURT: Dist of Columbia ATTORNEY: McIntyre, Carlene
(633-5459)

CAPTION: Louis, Lucien Et Al V Nelson, Alan Et Al
DJINO: 39-18-495 CASETYPE: Collateral Attacks
COURT: Eleventh Circuit ATTORNEY: Bombaugh, Robert

CAPTION: Bonds, Jocelyn & David Et Al V US

DIJNO: 157-76-813 CASETYPE: Medical Malpratice
COURT: Fifth Circuit ATTORNEY: Forrest, Bruce

(633-3542)

CAPTION: Collins, Curtis & Collins, Anne

DINO: 157-49-444 CASETYPE: Medical Malpractice
COURT: Tenth Circuit ATTORNEY: Hoyle, John
(633-3547)

CAPTION: Woerth, G Knute & Woerth, G Knute DBA Lamplighte
DINO: 157-30-147 CASETYPE: Medical Malpractice
ISSUE: Spouse of Federal Employee can file against Gov't
for negligent exposure to Hepititas not withstanding the fact
that benefits were paid to the Government-employed spouse who
contracted disease on the job.
COURT: Sixth Circuit ATTORNEY: Gruenheck, Katherine
(633-4825)

CAPTION: Price, Billy F Et Al V Price, Billy F Et Al

DIJNO: 157-74-2708 CASETYPE: Medical Malpractice
COURT: Fifth Circuit ATTORNEY: Scher, Howard
(633-4820)

CAPTION: Williams, Robert Stanley V Collins, Samuel Et Al

DJINO: 157-40-164 CASETYPE: Miscellaneous

ISSUE: Immunity of Federal Officers.

COURT: Fifth Circuit ATTORNEY: Cohen, Edward
(633-4331)
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CAPTION: Gross, John C V US .
DJNO: 157-69-90 CASETYPE: Other Program Negligence
ISSUE: Implementation of crop subsidies program intentionally
caused emotional stress
COURT: Eighth Circuit ATTORNEY: Johnston, Marc
(633-3305)

CAPTION: Conner, Charles J V Aerovox

DINO: 62-36-56 CASETYPE: Misc Admiralty
COURT: First Circuit ATTORNEY: Keats, Wendy
(633-3355)

CAPTION: Watkins, Perry J Sergeant V US Army & Thompson

DJNO: 145-4-4059 CASETYPE: Military Discharge

ISSUE: Whether or not it is constitutional to discharge

a homosexual from the military

COURT: Ninth Circuit ATTORNEY: Mollin, Alfred
(633-4331)

CAPTION: NAACP Legal Defense Fund & Educational Fund Et Al

DIJNO: 145-156-371 CASETYPE: Military

ISSUE: Legal Defense funds trying to get into CFC program,

Violated 1lst Amendment rights by keeping them out

COURT: Dist of Columbia ATTORNEY: Mollin, Alfred
(633-4331)
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