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COMMENDATIONS

Assistant United States Attorney RICHARD W. HENDRIX, Northern
District of Georgia, was commended by Mr. John V. Graziano,
Inspector General, Department of Agriculture, for his exemplary
work in the successful investigation and prosecution of William M.
Cross, a felony case involving a former special agent with the
Office of the Inspector General.

Assistant United States Attorney KATHYRN A. SNYDER, Southern
District of California, was presented a Certificate of
Commendation by Major General A. Lukeman, U.S. Marine Corps, Camp
Pendleton, California, for her exemplary handling of the trial of
a Bivens-type case brought against individual members of the
Marine Corps in their personal capacities. A Certificate of
Commendation was also presented to the entire office staff for the
continuing support received by the Marine Corps.

Assistant United States Attorney MICHAEL P. SULLIVAN, Southern
District of Florida, was commended by Mr. Phillip C. McGuire,
Associate Director (Law Enforcement), Bureau of Alcohol, Tobacco
and Firearms, for his outstanding performance preceding and during
the Special Agent Eddie Benitez murder trial, a criminal case
against Eduardo Jaime Rouco and his coconspirators which resulted
in a verdict of guilty on all counts.:

Debt Collection Commendation

Assistant United States Attorney (AUSA) Richard L. Robertson,
Middle District of North Carolina, has been commended by David L.
Coker, Regional Counsel, Southeast Region, Small Business
Administration (SBA), for his exemplary efforts in collecting a
November 1978 judgment in favor of the SBA emanating from a
defaulted $90,000 SBA-guaranteed bank 1loan to a corporate
borrower. The judgment against the corporate borrower and eight
individual guarantors languished, for the most part, until
November 1982, at which time AUSA Robertson commenced vigorous
debtor examination procedures and within four months several of
the judgment creditors submitted a compromise settlement offer of
$100,000, representing repayment of the entire principal amount of
the loan, plus $10,000 toward the accrued interest. The offer was
accepted and $100,000 was received by the SBA on May 25, 1983.
Regional Counsel Coker attributes this outstanding recovery in a
difficult and protracted <collection <case directly to
AUSA Robertson's aggressive and methodical collection efforts.
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William P. Tyson, Director

POINTS TO REMEMBER

Federal'Anti—Tampeting Act

In response to the tragic Tylenol poisoning deaths
in the Chicago area in the Fall of 1982, the Congress has
enacted the "Federal Anti-Tampering Act," Public Law 98-127,
97 Stat. 831 (October 13, 1983). This Act creates a new
Section 1365 in Title 18, United States Code, entitled
"Tampering with consumer products.” Attached as an appendix
to this Bulletin is a copy of the new public 1aw.

"Consumer product" is defined to include "food,"
"drug," "device," and "cosmetic" as such terms are
respectively defined in Section 201 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 321). The term also
includes any other "household product" consumed by
individuals or used for purposes of personal care or in the
performance of services rendered within the household and
which product is designed to be consumed or expended in the
course of such consumption or use. Thus, it covers such
household products as waxes, detergents, air fresheners,
toilet paper, etc., but it does not include durable products
such as vacuum cleaners, brooms, brushes, or similar items
since these products are not designed to be expended in the
course of their use. They merely wear out as do most
material products.

Subsection 1365(a) prohibits tampering with any
consumer product which affects interstate or foreign
commerce or the labeling of, or container for, such product.
The tampering must be of such a nature that it may have
placed a person in danger of death or bodily injury.
Furthermore, the tampering must be done with reckless
disregard for the risk to other persons and under
circumstances manifesting extreme indifference to such risk.
The product "affects" interstate or foreign commerce while
it is being manufactured, distributed, being held for sale,
or if once removed from the retail process, being readied to
be put back into the retail process. Once a consumer
product is purchased and taken home, where it remains,
tampering with it to kill a family member is not intended to
be reached by the statute. (See Senate Report 98-69, 98th
Congress, p.9, and House Report 98-93, 98th Congress, p.4.)
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Subsection 1365(b) deals with the situation where
a perpetrator taints a consumer product which affects
interstate or foreign commerce or renders materially false
or misleading the labeling of, or the container for, such
product with the intent to cause serious injury to the

_business of any person (i.e., cause commercial harm to a

business). The term "taints" is not defined in the Act but
is meant to be broader than "tampers." Senate Report 98-69,
98th Congress, describes "to taint" as meaning "to modify
with a trace of something offensive or deleterious, or
infect, contaminate, or corrupt. Such an 'offensive' or
'contaminating' result would be the addition of an unsightly
or nauseating substance, as well as a dangerous substance."

Subsection 1365(c) prohibits the communicaticn of
false information that a consumer product has been tainted
if the product or the results of the communication affect
interstate or foreign commerce. The use of the phrase
"results of such communication affect interstate or foreign
commerce" is intended to assert federal jurisdiction in
those situations where the product itself may no longer
"affect" interstate or foreign commerce but the false
communication causes actions to be taken which affect
interstate or foreign commerce (e.g., recall). The
tainting, if it had occurred, had to create a risk of death
or bodlly injury to another person.

Subsection 1365(d) prohibits any threat to tamper.
It does not require a demand for money or other
consideration. If money is demanded, there may be a
violation of the Eobbs Act, 18 U.S.C. 1951. See also the
extortion statutes, 18 U.S.C. 875-877.

Subsectlon 1365(e) increases the penalty for a
conspiracy.

Subsection 1365(f) deals with investigative
authority. While the Federal Bureau of Investigation has
investigative authority for Section 1365 violations,
Subsection 1365(f) also gives concurrent investigative
authority, in regard to certain products, to the Food and
Drvg Administration (FDA) and the Department of Agriculture.
The Department of Agriculture's responsibility is in the

113



VOL.

32 FEBRUARY 24, 1984 NO. 4.

area of meat, poultry, and eggs. The FDA's responsibility
would be the other food items, drugs, devices, and
cosmetics, Investigative guidelines between the FBI, FDA,
and Agriculture are being developed. In the interim, the
FBI's primary focus will be on those matters involving life
endangering tamperings, threatened tamperings, tamperings
where extortion demands are made, and taintings intended to
cause, as well as false claims resulting in, serious injury
to a product's reputation.

Subsection 1365(g) defines "consumer product,"”
"labeling," "serious bodily injury" and "bodily injurv."
The term "labeling" includes the label (see 21 U.S.C.
321(k)) on the immediate container of the product, plus any
other written material accompanying the product.

Section 4 of the Act, which concerns a partial
restoration of a patent term, has no connection with the new
consumer product tampering provision.

While the Act differs from the Senate and House
bills passed respectively by each body on May 9, 1983, the
legislative history for the Act (cited on the third page of
the Act) should be quite beneficial in understanding the
meaning of the final provisions. The Act does not preempt
prosecution by state and local authorities for conduct which
would be in violation of Section 1365. Hence, referral to
such authorities is appropriate where no significant federal
interest needs vindication (e.g., an isolated instance, no
serious impact upon commerce, wrongdoer identified,and state
or local authorities are prepared to handle, etc.). The
General Litigation and Legal Advice Section supervises this
offense. Should you have any questions or need a copy of
the Act's legislative history materials, please feel free to
call attorneys at FTS 724-7526 or 724-6971. It is requested
that a copy of any indictment or other significant pleadings
filed concerning Section 1365 be sent to the Criminal
Division, General Litigation and Legal Advice Section, Room
504, Federal Triangle Building, 315--9th Street, N.W.,
Washington, D.C. 20530.

(Criminal Division)
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Airline Ticket Fraud Prosecutions

In the September 2, 1983, United States Attorneys' Bulletin,
Volume 31, Number 17, at pp. 529-530, several statutes which may
provide a basis for the prosecution of crimes involving airline
tickets were listed.

For your information, 15 U.S.C. §1644(e) which deals with the
fraudulent credit card purchase of airline tickets should also be
included in that listing.

Recruitment of Equal Employment Opportunity Counselors and
Investigators

On December 27, 1983, William P. Tyson, Director, Executive
Office for United States Attorneys, sent a memorandum to all
United States Attorneys, directing them to solicit applications
from their staff for Equal Employment Opportunity Counselors and
Investigators. A copy of that memorandum and the attached
documents has been reproduced as an appendix to this issue of the
United States Attorneys' Bulletin.

Although the time period for applying for these vacancies has
long since past, there is always a continuing need for qualified
individuals; therefore, you are urged to review these documents
and consider participating in this important program.

If you have any gquestions about this program contact
Ms. Frances H. Cuffie, the Equal Employment Opportunity Officer
for the Executive Office for United States Attorneys, at FTS
673-6333. ’

Personnel Changes

United States Attorneys:

Effective February 13, 1984, Robert C. Bonner, who is the
President's nominee for United States Attorney for the Central
District of California, was court appointed as interim United
States Attorney.

Effective February 14, 1984, the court-appointed United
States Attorney for the District of Kansas is Benjamin Burgess.

Teletypes To All United States Attorneys

A 1listing of the teletypes sent during the period from
February 10 through February 24, 1984, is attached as an appendix
to this issue of the Bulletin. If a United States Attorney's
office has not received one or more of these teletypes, copies may
be obtained by contacting Ms. Theresa Bertucci, Chief of the
Communications Center, Executive Office for United States

FTS 633-1020. ;
Attorneys, at 6 (Executive Office)
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OFFICE OF THE SOLICITOR GENERAL
Solicitor General Rex E. Lee

The Solicitor has authorized the filing of:

A petition for a writ of certiorari with the Supreme Court on or
before February 13, 1984,1in United States v. Hensley. The issues
are: (1) whether Terry stops may be made only when the police
reasonably suspect that a crime 1s about to be committed or is
ongoing at the time of the stop, or whether such stops may also
encompass situations in which the police reasonably suspect that
the person to be stopped is wanted in connection with a crime
already committed; and (2) whether a "wanted flyer" issued by
one police department provides an officer of another department
with reasonable suspicion sufficient to Justify a brief stop of a
suspect while an effort 1s made to ascertain whether an arrest
warrant has been 1ssued for the suspect.

A petltion for a writ of certiorari with the Supreme Court on or
before February 16, 1984, in Devine v. Nutt. The issue is whether
a federal sector arbitrator may mitigate agency-imposed
discipline on the ground that the agency violated procedures
specified in the collective bargalning agreement, where the
individual employee was not prejudiced by the procedural
violations but where the procedural guarantees that were violated
are of importance to the union.

A petition for a writ of certiorari with the Supreme Court on or
before February 17, 1984,1in NRDC v. EPA. The issue is whether
Section 301(1) of the Clean Water Act, 33 U.S.C. (Supp. V)
1311(1), bars the EPA from granting variances from national pre-
treatment standards for toxic pollutants to plants having
fundamentally different factors from those considered by EPA in
establishing the national standard.

A petition for a writ of certiorari with the Supreme Court on or
before February 18, 1984,1in United States v. Rubio. The issue 1s
whether references to an indictment iIn an "indicia" search
warrant establish the requisite nexus between the things to be
selzed and the alleged criminal activity.

A petition for a writ of certiorari with the Supreme Court on or
before February 27, 1984,in NLRB v. Action Automotive, Inc.. The
issue 1is whether the Board may properly exclude relatives of
owners of a closely held corporation from a bargaining unit on

the basls of family relationship alone, without a showing of
special job-related privileges.
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CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

Friends For All Children v. Lockheed Aircraft, Nos. 82—1739,
82~1814 (D.C. Cir., January 13, 1984). D.J. # 157-16-4773.

D.C. CIRCUIT HOLDS THAT DISTRICT
COURT ERRED IN AWARDING PAYMENTS,
PENDENTE LITE, OF FEES AND EXPENSES
"OF THE GUARDIAN AD LITEM AS AN ITEM
OF COSTS IN "BABYLIFT" CASE.

This decision is a part of the massive case involving the
crash of an aircraft carrying Vietnamese orphans who were to be
delivered to their adoptive parents in Western Europe and the
United States. Plaintiffs' suit was brought against Lockheed.
Lockheed brought the United States in as a third-party
defendant. The district judge appointed a Guardian Ad Litem to
represent the children. Although the litigation is still in
progress, the district court, on May 18, 1982, ordered the interim
payment of $282,225.01 of fees and expenses to the Guardian.

The court of appeals (with Judge Mikva dissenting) held that the
interim payment must be reversed because plaintiffs are not
"prevailing parties" as required for payments of such fees by
Rule 54(d), Fed. R. Civ. P. The court reached this result because
"no final judgment on the merits has been entered and from the
record before us we are not certain such judgments will ever be
entered in favor of each plaintiff." Nothwithstanding this
ruling, the court also held that Lockheed is liable under a
partial settlement agreement with plaintiffs to pay 30% of the
judgment rendered by the district court. That agreement
requires Lockheed, upon entry of any judgment from which an
appeal can be taken, to pay 30% of such judgment notwithstanding
any appeal taken. The court holds that this provision is
applicable to fees payable to the guardian just as it would be
to a judgment entered on behalf of particular plaintiffs.

- Attorneys: William Kanter
FTS 633-1597

John Hoyle
FTS 633-3547
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

Commonwealth of the Northern Mariana Islands v. Daniel Atalig,
No. 83-1094 (9th Cir., Jan. 11, 1984) D.J. # 90-1-4-2593.

CONSTITUTIONAL LAW; INSULAR CASES DOCTRINE
ALLOWS CONGRESS TO LIMIT RIGHT TO JURY
TRIAL IN NMI.

Reversing a judgment of the three-judge district court
for the Northern Mariana Islands, Appellate Division. The
district court reversed a conviction of Atalig on a plea
nolo contendere for possession of marijuana on the ground
that the Commonwealth's code providing jury trials in
criminal cases only for offenses punishable by more than
five years' imprisonment or $2,000 fine violates the Sixth
and Fourteenth Amendments to the Constitution.

In reversing, the Ninth Circuit held first that it had
jurisdiction to hear the appeal, following Arizona v. Many-
penny, 451 U.S. 232 (1981), and distinguishing Guam v.
Okada, 694 F.2d 505 (9th Cir. 1982), which held that the P
government of Guam lacked statutory authority to appeal
criminal cases reviewed by the Appellate Division of the
District Court of Guam. The Commonwealth possesses the
right to self-government, like a state, denied to Guam.

On the constitutionality of the Commonwealth's
provisions for trial by jury in criminal cases, the court
held that the Insular Cases suggests a middle way between
total incorporation of the entire Constitution where the
United States acts as sovereign and incorporations only
to the extent agreed to in the Covenant agreed to by Congress.
The Insular Cases (which state that only "fundamental rights"
apply), the court ruled, acknowledge that traditional Anglo-
American procedures such as jury trials might be inappropriate
in territories having cultures, traditions and institutions
different from our own, such as the Commonwealth, and Congress
(which in the Covenant approved the Code) should have the
flexibility to not impose the jury system on people un-
accustomed to common law traditions.

Attorneys: Jacques B. Gelin (Land and
Natural Resources Division)
FTS 633-2762
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Dirk D. Snel (Land and
Natural Resources Division)
FTS '633-4400

Herman Marcuse (OLC)
FTS ~633-2055'

Brandon v. Piérce, No. 82-2019 (1l0th Cir., Jan. 12, 1984)
D.J. # 90-174-2253.. - ,

EXPANSION OF CITY-OWNED SEWAGE TREATMENT
PLANT DID NOT VIOLATE NEPA.

Brandon sought’ to enjoin the expansion of a city-owned
sewage treatment plant under a UDAG grant which originally
would have required the City of Stilwell, Oklahoma, to acquire
part of the Brandons' property. A state-court actlon, however,
precluded the acquisition of the Brandon land. The Brandons
nevertheless continued their challenge to the project, assert-
ing that HUD was requ1red to conduct an independent environ-
mental assessment in spite of the fact that Congress has
spec1f1ca11y authorized delegation of NEPA responsibilities
for projects under the Housing and Communlty Development Act
of 1974. The court rejected the Brandons' arguments on the
delegation issue as .well as their assertions that they were
required to be given individual notice by the city rather
than simply notification by newspaper notices and that the
city's determination that no EIS was required was unreasonable.

. Attorneys: Maria A. Iizuka (Land and
L Natural Resources Division)
FTS 633-2753

 Robert L. Klarqﬁist (Land
and Natural Resources Division)
FTS 633-2731

United States v..-26 Walrus Tusks and One Walrus Oosik, No. 83- 3511
(9th Clro' Jano 17' ) D Jc # 9 —8- - 20

JURISDICTION; TIME TO APPEAL NOT

TOLLED- IF APPELLANT FAILS TO FILE
MOTION FOR RECONSIDERATION WITHIN
TEN DAYS. .

This case arises from a complaint in forfeiture filed
by the United States seeking to recover 26 walrus tusks and
one walrus oosik offered for sale. by Roy Hendricks in
violation of the Marine Mammal Protection Act. 16 U.S.C.
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1372(a) (3) (A). The district court granted summary judgment
in favor of the United States on September 20, 1982,
Hendricks filed a motion for reconsideration out of time
under the ten-day rule, on October 6, 1982. The district
court denied the motion on November 30, 1982. Hendricks
then filed his notice of appeal on December 17, 1982. The
Ninth Circuit, noting that Hendricks' motion for reconsidera-
tion did not toll the time for filing his notice of appeal,
refused to review the district court's grant of summary
judgment. The court then affirmed the denial of the motion
for reconsideration, finding no abuse of discretion.

Attorneys: Albert M. Ferlo (Land and
Natural Resources Division)
FTS 633-2774

Martin W. Matzen (Land and

Natural Resources Division)
FTS 633-4426

Save Our Cumberland Mountains v. Clark, No. 83-1008 (No.
83-1008, Jan. 20, I984) D.J. # 90-1-18-2964.

MOOTNESS BARS CHALLENGE TO INTERIOR'S
SUSPENSIONS WHERE NEW REGULATIONS WERE
PROMULGATED AFTER RULE MAKING.

The Surface Mining Control and Reclamation Act of 1977
(Surface Mining Act), 30 U.S.C. 1201 et seq., provides for
a cooperative federal-state effort td*?égéiate the environ-
mental impacts of surface mining, especially coal mining.
The Act, however, expressly exempts from its coverage coal
mining operations which "affect[ ] two acres or less." The
Secretary published final regulations defining the extent of
this "two-acre exemption," but then suspended those regulations
shortly before the date that they were due to go into effect.

Various environmental organizations then sued the
Secretary of the Interior in the United States District
Court for the District of Columbia. 1In Count I of the
complaint, the plaintiffs alleged that the Secretary had
wrongfully suspended the "2-acre exemption" regulation,

In Counts II and III, they alleged that the Secretary had
violated the Act by failing to enforce it against hundreds

of mining operations which were attempting to avoid its
requirements by improperly claiming the exemption. While

the action was pending in the district court, the Secretary,
after giving notice and an opportunity for comment, published
new final regulations concerning the "two-acre exemption."
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The district court ruled that, in light of the
newly promulgated regulations, Count I of the complaint
had become moot. The court also ruled that venue for-
Counts II and III did not properly lie within the District
of Columbia court. The environmental organizations appealed.

. The court of appeals affirmed. First, the court
found that as the rule-making process culminating in the new
"two-acre exemption" regulations had given the plaintiffs
all of the same relief to which they would have been
entitled had they prevailed on Count I of their complaint,
that issue was now moot. Second, regarding the issues
raised by Counts II and III of the complaint, the court
noted that the citizens' suit provision of the Surface
Mining Act, Section 520, 30 U.S.C. 1270, provides that any
action respecting a violation of Title V of the Act or.
regulations issued pursuant to that title "may be brought
only in the judicial district in which the surface coal
mining operation complained of is located." The court held
that Section 520 limits venue of suits alleging that the
Secretary failed to enforce the requirements of the Act
against a violater exclusively to the district court in
whose geographical jurisdiction the offending coal mining
operation is located. The fact that the plaintiff would
allege multiple violations regarding hundreds of operations
in many different jurisdictions does not support venue in
the District of Columbia, where none of the operations are
located. Rather, the court held, where multiple violations
by the Secretary in regard to numerous operations in varying
localities are alleged, the Act must be enforced, if at all,
by multiple units in those individual federal district courts
where the particular alleged offending operations are
located.

Roger J. Marzulla (Land and
Natural Resources Division)
FTS 633-2716

Attorneys:

Albert T. Giorzi (Land and
Natural Resources Division)
FTS 633-2306

Robert L. Klarquist (Land and

Natural Resources Division)
FTS 633-2731
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Save Our Cumberland Mountains v. Clark, No. 83-1224 (D.C.
Cir., Jan. 20, 1984) D.J. # 90-1-18-2915.

VENUE; CITIZENS SUIT UNDER SECTION
520 OF SURFACE MINING ACT MUST BE
BROUGHT IN DISTRICT WHERE OPERATIONS
ARE LOCATED.

Environmental plaintiffs brought suit against the
Secretary of the Interior in the United States District
Court for the District of Columbia alleging that the Secretary
was in violation of the Surface Mining Act by failing to
assess mandatory penalties against over 700 mine operations
which had been cited for violations of the Act and for failing
to initiate enforcement actions against hundreds of mine
operators. The district court agreed and entered summary
judgment against the Secretary, who appealed. The court of
appeals, in accordance with its decision in companion appeal
No. 83-1008, supra, ruled that Section 520 of the Surface
Mining Act requires that such suits be brought only in the
district court in whose geographical jurisdiction the offending
operation lies. As none of the mining operations complained
of were located within the District of Columbia, the complaint
must be dismissed. :

Attorneys: Roger J. Marzulla (Land and
Natural Resources Division)
FTS 633-2716

Albert T. Giorzi (Land and
Natural Resources Division)
FTS 633-2306

Robert L. Klarquist (Land and

Natural Resources Division)
FTS 633-2731
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‘ TAX DIVISION
Assistant Attorney General Glenn L. Archer, Jr.

Unitgd States v. Carter, 721 F.24 1514, 1538 (11lth Cir. 1984)

NECESSITY OF JURY INSTRUCTION ON INDIRECT METHOD
OF PROOF IN INCOME TAX PROSECUTIONS

In a recent narcotics smuggling and bribery prosecution
involving income tax charges proved by the indirect cash
expenditures method of proof, the Eleventh Circuit reversed
income tax evasion convictions because the trial court failed
to give an explanatory instruction on the indirect method of
proof employed. The court further found that the failure to
so instruct the jury was plain error affecting the defendant's
substantial rights. All prosecutors are reminded of the
necessity of including such explanatory instructions in indirect
method of proof income tax prosecutions. Accord, United States
v. Hall, 650 F.24 994, 998 (9th Cir. 1981) (bank deposits and
net worth prosecution).

Attorney: Michael E. Karam (Tax Division)
‘ FTS 633-5150

123



VOL. 32 ' FEBRUARY 24, 1984 NO. 4

'FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 48(a). Dismissal. By Attorney for
Government,

Defendant was convicted of conspiracy to defraud
the government and theft of government property. After a
re-examination of the evidence, interviews with defendant,
and defendant's consent, the government filed a motion to
dismiss the indictment under Rule 48(a) which provides that
a United States Attorney can by leave of court file a
dismissal of an indictment, complaint, or information. On
appeal, defendant contends that the trial court erred
when it denied the government's motion for dismissal which
was based on an Assistant United States Attorney's
substantial doubts as to the defendant's guilt.

The Court of Appeals stated that the principal
object of the "leave of court" requirement is to protect the
defendant against prosecutorial harassment. The Rule has
been held to permit a court to deny a government dismissal
motion if the motion is prompted by considerations clearly
contrary to the public interest (i.e., acceptance of a bribe
by the prosecutor or the desire to attend a social event
instead of appearing in court). Since the defendant
consented to the government's motion and there is “no
question" as to the Assistant's good-faith substantial doubt
as to defendant's guilt, the court reversed noting that the
standard is no different no matter at what stage of the
proceeding the government moves for dismissal.

(Reversed and remanded with directions to grant
the government's motion to dismiss the indictment).

United States v. Weber, 721 F.2d 266 (9th Cir.,
November 29, 1983) ' :
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PUBLIC LAW 98-127—OCT. 13, 1983
Public Law 98-127

98th Congress
An Act
d titl i i i ing with
To amen uexsdmumwmwmtmmm

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the ““Federal Anti-Tampering Act”. :

Skec. 2. Chapter 65 of title 18 of the United States Code is amended
by adding at the end thereof the following new section:

“8 1365. Tampering with consumer products

“(a) Whoever, with reckless disregard for the risk that another
person will be placed in danger of death or bodily injury and under
circumstances manifesting extreme indifference to such risk,
tampers with any consumer product that affects interstate or for-
eign commerce, or the labeling of, or container for, any such prod-
uct, or attempts to do so, shall—

97 STAT. 831

Oct. 18, 1983

(S. 216

Federal Anti-
Tamperi
18 USC 1
note.

Fines or
impri ts.
18 USC 1365.

‘(1) in the case of an attempt, be fined not more than $25,000

or imprisoned not-more than ten years, or both;

“(2) if death of an individual results, be fined not more than
$100,000 or imprisoned for any term of years or for life, or both;

“(3) if serious bodily injury to any individual results, be fined
not more than $100,000 or imprisoned not more than twenty

" years, or both; and

‘(4) in any other case, be fined not more than $50,000 or

imprisoned not more than ten years, or both.

“(b) Whoever, with intent to cause serious injury to the business of

any person, taints any consumer product or renders materially false
or misleading the labeling of, or container for, a consumer product,
if such consumer product affects interstate or foreign commerce,
shall be fined not more than $10,000 or imprisoned not more than
three years, or both.

“(cX1) Whoever knowingly communicates false information that a
consumer product has been tainted, if such product or the results of
such communication affect interstate or foreign commerce, and if
such tainting, had it occurred, would create a risk of death or bodily
injury to another person, shall be fined not more than $25,000 or
imprisoned not more than five years, or both.

“(2) As used in paragraph (1) of this subsection, the term ‘commu-
nicates false information’ means communicates information that is
false and that the communicator knows is false, under circum-
mnce:d in which the information may reasonably be expected to be

ieved.

‘“d) Whoever knowingly threatens, under circumstances in which

- the threat may reasonabgr be expected to be believed, that conduct

that, if it occurred, would violate subsection (a) of this section will
occur, shall be fined not more than $25,000 or imprisoned not more
than five years, or both.

31-139 0 - 83 (128)

125

“Communicates
false -

. information.”

NO.



VOL.

32

97 STAT. 832

Fine or
imprisonment.

Investigation of
violations.

Definitions.

85 USC 155A.
85 USC 154.

FEBRUARY 24, 1984

PUBLIC LAW 98-127—OCT. 13, 1983

‘e) Whoever is a party to a conspiracy of two or more persons to

commit an offense under subsection (a) of this section, if any of the
parties intentionally engages in any conduct in furtherance of such
offense, shall be fined not more than $25,000 or imprisoned not more
than ten years, or both.
_ ‘() In addition to any other agency which has authority to
investigate violations of this section, the Food and Drug Administra-
tion and the Department of Agriculture, respectively, have author-
ity to investigate violations of this section involving a consumer
product that is regulated by a provision of law such Administration
or Department, as the case may be, administers.

‘4g) As used in this section—
(1) the term ‘consumer product’ means—
“(A) any ‘food’, * , device’, or ‘cosmetic’, as those

terms are respectively defined in section 201 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 821); or

“(B) any article, glsrotduct, or commodity which is custom-
arily produced or distributed for consumption by individ-
uals, or use by individuals for pumof personal care or
in the performance of services ordinarily rendered within
the household, and which is designed to be consumed or
expended in the course of such consumption or use;

2) the term ‘labeling’ has the meaning given such term in
section 201(m) of the Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321(m));

“(3) the term ‘serious bodily injury’ means bodily injury
which involves—

“(A) a substantial risk of death;

*(B) extreme physical pain;

“(C) protracted and obvious disfigurement; or

“(D) protracted loss or impairment of the function of a
bodily member, organ, or mental faculty; and

“(4) the term ‘bodily injury’ means—

::8)) ahcut_,c:lbras_ion, bruise, burn, or disfigurement;
physical pain;
*(C) illness;
‘D) impairment of the function of a bodily member,
organ, or mental faculty; or
te ‘(E) any other injury to the body, no matter how
mpo 2.

Sec. 3. The table of sections at the beginning of chapter 65 of title
18 of the United States Code is amended by adding at the end
thereof the following new item:

“1865. Tampering with consumer products.”.

Sec. 4. (a) Title 85 of the United States Code is amended by
inserting after section 155 the following new section:
“8 155A. Patent term restoration

‘(a) Notwithstanding section 154 of this title, the term of each of
the following patents shall be extended in accordance with this
section:

n:

“(1) Any patent which encompasses within its scope a com,
gition of mg:ter which is a new drug product, if duri e
"3},‘,‘,‘,’,‘,‘;{’ review of the product by the Federal Food agcxﬁ)rug
Administration—
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*(A) the Federal Food and Drug Administration notified
the patentee, by letter dated February 20, 1976, that such
product’s new application was not approvable under
:ccttion 505(bX1) of the Federal Food, Drug and Cosmetic

“(B) in 1977 the patentee submitted to the Federal Food
and Drug Administration the results of a health effacts test
to evaluate the carcinogenic ntial of such product;

“/(C) the Federal Food and Administration
by letter dated December 18, 1979, the new drug application
for such product; and

“‘D) the Federal Food and Drug Administration
approved, by letter dated May 26, 1981, a supplemen
application covering the facility for the production of

ct

uct.
“(2) Any patent which encompasses within its scope a process
for using the composition of matter described in paragraph (1).

“(b) The term of any patent described in subsection (a) shall be Extension.
extended for a period equal to the period beginning February 20,

1976, and ending May 26, 1981, and such patent shall have the effect )
as if originally issued with such extended term.

“(c) The patentee of any patent described in subsection (a) of this Notification of
section ahaﬂ, within ninety days after the date of enactment of this Patent sumber.
section, notify the Commissioner of Patents and Trademarks of the )
number of any patent so extended. On receipt of such notice, the Extension
Commissioner AK:H confirm such extension by placing a notice ccnfirmation.
thereof in the official file of such patent and publishing an appropri-
ate notice of such extension in the Official Gazette of the Patent and
Trademark Office.”.

(bj The table of sections at the beginning of chapter 14 of such title
85 is amended by adding at the end thereof the following:

“155A. Patent term restoration.”.
Approved October 13, 1983.

21 USC 3856.

LEGISLATIVE HISTORY—S. 216 (HR. 2174x

HOUSE REPORT No. 98-93 m:emm:anym',g‘e R. 2174 (Comm. on the Judiciary).
SENATE REPORT No. 88-69 (Comm. on the Judiciary).
CONGRESSIONAL RECORD, Vol. 129 (1883} .

May 9, HR. 2174 considered and passed House; 5. 216 considered and passed

nate.
Sept. 29, 8. 216 considered and House, amended.
. 80, Senate concurred in House amendments.
WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS, Vol. 19, No. 41 (1983):
Oct. 14, Presidential statement.
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“(A) the Federal Food and Drug Administration notified
the patentee, by letter dated February 20, 1976, that such
product’s new drug application was not approvable under
section 505(bX1) of the Federal Food, Drug and Cosmetic
Act; 21 USC 855.

“(B) in 1977 the patentee submitted to the Federal Food
and Drug Administration the results of a health effects test
to evaluate the carcinogenic potential of such product;

*C) the Federal Food and gug Administration apgmved,
by letter dated December 18, 1979, the new drug application
for such product; and

‘D) the Federal Food and Drug Administration
approved, by letter dated May 26, 1981, a supplementary
application covering the facility for the production of such

ct

product.
‘/2) Any patent which encompasses within its scope a process
for using the composition of matter described in paragraph (1).

“(b) The term of any patent described in subsection (a) shall be Extension.
extended for a period equal to the period beginning February 20,

1976, and ending May 26, 1981, and such patent shall have the effect .
as if originally issued with such extended term.

“(c) The patentee of any patent described in subsection (a) of this Notification of
section shall, within ninety days after the date of enactment of this Patent number.
section, notify the Commissioner of Patents and Trademarks of the
number of any patent so extended. On receipt of such notice, the Extension
Commissioner s confirm such extension by placing & notice Sonfirmation.
thereof in the official file of such patent and publishing an appropri-
ate notice of such extension in the Official Gazette of the Patent and
Trademark Office.”.

(b) The table of sections at the beginning of chapter 14 of such title
35 is amended by adding at the end thereof the following:

“155A. Patent term restorstion.”.
Approved October 13, 1983.

LEGISLATIVE HISTORY—S. 216 (HR. 2174\

HOUSE REPORT No. 98-93 accompanying H.R. 2174 (Comm. on the Judiciary).
SENATE REPORT No. 98-69 (Comm. on the Judiciary).
CONGRESSIONAL RECORD, Vol. 129 (1983):

May 9, H.R. 2174 considered and passed House; S. 216 considered and passed

Senate.
Sept. 29, S. 216 considered and House, amended.
Sept. 30, Senate concurred in House amendments.
WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS, Vol. 19, No. 41 (1983):
Cct. 14, Presidential statement.
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U.S. Department of Justice

Executive Office for United States Attorneys

‘ VOL. 32 FEBRUARY 24, 1984 NO. 4
Office of the Director , Washington, D.C. 20530
DEC 27 B33

MEMORANDUM FOR: 1 United States Attorneys

FROM: illiam P. Tyson

Director
SUBJECT Recruitment of Equal Employment Opportunity
' Counselors and Investigators

*THIS AFFECTS TITLE 10*

‘ The Executive Office for United States Attorneys, effective March
1982, assumed all responsibilities for processing Equal Employment
Opportunity (EEO) complaints that originate within this bureau.

In compliance with EEO and Department of Justice requirements, I
am requesting that you solicit volunteers to serve as EEO counselors
or investigators. We are recruiting at this time to £fill slots
vacated by former counselors and investigators. We are taking
this opportunity to double the original number of individuals on
the counseling and investigating staff. Hopefully, increasing the
staff will enable us to serve you more effectively, and also.
decrease the possibility of overutilization of the present staff.
It is anticipated that 14 counselors and 10 investigators will be
selected to serve the Offices of the United States Attorneys and
the Executive Office. An individual may not volunteer for both
positions. Full-time attorney and non-attorney personnel may
apply. The final selection of volunteers to fill the 24 positions
will be made by a panel of officials from the Executive Office for
United States Attorneys.

EEO counselor and investigator assignments are both collateral
duties and will not have an impact on the grade level of the
1incumbent. The aditional duties will be 1included in the
incumbent's position description and work plan. We do not
anticipate this responsibility requiring more than 10% of the
employee's time on a continuing basis. The scheduling of the
counselors' or investigators' activities will be coordinated with
the United States Attorney and the EEO Officer. 1Investigators
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will not be given assignments in their districts, and every effort
will be made to avoid assigning counselors to matters in their
districts. Travel and administrative expenses for persons acting
as EEO counselors and investigators will be charged to the
district in which the complaint is filed.

Attached is a flyer outlining some of the duties and responsibil-
ities of counselors and investigators. Appropriate training for
EEO counselors and investigators will be provided after the selec-
tions are made. An application form to be used in soliciting
volunteers is also attached. Please distribute this material to
all employees.

Completed applications are to be submitted to you for consolidation.
The attached Volunteer Application Report should be completed and
forwarded with all applications to Ms. Frances H. Cuffie, Equal
Employment Opportunity Officer, Executive Office for United States
Attorneys, Room 1170 Universal North Building, 10th & Constitution
Avenue, N.W., Washington, D.C. 20530 by January 13, 1984. Questions
may be referred to the Equal Employment Opportunity Office, at

FTS 673-6333.

Attachments
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WANTED

EEO COUNSELORS~£NbeEd”IﬁVESTIGATORS;'

PRI

The EEO Counselor and Invest1gat0t a551gnment is. a- collateral
duty ‘and will not have -an 1mpact on the grade level of the incum-
bent. ‘It will be: included in ‘the incumbent's position description
and work plan. Selections -for these ass1gnments w111 be made by
the Execut1ve Offzce for RO S. Attorneys.c '

WHO MAY APPLY

Full-time attorney and non-attorney personnel.

QUALIFICATIONS REQUIRED

Sensitivity to the problems of mxnorltles, women, handxcapped
employees, and to the concerns of management.

Ability to deal effect1ve1y w1th ‘all levels of management.

Ability to communlcate clearly and concxsely orally and in
writing. :

Availability to travel.

. DUTIES OF THE EEO COUNSELOR

A. Discusses oroblem(s) with employees.
B. Compiles facts. '
C. Attempts to solve ‘the problem(s) 1nformally.

D.  Writes a counseling report 1f complalnant w1shes to f1le a
: formal action..

DUTIES OF THE EEO INVESTIGATOR

A. Investigate, analyze and review formal complaints of
dxscr1m1nation.

B. Administer oaths to witnesses before taking their statements.

C. Writing a report upon completion of the investigation.
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HOW TO APPLY

Interested applicants should submit completed applications to the
U.S. Attorney in their respective districts by December 12, 1983.
The U.S. Attorney will then complete the Volunteer Application
Report, attach all applications submitted, and forward the entire
package, by close of business December 21, 1983, to Ms. Prances
H. Cuffie, Equal Employment Opportunity Officer, Executive Office
for United States Attoxney, Room 1170, Universal North Building,
10th and Constitution Avenue, N.W., Washington, D.C. 20530.
Questions may be referred to the Equal Employment Opportunity
Office on FTS 673-6333.
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‘ APPLICATION FOR POSITION AS EEO COUNSELOR OR EEO INVESTIGATOR

1. I am interested in serving as an EEO (circle only one):

Investigator : Counselor

2. Name

3. Position/Title

4. Office Address

5. Office FTS Number

6. Why are you interested in serving as an EEO Counselor or

. Investigator?

7. Do you posseés any prior experience that would relate to
counselor and investigator responsibilities?
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Signatures alone merely indicate the employee has discussed
his/her interest in applying for this collateral duty position
before submission the Executive Office. 1Indicate A for
"Approved” in the box on the date line if it is your intention
to endorse an appointment, should the aforementioned applicant
be successful, and D for "DisapprqQved"” if you don't intend

to endorse the appointment.

Supervisor's Name and Title Employee's Signature

()
Signature Date Date

U.S. Attorney's Name

L @

Signature Date
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Q VOLUNTEER APPLICATION REPORT (COUNSELOR OR INVESTIGATOR)

Number of applications received:

Name " Telephone Series/Grade Position* Approved#*#

1.

2.

3.

4.

5.

6.

* Indicates position volunteer has applied for.
Please attach all applications to this report.

** Tndicate S if the immediate supervisor of the applicants has
concurred with the application.

Comments:

Prepared by:

Name and Title

Date

Office
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William P. Tyson, Director

Teletypes To All United States Attorneys

02/08/84--From Thomas P. DeCair, Director of Public Affairs, re:
"White House Talking Points On The Lebanon Situation.”

02/15/84--From William P. Tyson, Director, Executive Office for
United States Attorneys, re: "Court-Appointed United
States Attorneys For The District of Kansas and The
Central District Of California."
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UNITED STATES ATTORNEYS' LIST

DISTRICT
Alabama, N
Alabama, M
Alabama, S
Alaska
Arizona

U.S. ATTORNEY
Frank W. Donaldson
John C. Bell
J. B. Sessions, III
Michael R. Spaan
A. Melvin McDonald

Arkansas, E
Arkansas, W

George W. Proctor
W. Asa Hutchinson

California, N Joseph P. Russoniello
California, E Donald B. Ayer
California, C Robert C. Bonner
California, S Peter K. Nunez
Colorado Robert N. Miller
Connecticut Alan H. Nevas
Delaware Joseph J. Farnan, Jr.
District of Columbia Joseph E. diGenova
Florida, N W. Thomas Dillard
Florida, M Robert W. Merkle, Jr.
Florida, S Stanley Marcus
Georgia, N Larry D. Thompson
Georgia, M Joe D. Whitley
Georgia, S Hinton R. Pierce
Guam David T. Wood

Hawail Daniel A. Bent

Idaho Guy G. Hurlbutt

Illinois, N

Dan K. Webb

Illinois, S
Illinois, C
Indiana, N
Indiana, S

Frederick J. Hess
Gerald D. Fines

R. Lawrence Steele, Jr.
Sarah Evans Barker

Iowa, N Evan L. Hultman
Iowa, S Richard C. Turner
Kansas Benjamin Burgess

Kentucky, E
Kentucky, W
Louisiana, E

Louis G. DeFalaise
Ronald E. Meredith
John Volz

Louisiana, M
Louisiana, W
Maine
Maryland
Massachusetts

Stanford O. Bardwell, Jr.
Joseph S. Cage, Jr.
Richard S. Cohen

J. Frederick Motz
William F. Weld

Michigan, E
Michigan, W
Minnesota
Mississippi, N
Mississippi, S

Leonard R. Gilman
John A. Smietanka
James M. Rosenbaum
Glen H. Davidson
George L. Phillips

Missouri, E
Missouri, W

137

‘Thomas E. Dittmeier
Robert G. Ulrich



VOL. 32 FEBRUARY 24, 1984 NO.

UNITED STATES ATTORNEYS

DISTRICT U.S. ATTORNEY
Montana Byron H. Dunbar
Nebraska Ronald D. Lahners
Nevada Lamond R. Mills
New Hampshire , W. Stephen Thayer, III
New Jersey . W. Hunt Dumont
New Mexico William L. Lutz
New York, N Frederick J. Scullin, Jr.
New York, S Rudolph W. Giuliani
New York, E o ~ Raymond J. Dearie
New York, W Salvatore R. Martoche
North Carolina, E Samuel T. Currin
North Carolina, M Kenneth W. McAllister
North Carolina, W Charles R. Brewer
North Dakota _ Rodney S. Webb
Ohio, N . J. William Petro
Ohio, S Christopher K. Barnes
Oklahoma, N Layn R. Phillips
Oklahoma, E Gary L. Richardson
Oklahoma, W » . William S. Price
Oregon Charles H. Turner
Pennsylvania, E Edward S. G. Dennis, Jr.
Pennsylvania, M ‘ David D. Queen
Pennsylvania, W : J. Alan Johnson
Puerto Rico Daniel F. Lopez~-Romo
Rhode Island Lincoln C. Almond
South Carolina Henry Dargan McMaster
South Dakota : Philip N. Hogen
Tennessee, E John W. Gill, Jr.
Tennessee, M Joe B. Brown
Tennessee, W W. Hickman Ewing, Jr.
Texas, N James A. Rolfe
Texas, S Daniel K. Hedges
Texas, E Robert J. Wortham
Texas, W Edward C. Prado
Utah Brent D. Ward
Vermont George W. F. Cook
Virgin Islands James W. Diehm
Virginia, E ’ Elsie L. Munsell
Virginia, W . John P. Alderman
Washington, E John E. Lamp
Washington, W Gene S. Anderson
West Virginia, N William A. Kolibash
West Virginia, S David A. Faber
Wisconsin. E Joseph P. Stadtmueller
Wisconsin, W John R. Byrnes
Wyoming Richard A. Stacy
North Mariana Islands David T. Wood
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