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COMMENDATIONS

Assistant United States Attorney CAROLYN WATTS ALLEN, Northern
District of Ohio, was commended by Mr. R.L. Payne, MSC Manager
Postmaster, Cleveland, Ohio, for her successful defense of the
Postal Service's position in Joseph P. Klucho v. United States
Postal Service.

Assistant United States Attorney ANTHONY L. COCHRAN, Northern
District of Georgia, was commended by Mr. Joseph H. Sherick,
Inspector General, Department of Defense, for his exceptional
supervision of an investigation of product substitution of
inferior metals on important Department of Defense contracts,
which resulted in the defendants pleading gquilty.

Assistant United States Attorney RALPH D. GANTS, District of
Massachusetts, was commended by Mr. J. Peter Rush, Special Agent
in Charge, United States Secret Service, Boston, Massachusetts,
for his successful prosecution of Bradford Ritchie, Jr., for the
theft of a U.S. Treasury check in the amount of $100,000.

Assistant United States Attorney BRIAN E. MAAS, Eastern District
of New York was commended by Mr. J.F. Williamson, Inspector in
Charge, United States Postal Service, for his successful re-trial
of Peter Vincent Cancilla. The case involved a scheme to defraud
insurance companies through the submission of spurious claims.

Assistant United States Attorney DONALD F. SHANAHAN, Southern
District of California, was commended by Mr. John A. Mintz,
Assistant Director, Legal Counsel Division, Federal Bureau of
Investigation, for his outstanding defense work in the case of
Taylor v. United States, a Bivens type suit.

Assistant United States Attorney GEORGE ROBERT SMITH, Southern
District of Georgia, was commended by Mr. Irvin B. Wells, III,
Assistant Special Agent in Charge, Federal Bureau of Investiga-
tion, Savannah, Georgia, for his successful handling of United
States v. One 1982 Buick Riviera, a forfeiture case.
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William P. Tyson, Director

POINTS TO REMEMBER

Attorney Vacancy - Miami Strike Force (Tampa Office)

The Organized Crime and Racketeering Section, Criminal
Division, 1is seeking applications from experienced Assistant
United States Attorneys for assignment to the Tampa field office
of the Miami Strike Force. Any interested Assistant U.S. Attorney
should contact Deputy Chief Gerard T. McGuire at FTS 633-2567 or
Robert Lehner, Acting Attorney-In-Charge, at FTS 350-5044.

(Criminal Division)

Cumulative List of Changing Federal Civil Postjudgment Interest
Rates

The Cumulative List of Changing Federal Civil Postjudgment
Interest Rates, as provided for in the amendment to the federal
postjudgment interest statute, 28 U.S.C. §1961, effective
October 1, 1982, is appended to this Bulletin.

(Executive Office)

Teletypes To All United States Attorneys

A 1listing of the teletypes sent by the Executive Office
during the period from September 7, 1984, through September 18,
1984, 1is attached as an appendix to this issue of the Bulletin.
If a United States Attorney's office has not received one or more
of these teletypes, copies may be obtained by contacting
Ms. Theresa Bertucci, Chief of the Communications Center,
Executive Office for United States Attorneys, at FTS 633-1020.

(Executive Office)
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OFFICE OF THE SOLICITOR GEWERAL
Solicitor General Rex E. Lee

The Solicitor General has authorized the taking of:

A direct appeal to the Supreme Court 1in National Ass'n of
Radiation Survivors v. Walters (N.D. Cal.). The district court
held that 38 U.S.C. §§3404 and 3405 violate the Due Process Clause
by interfering with plaintiff's right to retain counsel. The
statutes prohibit the payment of more than $10 to an attorney in
connection with claims for veterans' benefits and make it a felony
for any lawyer to accept or solicit a fee in excess of $10. The
United States contends that the statutes are constitutional.

A direct appeal to the Supreme Court in Union Carbide Agricultural
Products Co. v. Ruckelshaus, No. 76-Civ-2913 (S.D.N.Y.). The

district court declared unconstitutional the data compensation and
arbitration scheme of the Federal 1Insecticide, Fungicide and
Rodenticide Act (FIFRA), 7 U.S.C. §136a(c)(1)(D)(ii). The United
States contends that the case is not ripe for adjudication because
plaintiffs failed to show any actual injury that would be
redressed by the requested relief. Assuming justiciability, the
United States submits that the statute is constitutional.
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CIVIL DIVISION
Acting Assistant Attorney General Richard K. wWillard

James L. Dronenburg v. Vice Admiral Lando Zech, F.2d
No. 82-2304 (D.C. Cir. Aug. 17, 1984). D.J. # 145-6-2356.

14

D.C. CIRCUIT HOLDS THAT DISCHARGE OF
HOMOSEXUAL BY UNITED STATES NAVY DOES NOT
VIOLATE CONSTITUTIONAL RIGHT TO PRIVACY OR
EQUAL PROTECTION OF THE LAW.

The United States Court of Appeals for the District of
Columbia Circuit has rejected the claims of a Navy petty officer
that his discharge for homosexual acts committed on base with a
subordinate sailor violated his right to privacy and to equal
protection of the laws. Since a statute proscribing homosexual
conduct in a civilian context is constitutionally supportable, Doe
v. Commonwealth's Attorney for Richmond, 425 U.S. 901 (1976)
(summary affirmance), the court ruled that it must a fortiori be
supportable in a military context. Putting aside the Doe
precedent, the court of appeals ruled that the penumbral right to
privacy "has no life of its own as a right independent of its
relationship to a first amendment freedom." In the view of the
court of appeals, homosexual conduct cannot be deemed a
"fundamental" right, or "implicit in  the concept of ordered
liberty," and lower federal courts are not free, at the behest of
a minority, to create new rights under the Constitution. Finding
no constitutional right to engage in homosexual conduct, and
finding the Navy's policy of discharging those who engage 1in
homosexual conduct to be a rational means of achieving legitimate
interests (e.g. discipline, good order and morale), the court of
appeals affirmed the district court judgment granting the Navy
summary judgment.

Attorneys: Richard A. Olderman
FTS 633-4052

William G. Cole
FTS 633-2786
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CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

Gwinn Area Community Schools v. State of Michigan, F.2d ’
No. 83-1720 (6th Cir. Aug. 10, 1984). D.J. # 145-7-777.

SIXTH CIRCUIT UPHOLDS DISMISSAL OF
PLAINTIFFS' CLAIM AGAINST THE DEPARTMENT OF
EDUCATION UNDER THE IMPACT AID STATUTE FOR
FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES.

A number of school districts, taxpayers and students brought
this action against the State of Michigan and its Superintendent
of Public Instruction, as well as the United States Departments of
Defense, Interior and Education, to challenge the present system
of financing public schools in Michigan. Plaintiffs alleged that
the state's system of deducting federal impact aid money, received
by local school districts from the federal government pursuant to
the Impact Aid statute, 20 U.S.C. §236 et seq., from the various
revenues it pays these districts violates the Michigan
Constitution, the United States Constitution, and 20 U.S.C.
§240(d)(2)(A). Plaintiffs claimed that the federal defendants had
impermissibly allowed the state to deduct impact aid payments from
the amount of state aid to be paid to the plaintiff school
districts. As relief, they sought a declaratory judgment that
sanctioning Michigan's plan breached "the [clongressional
obligation imposed on [the federal] ([d]lefendants to supply funding
for education in districts impacted by their activities," and
injunctive relief prohibiting the federal defendants from
sanctioning such deduction.

The district court dismissed the <claims against the
Departments of Defense and Interior, on the ground that neither of
those agencies had any responsibility for the administration of
the Impact Aid Program. It also dismissed the claim against the
Department of Education on the ground that plaintiffs had failed
to exhaust their administrative remedies.

On appeal, we argued that the Department of Education is
given responsibility for administering federal impact aid and that
the Department's regqulations provide specific standards by which
the Secretary is to determine whether a state aid program meets
the statutory requirement of a program "designed to equalize
expenditures for free public education among the local educational
agencies of that State . . . " 34 C.F.R. §222.60-222.68.
Moreover, §222.69 provides for notice and an opportunity for
hearing to any local educational agency adversely affected by a
determination, as well as providing specific procedural rules.
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CIVIL DIVISION .
Acting Assistant Attorney General Richard K. Willard

The Sixth Circuit has just affirmed the district court's decision
on the ground that while plaintiffs took some of the required
procedural steps, they did not exhaust administrative remedies.

Attorneys: Robert Greenspan
FTS 633-5428

Marleigh Dover
FTS 633-4820

Alliance to End Repression, v. City of Chicago, and ACLU v. City
of Chicago, F.2d r (7th Cir. Aug. 8, 1984). D.J. #
157-23-1724.

SEVENTH CIRCUIT EN BANC UPHOLDS ATTORNEY
GENERAL'S DOMESTIC SECURITY INVESTIGATION
GUIDELINES,

certain investigative conduct of the FBI as unconstitutional.
The parties settled the 1lawsuits in 1981 and, as pertinent to
the FBI settlement, agreed that future guidelines governing
various FBI activities must be consistent with the general prin-
ciples of the settlement agreement. In 1983, Attorney General.
Smith issued new domestic security investigation gquidelines, and
plaintiffs immediately challenged several provisions of the new
guidelines as inconsistent with the agreement. The district
court permanently enjoined only the "advocacy provision™ of the
1983 guidelines, finding that it permits the FBI to initiate
investigations based on First Amendment activity in contra-
vention of the agreement. In reaching that conclusion, the
district court interpreted the settlement agreement to prohibit
any investigation based upon advocacy that itself could not be
punished or prohibited under a criminal statute.

In 1975 several lawsuits were filed in Chicago challenging ‘

On our appeal, a divided panel of the Seventh Circuit
affirmed the district court's construction of the settlement
agreement and held that the advocacy provision of the guidelines
could not be implemented in Chicago. The court granted our
petition for rehearing en banc, and the full court has reversed
the panel's decision.

The en banc court stated that, in construing the guidelines

and the decree in advance of any concrete conduct alleged to
violate either document, it should resolve all reasonable doubts .
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CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

in favor of construing the guidelines to avoid conflict with the
decree. The court also looked to the context of the settlement to
determine the intent of the parties in entering into the
agreement. As part of the contextual consideration, the court
stated that the consequences of alternative interpretations weigh
heavier in a case involving public institutions and government
than in ordinary contracts. Thus, the court was persuaded that
the Department of Justice did not intend to barter away its police
power or trifle with the public safety of the people of Chicago
when it entered into the settlement with the plaintiffs in this
case. In addition, as the court noted, because the First
Amendment does not prohibit investigation of people who advocate
violence or criminal conduct, it is unlikely that equitable relief
after trial would have tied the FBI's hands to the extent the
plaintiffs argue the decree did. The court also cautioned
district courts who preside over "institutional reform litigation"
to retain flexibility in allowing modification of decrees and to
avoid precipitating premature confrontations between coequal
branches of government in concluding that the Executive Branch may
have surrendered important constitutional duties to protect the
public interest. ‘

Attorneys: Richard K. Willard
Acting Assistant
Attorney General
FTS 633-3301

William Kanter
FTS 633-1597

Beach v. William French Smith, F.24  No. 83-5809 (9th Cir.
Aug. 23, 1984). D.J. # 145-12-4976.

NINTH CIRCUIT HOLDS THAT PARTY IN EAJA LITI-
GATION WHO RECEIVES RELIEF HE REQUESTED STILL
MUST PROVE CAUSAL CONNECTION IN ORDER TO
RECOVER FEES.

Plaintiff, a father whose two children had been kidnapped by
his ex-wife, sought to compel the Justice Department to issue an
arrest warrant under the Fugitive Felon Act, 18 U.S.C. §1073.
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CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

Such warrants are authorized by the Parental Kidnapping
Prevention Act of 1980. The U.S. Attorney rejected plaintiff's
request because it failed to meet Justice Department guidelines.
Plaintiff then challenged these guidelines in federal district
court, seeking to force the issuance of the warrants. The
district court dismissed on standing grounds and plaintiff
appealed.

While the case was on appeal, the Justice Department reversed
its decision and authorized the issuance of a Fugitive Felon
warrant for the ex-wife. The Ninth Circuit then dismissed the
case as moot.

The husband petitioned the district court for attorneys' fees
under the Equal Access to Justice Act (EAJA), claiming that his
lawsuit was the catalyst for the Justice Department's change of
policy. He had no evidence to support the claim other than the
sequence of events. The Justice Department argued that it had
changed its policy without regard to his lawsuit. The Ninth
Circuit agreed with the Justice Department's position, holding
that the husband failed to prove a causal connection between the
litigation of his 1lawsuit and Justice's change in policy. In
addition, the court held that the husband had filed his
application forty-one days after final judgment and was thus
barred from receiving attorney fees. EAJA attorney fee
applications must be filed within 30 days of final judgment.

Attorneys: Bill Cole
FTS 633-3786

Catherine Coleman
FTS 633-3368

Johnson v. Department of Justice, __F.2d __, No. 83-1029 (10th
Cir. Aug. 6, 1984). D.J. # 145-12-5197.

TENTH CIRCUIT REVERSES DISTRICT COURT ORDER
REQUIRING DISCLOSURE OF FBI CRIMINAL INVESTI-
GATION RECORDS UNDER FOIA.

Plaintiff, an attorney, brought an action under the Freedom
of Information Act (FOIA), 5 U.S.C. §552, seeking release of the
FBI's records of its criminal investigation of him concerning
allegations of embezzlement and bank fraud. Notwithstanding
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CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

the Department's invocation of FOIA exemption 7(C) and (D),
designed to protect confidential source material and the privacy
of third parties, the district court stated in its conclusion that
none of the material was exempt and ordered the Department to
permit plaintiff to review the file.

The Tenth Circuit has now reversed in an opinion which
accepts all of our arguments. The court of appeals held that,
absent material in the record to the contrary, all interviews in
criminal investigations are given under an implied assurance of
confidentiality and therefore are exempt from disclosure under
7(D). The court also ruled that exemption 7(D) covers informa-
tion provided by state and local law enforcement authorities.
Finally, the court held that, absent a significant public interest
in disclosure, the names of FBI agents involved in a criminal
investigation are exempt from disclosure under 7(C). The court
found no such overriding public interest in this case.

Attorneys: Leonard Schaitman
FTS 633-3441

John S. Koppel
FTS 633-5459
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William P. Tyson, Director

United States v. Crabtree, F. Supp. r No. CR 3-84-10 (E.D.
Tenn. May 10, 1984). D.J. # 83-1238.

THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF TENNESSEE SENTENCED
DEFENDANT TO FIFTEEN YEARS, ONE OF THE LARGEST
SENTENCES IN RECENT YEARS IN A WHITE COLLAR
CRIME CASE.

The United States District Court for the Eastern District of
Tennessee sentenced David A. Crabtree, a Knoxville accountant for
C.H. Butcher, Jr., and involved with several of the failed Butcher
banks in Tennessee, to a fifteen year sentence on four counts of
bankruptcy fraud involving $945,000. After pleading guilty to the
bank fraud activities, Crabtree agreed to accept the fifteen year
sentence, one of the largest received in recent years in a white
collar crime case. The indictment was based on intensive and
extensive federal investigations conducted by the Federal Bureau
of Investigation and the Internal Revenue Service.

The length of the sentence accepted in this case reflects the
increasing awareness on the part of federal law enforcement
officials that large-scale white collar crime needs to be and
deserves to be dealt with stiff penitentiary sentences, both to
punish perpetrators of such crimes and to deter the occurrences of
such offenses in the future. The impact of the lengthy sentence
imposed in this matter sets an important precedent for other major
fraud prosecutions.

Attorneys: Jimmie Baxter
Robert E. Simpson
Assistant United States Attorneys
Eastern District of Tennessee
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

United States v. 341.45 Acres of Land, St. lLouis Co., Minn.;
United States v. 21.90 Acres of Land, Koochiching Co., Minn.;

and United States v. 234.55 Acres of Land, Union Co., Ark.

Nos. 83-1840-MN, 82-1919, 83-1519 (8th Cir. Aug. 14, 1984). D.J.
# 33-24-910-12.

CONDEMNATION; LANDOWNER IS PREVAILING PARTY
UNDER EAJA IF AWARD EXCEEDS GOVERNMENT'S OFFER
OR ADMITTED LIABILITY BY ANY AMOUNT.

These cases, consolidated for appeal, all presented the
question of whether condemnees may recover attorneys' fees
and costs under the Equal Access to Justice Act (EAJA), 28
U.S.C. §2412, The landowners had all been awarded compensation in
excess of the government's offers. The district courts denied
fees and costs under EAJA. The court of appeals affirmed the
denials, albeit not on the specific grounds we had urged.

Under EAJA Section 2412(d)(1)(A), a "prevailing party" may
not recover fees 1if the "position" of the United States was
"substantially justified." First, the court held--contrary to our
position--that Congress intended EAJA to apply to condemnation
cases. Specifically, the landowner is a "prevailing party" under
EAJA if the condemnation award exceeds (by any amount, even one
dollar) the government's offer or admitted 1liability. However,
the court proceeded basically to nullify the effect of the above
holding by deciding that the government is always "substantially
justified” in a condemnation case "if its offer [not necessarily
its deposit of estimated compensation] is based upon and
consistent with 1its expert witnesses' appraisals, or other
evidence of valuation."

The court also determined that the "totality of the
circumstances"--prelitigation and during 1litigation--must Dbe
considered in deciding whether the "position"™ of the government
was substantially justified; and wunder EAJA, condemnees may
recover fees, but not costs.

Attorneys: Virginia P. Butler
FTS 724-8379

Thomas H. Pacheco
FTS 633-2767
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

United States Marshals Service v. William Means, F.2d

, No.
82-2489 (8th Cir. Aug. 14, 1984). D.J. # 90-2-4-761.

UNITED STATES MUST ADVANCE COST OF WITNESS
FEES FOR WITNESSES SUBPOENAED BY IN FORMA
PAUPERIS LITIGANTS.

This case involves the question whether the United States may
be ordered to advance the cost of witness fees for witnesses
subpoenaed by in forma pauperis litigants.

A panel of the Eighth Circuit held that the in forma pauperis
statute, 28 U.S.C. §1915, did not authorize the Marshals Service
to prepay witness fees on behalf of indigents, but that 28 U.S.C.
§1825 and the Equal Access to Justice Act (EAJA), 28 U.S.C.
§2412(a), did provide such authorization. The government sought
and obtained a rehearing en banc. At the rehearing, the en banc
court directed the parties to focus their arguments exclusively on
28 U.S.C. §1915 and 28 U.S.C. §1825.

On August 14, 1984, the court rendered a fragmented en banc
decision. The majority opinion, written by Judge Gibson (who also
wrote the panel decision) held that 28 U.S.C. §1915 did not
authorize the United States to prepay witness fees on behalf of
indigent 1litigants, but that Rules 614 and 706 of the Federal
Rules of Evidence, in conjunction with the Equal Access to Justice
Act, and other cost recovery statutes (28 U.S.C. §1920 and
Fed. R. Civ. P. 54) did provide the authority to support the
district court's order. The court rejected our arguments that
EAJA does not permit the government to pay another party's costs
prior to trial and that the Rules of Evidence only permitted
courts to order the government to pay the costs of expert
witnesses appointed by the court itself. The majority opinion was
silent about 28 U.S.C. §1825. The court did, however, attempt to
limit its decision to this case by stressing that the district
court's discretion should be exercised carefully and confined to
cases 1involving "compelling"”™ <considerations, as here.
Unfortunately, the compelling circumstances articulated by the
court all rest on the court's distorted presentation of the
facts.

In a separate concurrence, Judge Gibson (joined by Judge

Bright) admonished that he construed 28 U.S.C. §1825 also to
provide authority for United States prepayment of witness fees.
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. LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

Judges Lay and Heaney filed a concurrence and dissent. They
agreed that Rules 614 and 706 supported the district court but
they found that 28 U.S.C. §1915 also authorizes government payment
of witness fees. They reasoned that it made no sense for Congress
to permit someone to proceed in forma pauperis without paying
court costs for initiating lawsuits and to require the Marshals to
serve subpoenas on behalf of indigents (see 28 U.S.C. §1915), but
fail to require the Marshals to tender witness fees. Thus, they
found an "implicit"®" authorization in 28 U.S.C. §1915.

Judge McMillian filed a separate concurrence and dissent. He
agreed that the court had jurisdiction over the interlocutory
appeal under the collateral order rule. He also agreed that
neither 28 U.S.C. §1915 nor 28 U.S.C. §1825 provided the United
States with the authority to pay the witness fees. He dissented
from the court's reading of Evidence Rules 614 and 706. He noted
that these Rules only permitted the district court to call
witnesses of its own and to appoint expert witnesses to testify,
but that the district court had done neither in this case. While
deeming the issue premature for resolution, he suggested that Rule

‘ 614 would be meaningless if a court which summoned fact witnesses
to appear could not require the United States to foot the bill as
it would for expert witnesses under Rule 706.

Attorneys: Wendy B. Jacobs
FTS 633-4168

David C. Shilton
FTS 633-5580

State of Wisconsin v. Weinberger, F.2d ;, No. 84-1569 (7th
Cir. Aug. 20, 1984). D.J. # 90-1-0-2084.

SUPPLEMENTAL EIS NOT WARRANTED BY NEW INFOR-
MATION.

This case concerns Project ELF, a Navy project being
constructed in northern Wisconsin and Michigan to provide
continuous communications to this nation's submarine fleet through
the medium of extremely low frequency (ELF) radio waves. In this
NEPA suit, the district court ruled that the Navy had not
evaluated new scientific 1literature involving extremely 1low
frequency radiation thoroughly enough, ordered the preparation of
a Supplemental EIS and enjoined construction of the project and

‘ supplying submarines with ELF receivers.
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

On appeal, the Seventh Circuit reversed. The opinion states
that the court's role is to determine whether the Navy acted
arbitrarily or capriciously in deciding that the new scientific
literature was not significant enough to warrant preparation of a
Supplemental EIS. The court ruled that the new information is
significant only if it presents a seriously different picture of
the 1likely environmental consequences associated with proposed
action not envisioned by the original EIS. Using these standards,
the court of appeals ruled that the Navy had not violated NEPA and
that a Supplemental EIS is not warranted in this case. The court
went on to consider the standards governing injunctive relief for
NEPA violations. It ruled that an injunction is not automatic and
that the interests of society, other than NEPA interests, had to
be considered in formulating equitable relief.

Judge Cudahy concurred and dissented. His opinion states
that the courts do have power to supervise agency review of new
information and prescribe preparation of an SEIS even though not
strictly warranted by the relevant NEPA regulations. It concedes,
however, that imposition of an injunction stalling the project in
these circumstances is excessive.

Attorneys: Anne S. Almy
FTS 633-4427

Dirk D. Snel
FTS 633-4400

Stop H-3 Assn. v. Dole, F.2d , No. 82-4357 (9th Cir.
Aug. 21, 1984)., D.J. # 90-1-4-548,

SECTION 4(f) OF DEPARTMENT OF TRANSPORTATION
ACT VIOLATED BY DOT IN CONNECTION WITH H-3
HIGHWAY IN HAWAII.

This action commenced in 1972, when plaintiffs challenged
H-3 (a proposed interstate-system highway which is planned to
link the windward and Honolulu sides of the island of Oahu)
alleging violations of various environmental protection statutes.
This case has produced numerous reported decisions of both the
district and appellate courts. In this 1latest round, the
Ninth Circuit has again enjoined the project pending compliance
with Section 4(f) of the Department of Transportation Act.
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

Specifically, the court held that, in violation of Section
4(f)'s terms, the Secretary of DOT arbitrarily and capriciously
determined that no "feasible and prudent" alternatives existed
to constructing the highway so as to "use" Ho'omaluluia Park.

The court concluded that the administrative record did not
support the Secretary's rejection of two alternatives as
"imprudent,"” i.e., (1) the so-called "Makai" option which involved
residential and commercial displacements, and (2) the "No-Build"
alternative.

The court agreed with us that (1) defendants did not violate
the Endangered Species Act, 16 U.S.C. §§1531-1543, in relying on
the United States Fish and Wildlife Service's biological opinion
which concluded that the project was unlikely to jeopardize the
continued existence .of the Oahu Creeper, an endangered bird; (2)
the EIS's for H-3 were adequate, specifically with respect to
socio-economic and population impacts; and (3) the procedural
requirements of the Federal-Aid Highway Act of 1966, 23 U.S.C.
§§101-157, were satisfied.

Attorneys: Thomas H. Pacheco
FTS 633-2767

Dirk D. Snel
FTS 633-4400
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OFFICE OF LEGISLATIVE AND INTERGOVERNMENTAL AFFAIRS
Assistance Attorney General Robert A. McConnell

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES

AUGUST 28, 1984 - SEPTEMBER 11, 1984

HIGHLIGHTS

Victims Assistance Legislation. On August 10, 1984, the
Senate passed S. 2423, the "victims of Crime Assistance Act of
1984," by voice vote. There were three amendments to the bill
reported out of the Senate Judiciary Committee: (1) a proviso
that the $100,000 minimum guaranteed to each State and the
District of Columbia was "subject to the amounts available in the
Fund" (Sec. 111(c)); (2) an amendment offered by Senator Specter
that would require the state victim assistance administrator to
"certify that priority shall be given to eligible recipient
organizations for programs providing assistance to victims of
sexual assault, spousal abuse or child abuse” (Sec. 113(a)(2));
and (3) a renumbering of the sections.

The House Judiciary Subcommittee on Criminal Justice is
presently considering H.R. 3498 (introduced by Committee
Chairman Rodino and Rep. Berman), H.R. 5124 (the Administration's
original proposal), and H.R. 6059 (Rep. Fish's proposal of Titles
I and II of the bill reported out of the Senate Judiciary
Committee).

Immigration. House conferees have now been named. The 29
conferees are: Judiciary Committee: Rodino (D. NJ), Mazzoli (D.
KY), Hall (D. TX), Synar (D. OK), Frank (D. MA), Crockett (D. MI),
Schumer (D. NY), Freighan (D. OH), Smith (D. FL), Berman (D. CA),
Fish (R. NY), Moorhead (R. CA), Hyde (D. TX), Jones (D. TN), and
Chappie (R. CA). Education and Labor Committee: Hawkins (D. CA),
Ford (D. MI), Miller (D. CA), Erlenborn (R. IL) and Packard (R.
CA). Energy and Commerce Committee: Dingell (D. MI), Waxman (D.
CA) and Broyhill (R. NC). Miscellaneous: Roybal (D. CA).

The various Committee conferees will have jurisdiction only
over those sections of the legislation which were within their
jurisdiction at the time of Committee markup. Accordingly, the
Agriculture, Education and Labor and Judiciary Committee
conferees would all be allowed to vote on the section relating to
employee sanctions and the various temporary worker provisions
(i.e., the transition worker program, the Panetta amendment
and the statutory H-2 section). The Energy and Commerce
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Committee conferees would be restricted to the state and local
reimbursement provisions as well as the eligibility for benefit
sections. The Education and Labor Committee also addressed
benefit eligibility thus permitting their conferees to participate
in those discussions.

Attorneys Fees. Carol Dinkins, Deputy Attorney General,
testified before the Senate Committee on the Judiciary, Subcom-
mittee on the Constitution, on the Administration's proposal (S.
2802) to provide comprehensive reforms in compensation of
attorneys pursuant to federal statute in civil, c¢riminal and
administrative proceedings in which the United States is a party,
and in civil proceedings against state and local governments.
Members of the Subcommittee were concerned about the impact that
the bill would have on the enforcement of civil rights statutes.

Court Improvement. On September 11, 1984, the House passed
two court 1improvement bills, H.R. 5644 and H.R. 5645. H.R. 5644,
the Supreme Court Mandatory Appellate Jurisdiction Reform Act,
would substantially eliminate the mandatory or obligatory juris-
diction of the Supreme Court. H.R. 5645, the Federal Courts Civil
Priorities Act, would restructure the way in which the federal
courts prioritize the cases before them. The Department supports
the enactment of both bills.

Drug Tsar Legislation. On Tuesday, September 11, the House
passed H.R. 4028 to establish a "tsar" with mandate to oversee the
activities of all federal agencies with drug enforcement responsi-
bilities. This is similar to the provision in H.R. 3963 of the
97th Congress which was "pocket vetoed" on the grounds that it
would undermine the authority of cabinet officers, create an
unnecessary new layer of bureaucracy, and exacerbate rather than
reduce jurisdictional and other disputes among federal agencies.
The Department of Justice vigorously opposed the legislation but
H.R. 4028 passed on a voice vote.

Trademark Counterfeiting Act (S. 875 - H.R. 6071). Both
versions of thils 1legislation would create criminal penalties
and increase civil sanctions for those involved in trademark
counterfeiting. The civil sanctions would be strengthened by
permitting seizure of allegedly counterfeit articles on an
ex-parte basis and allowing the trademark owner to bring suit
against trademark counterfeiters for treble damages or treble
profits, whichever is greater. '

In addition, the Senate version contains a Department backed
safe harbor provision which exempts persons involved in a "good
faith" commercial trademark dispute from criminal penalties and
treble damage civil 1liability. The provision does require
adequate labelina of the goods to prevent consumer deception.
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The House version does not contain the safe harbor provision.
S. 875 passed the Senate on 6/28/84. H.R. 6071 passed the

House on 9/12/84. House and Senate staffers are currently working
out the differences between the two bills.
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CUMULATIVE LIST OF CHANGING FEDERAL CIVIL POSTJUDGMENT INTEREST RATES

(as provided for in the amendment to the Federal postjudgment
interest statute, 28 U.S.C. §1961, effective October 1, 1982)

Effective Annual Effective Annual
Date Rate Date Rate
10-01-82 10.41% 09—36—83 9.98%
10-29-82 9.29% 11-02-83 9.86%
11-25-82 9.07% 11-24-83 9.93%
12-24-82 - 8.75% 12-23-83 10.10%
01-21-83 8.65% . 01-20-84 9.87%
. 02-18-83 8.99% | 02-17-84 10.11%
03-18-83 9.16%  03-16-84 10.60%
04-15-83 8.98% 04-13-84 10.81%
05-13-83 B.72% 05-16-84 11.74%
06-10-83 9.59% 06-08-84 12.08%
07-08-83 10.25% | 07-11-84 12.17%
08-10-83 10.74% 08-03-84 11.93%
09-02-83 10.58% 08-31-84 11.98%

NOTE: When computing interest at the daily rate, round (5/4) the
product (i.e., the amount of interest computed) to the nearest
whole cent.
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William P. Tyson, Director

Teletypes To All United States Attorneys

09/14/84--From William P. Tyson, Director, Executive Office for
United States Attorneys, by Susan A. Nellor, Assistant
Director, re: "President's Commission on Organized Crime .
' Survey - Convictions of Practicing Attorneys."

09/18/84--From D. Lowell Jensen, Associate Attorney General, re:

"New Agreement Between the United States and the United
Kingdom on Access to Evidence in the Cayman Islands."
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UNITED STATES ATTORNEYS' LIST

‘DISTRICT
Alabama, N
Alabama, M
Alabama, S
Alaska
Arizona

U.S. ATTORNEY
Frank W. Donaldson
John C. Bell
J. B. Sessions, III
Michael R. Spaan
A. Melvin McDonald

Arkansas, E
Arkansas, W

George W. Proctor
W. Asa Hutchinson

California, N Joseph P. Russoniello
California, E Donald B. Ayer
California, C Robert C. Bonner
California, S Peter K. Nunez
Colorado ) Robert N. Miller
Connecticut Alan H. Nevas
Delaware Joseph J. Farnan, Jr.
District of Columbia Joseph E. diGenova
Florida, N W. Thomas Dillard
Florida, M Robert W. Merkle, Jdr.
Florida, S Stanley Marcus
Georgia, N Larry D. Thompson
Georgia, M Joe D. Whitley
Georgia, S Hinton R. Plerce
Guam David T. Wood

Hawaii Daniel A. Bent

Idaho William R. Vanhole

Illinois, N

Dan K. Webb

Illinois, S
Illinois, C
Indiana, N
Indiana, S

Frederick J. Hess
Gerald D. Fines

R. Lawrence Steele, Jr.
John D. Tinder

Jowa, N Evan L. Hultman
Iowa, S Richard C. Turner
Kansas Benjamin L. Burgess

Kentucky, E
Kentucky, W
Louisiana, E

Louis G. DeFalaise
Ronald E. Meredith
John Volz

Louisiana, M
Louisiana, W
Maine
Maryland
Massachusetts

Stanford O. Bardwell, Jr.
Joseph S. Cage, Jr.
Richard S. Cohen

J. Frederick Motz

William F. Weld

Michlgan, E
Michigan, W
Minnesota
Mississippi, N
Mississippi, S

Leonard R. Gilman
John A. Smietanka
James M. Rosenbaum
Glen H. Davidson
George L. Phillips

Missouri, E
Missouri, W
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Thomas E. Dittmeler
Robert G. Ulrich
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UNITED STATES ATTORNEYS

DISTRICT

Montana
Nebraska
Nevada

New Hampshire
New Jersey

U.S. ATTORNEY

Byron H. Dunbar
Ronald D. Lahners
Lamond R. Mills

W. Stephen Thayer, III
W. Hunt Dumont

New Mexico
New York,
New York,
New York,
New York,

EmnZ

William L. Lutz
Frederick J. Scullin, Jr.
Rudolph W. Giuliani
Raymond J. Dearie
Salvatore R. Martoche

North Carolina, E
North Carolina, M
North Carolina, W
North Dakota
Ohio, N

Samuel T. Currin
Kenneth W. McAllister
Charles R. Brewer
Rodney S. Webb

J. William Petro

Ohio, S
Oklahoma, N
Oklahoma, E
Oklahoma, W
Oregon

Christopher K. Barnes

Layn R. Phillips ;fv,

Gary L. Richardson
William S. Price

"Charles H. Turner

Pennsylvania, E
Pennsylvania, M
Pennsylvania, W
Puerto Rico
Rhode Island

Edward S. G. Dennis, Jr.
David D. Queen

J. Alan Johnson

Daniel F. Lopez-Romo
Lincoln C. Almond

South Carolina
South Dakota
Tennessee, E
Tennessee, M
Tennessee, W

Henry Dargan McMaster
Philip N. Hogen

John W. Gill, Jr.

Joe B. Brown

W. Hickman Ewing, Jr.

Texas, N James A. Rolfe
Texas, S Daniel K. Hedges
Texas, E Robert J. Wortham
Texas, W Helen M. Eversberg
Utah Brent D. Ward
Vermont George W. F. Cook

Virgin Islands
Virginia, E
Virginia, W
Washington, E

James W. Diehm
Elsie L. Munsell
John P. Alderman
John E. Lamp

Washington, W
West Virginia, N
West Virginia, S
Wisconsin. E
Wisconsin, W

Gene S. Anderson
William A. Kolibash
David A. Faber

Joseph P. Stadtmueller
John R. Byrnes

Wyoming
North Mariana Islands
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Richard A. Stacy
David T. Wood



