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COMMENDATIONS

Assistant United States Attorney SUSAN B. BEVILL, Middle District
of Alabama, was commended by Mr. Robert M. Creswell, Resource
Manager, Department of the Army, Mobile District, Corps of
Engineers, for her dedication and careful preparation in the trial
of Moncrief v. United States, a suit involving a drowning at a
federal recreational park. An adverse judgment in this case could
have established a precedent which could necessitate the closing
of all swimming beaches operated by the Corps of Engineers.

Assistant United States Attorney ELLIOT RAY ENOKI, District of
Hawaii, was commended by Mr. John A. Mintz, Assistant Director,
Legal Counsel Division, Federal Bureau of Investigation, for his
significant contributions to the successful resolution of Wayne
Johnston v. SA John William Pape, a civil matter.

Assistant United States Attorney THOMAS E. FLYNN, Eastern District
of California, was commended by Mr. Steven V. Giorgi, Chief,
Criminal Investigation Division, Internal Revenue Service, for his
successful prosecution in United States v. Ruth Studley.

Assistant United States Attorney FRED K. MORRISON, Eastern
District of California, was commended by Colonel John R. Briscoe,
Commander, Air Force Office of Special Investigation District 19
(AFOSI), United States Air Force, for his splendid presentation
made during the AFOSI District 19's Fraud Seminar, September
12-14, 1984. Assistant United States Attorney MORRISON'S
presentation improved the understanding of the agents on
presenting cases to the United States Attorney, and will have a
. lasting effect on the cooperation and communication between AFOSI
and the United States Attorney's office.

Assistant United States Attorney JOSEPH D. NEWMAN, Southern
District of Georgia, was commended by Mr. Tully Miller, Acting
District Director, Internal Revenue Service, for his exemplary
efforts in a successful prosecution of a major narcotics
trafficker.

Assistant United States Attorneys ALAN J. ROSS and EMILY M.
SWEENEY, Northern District of Ohio, were commended by
Mr. Robert E. Coy, Deputy General Counsel, Veterans Administration
(VA), for their representation of the VA in Sims v. Cleland.

Assistant United States Attorney L. LEE SMITH, Central District of
Illinois, was commended by Mr. James D. Meyers, Chief, Criminal
Investigation Division, Internal Revenue Service, for his
presentation at an Internal Revenue Service Seminar on
September 18, 1984.
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Assistant United States Attorney KENNETH W. SUKHIA, Northern
District of Florida, was commended by Mr. J.B. Bogan, Warden,
Federal Correctional 1Institution (FCI), Tallahassee, Federal
Bureau of Prisons, for his excellent work in representing FCI
Tallahassee in a John Lewis age discrimination suit.

Assistant United States Attorneys JAMES TUCKER and HENRY T.
WINGATE, Southern District of Mississippi, were commended by
Dr. Frank J. Morgan, Jr., Executive Officer, State Board of
Medical Licensure, for their superb handling of the case involving
Dr. Richard E. Schuster.
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William P. Tyson, Director

POINTS TO REMEMBER

Attorney-Vacancies, Tax Division

The Tax Division of the Department of Justice in Washington,
D.C., has openings for well-qualified, industrious attorneys who
want to litigate civil or criminal tax and related cases.
Outstanding academic credentials are absolutely essential. A tax
or business background is helpful, since 1litigation involves
substantive tax problems, creditors' rights, bankruptcy,
injunction suits and general commercial 1litigation. Some
positions involve litigation under the Freedom of Information and
Privacy Acts and issues involving state and local taxation of
government agencies/contractors.

The ideal candidate is one to. three years out of law school
and seeks a practice that offers more challenge, responsibility
and professional growth. If you want the opportunity to prepare
and litigate your own docket of cases, and meet the above
criteria, send your resume and law school transcript to: Depart-
ment of Justice, Office of Attorney Personnel Management, Room
4311, washington, D.C. 20530, ATTN: Tax Division.

(Tax Division)

Ethical Question--Propriety of Accepting a "Gift" of Free Lodging
While on Personal Travel

Recently,. a member of a United States Attorney's office,
while on personal travel to another district, was not charged for.
his hotel accommodations. A representative of the hotel had
instructed his staff not to charge the employee because the
representative was a friend of the United States Attorney for the
district in which the hotel was located. Neither the hotel nor
the hotel's representative were being investigated or prosecuted
by the United States. The employee inquired as to the propriety
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of accepting this "gift" of free accommodations at the hotel. The
employee was advised by the Executive Office for United States
Attorneys that the acceptance of this gift was not a violation of
Department policy or regulations. "Set forth .below for your
guidance are the relevant Department regulations and the policy
of the Executive Office for United States Attorneys relating to
the acceptance by Department employees of gifts.

Section 45.735-14 of Title 28 of the Code of Federal
Regulations addresses the propriety of the acceptance of gifts,
entertainment, and favors by Department employees. Generally,
such an employee may not solicit or accept for himself or another
person, directly or indirectly, any gift, gratuity, favor,
entertainment, loan or any other thing of monetary value from a
person who: ’

1. Has, or 1is seeking to obtain, contractual or other
business or financial relations with the Department;

2. Conducts operations or activities that are regulated by
the Department;

3. Is engaged, either as principal or attorney, in proceed-
ings before the Department or in court proceedings in
which the United States is an adverse party; or

4. Has interests that may be substantially affected by the
performance or nonperformance of the employee's official
duty. '

As the above-described circumstance does not fit within the
prohibitions outlined in 28 C.F.R. §45.735-14(a) and there are no
Department policy statements which would otherwise preclude
acceptance of this type of gift, no violation of Department
reqgulations or policies occurred. However, due to the public
perception of the acceptance of gifts by public officials, it is
recommended that United States Attorneys and Assistant United
States Attorneys avoid the occurrence of similar situations. 1In
the past, high-ranking Department officials have received gifts
which unbeknownst to them originated from unscrupulous benefactors
who then used the fact of acceptance of the gift to embarrass
both the individual and the Department of Justice. Therefore, to
avoid potential embarrassment both to the individual and to the
Department, the Executive Office for United States Attorneys
strongly urges each member of the United States Attorneys' offices
to adopt a personal policy to not accept gifts without first
receiving the approval of this office.
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Should you have any questions regarding the above, or wish
further information, please contact Ms. Susan A. Nellor, Director,
Office of Legal Services, at FTS 633-4024. ‘

(Executive Office)

Teletypes To All United States Attorneys

A listing of the teletypes sent by the Executive Office
during the period from October 29, 1984, through November 16,
1984, is attached as an appendix to this issue of the Bulletin.
If a United States Attorney's office has not received one or more
of these teletypes, copies may be obtained by contacting Ms.
Theresa Bertucci, Chief of the Communications Center, Executive
Office for United States Attorneys, at FTS 633-1020.

(Executive Office)
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CIVIL DIVISION
Acting Assistant Attorney General Richard K. Willard

International Union, U.A.W. v. Donovan, F.2d , No. 83-1918
(D.C. Cirx. Oct. 22, 1984). D.J. # 145-10-2201.

D.C. CIRCUIT HOLDS UNREVIEWABLE SECRETARY OF
LABOR'S DECISION AS TO ALLOCATION OF LUMP SUM
APPROPRIATION TO TRADE ACT TRAINING.

This action by a labor union and several of its members
challenged the Secretary of Labor's FY 1982 discretionary budget
allocation of $25 million for the Trade Act training program for
foreign trade impacted workers (19 U.S.C. §2996). Plaintiffs
asserted that the Secretary abused his discretion by not making a
substantially larger funding allocation to the program. The
district court held that the Secretary's budgetary actions could
be reviewed to determine whether his exercise of discretion had
been reasonable. The court concluded that $25 million was so
limited an allocation as to be an abuse of discretion in light of
the terms and history of the Trade Act amendments and the FY 1982
continuing resolutions. The court ordered the Secretary to
reimburse thousands of workers for FY 1982 training costs and lost
benefits, up to some $124 million in Department of Labor FY 1982
appropriations that had lapsed to the Treasury. A compliance
deadline of September 29, 1983, was set by the court, which denied
our request for a stay.

We obtained an emergency stay pending appeal in the D.C.
Circuit on September 23, 1983. Plaintiffs immediately filed a
cross-appeal, in which they argued that the district court
improperly excluded "tens of thousands of workers" from the relief
provided in the injunction.

In a comprehensive opinion by Judge Scalia, the D.C. Circuit
has ruled for the government. The court held that a lump sum
appropriation "leaves it to the recipient agency . . . to distri-
bute the funds among some or all of the permissible objects as it
sees fit . . . ." Thus, while political considerations may
restrict the Secretary's allocation decision, the APA's exception
for "action . . . committed to agency discretion by law" rendered
the decision beyond the purview of the courts. (The court also
found no merit in plaintiffs' cross-appeal.)
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CIVIL DIVISION DIVISION
Acting Assistant Attorney General Richard K. Willard

This is a major victory for the government which should
shield from review many allocation decisions made under a lump sum
appropriation.

Attorneys: William Kanter
FTS 633-1597

Jan Pack
(formerly of the Appellate
Staff)
In re Jordan, F.2d4 , No. 79-7 (D.C. Cir., Independent

Counsel Div., Oct. 16, 1984). C.D. - NEW.

SPECIAL DIVISION OF D.C. CIRCUIT REJECTS
HAMILTON JORDAN'S CLAIM FOR RETROACTIVE
ATTORNEY'S FEES UNDER THE ETHICS IN GOVERN-
MENT ACT.

In 1979, then-White House official Hamilton Jordan was
accused of illegally possessing the drug cocaine. Pursuant to the
Ethics in Government Act, the Attorney General asked the special
prosecutor division of the D.C. Circuit to appoint a special
prosecutor to investigate the allegations against Mr. Jordan. The
special prosecutor in 1980 decided against prosecuting Mr. Jordan,
and issued a detailed report explaining his decision. In 1983,
partially in response to Mr. Jordan's costly legal expenses,
Congress amended the Ethics Act to allow officials who are
investigated by special prosecutors (now independent counsel), but
who are not indicted, to seek reimbursement of their attorneys'
fees from the special court. Mr. Jordan filed an application for
fees with the special court, which immediately requested the
Attorney General's views on the merit of the application. We
filed a memorandum arguing that the Ethics Act's 1983 attorney's
fee provision cannot be applied retroactively to cover
investigations, such as Mr. Jordan's, that had concluded years
previously. The special division has just issued an opinion
denying Mr. Jordan's fee claim. The court essentially adopted our
arguments that Congress did not intend retroactive fee awards, and
that absent such an intent, the sovereign immunity doctrine barred
Mr. Jordan's fee claim.

Attorney: John F. Cordes
FTS 633-3380
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CRIMINAL DIVISION
Assistant Attorney General Stephen S. Trott

United States v. Leslie Klein, F. Supp. , Crim. No.
84-70-MA-05 (D. Mass. Aug. 16, 1984).

EXTRATERRITORIAL APPLICATION OF THE EXPORT
ADMINISTRATION ACT (EAA).

Defendant Klein moved for the dismissal of the indictment in
the above referenced case contending: (1) that his activities 1in
connection with charges alleging violations of the Export
Administration Act (EAA), 50 U.S.C. App. §§ 2401 et seqg., occurred
outside the boundaries of the United States, and the EAA was not
intended to have extraterritorial reach; (2) that even if the EAA
could be interpreted as having extraterritorial effect, the
statute violates settled principles of international law and
cannot be enforced against him; and (3) that the due process
clause forbids his conviction under the conspiracy or complicity
statutes on charges that arise out of others' violation of the EAA
when the EAA does not directly proscribe his conduct.

The district court denied defendant's motion to dismiss,
holding that Congress intended that the EAA have extraterritorial
application. The court did not decide whether application of the
EAA to proscribe this defendant's actions would violate interna-
tional law. The court found that Congress unambiguously demon-
strated an intent that United States law reach outside this
Country's borders and found its duty was to enforce those laws
regardless of their status under international law. Finally,
having concluded that Congress intended the EAA to have extra-
territorial effect, the court found no need to consider whether
defendant's due process rights would be violated had Congress not
so intended.

Attorneys: Dennis J. Kelly
Assistant United
States Attorney
District of Massachusetts
FTS 223-2864

Patrick J. Coughlin
FTS 724-7105
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

Truckee-Carson Water Conservancy District v. Secretary of the
Interior, F.2d . No. 83-1549 (9th Cir. Aug. 22, 1984). D.J.
¥ 90-1-2-1067.

SECRETARY OF THE INTERIOR'S REGULATIONS OVER
OPERATION OF NEWLANDS RECLAMATION PROJECT
SUSTAINED.

This case involves a challenge by Truckee-Carson Irrigation
District (TCID) to the Secretary's authority to regulate the
operation of the Newlands Reclamation Project located in Nevada.
In 1973, as the result of a lawsuit filed by the Pyramid Lake
Paiute Tribe, the Secretary issued regulations limiting diversion
of Truckee River water for the Newlands Project. TCID, operating
the project under a contract with the Secretary, adamantly refused
to limit water diversions according to the 1limits set in the
regulations. After TCID had twice exceeded the diversion limits
set out in the 1973 regulations, the Secretary gave notice of his
intention to terminate the contract in one year. Prior to final
termination, TCID filed this 1lawsuit. TCID claimed that the
regulations imposed as a result of the Tribe's 1lawsuit (see
Pyramid Lake Tribe v. Morton, 354 F. Supp. 252 (D.D.C. 1973))
deprived 1t of 1ts water without due process. TCID also claimed
that the regulations were void since they were imposed upon the
Secretary by the district court in Tribe wv. Morton, supra.
Finally, TCID claimed that the Secretary had no authority to
terminate the contract.

The district court rejected each of TCID's claims. TCID
appealed and the Ninth Circuit affirmed. The Ninth Circuit
held that the regulations did not deprive TCID of any property
right since TCID did not own water rights of 1its own. The
court then held that the Secretary did not exceed his authority
in adopting the regulations and that the regulations as adopted
were valid. The court also found that TCID could not now
collaterally attack the method by which the regulations were
adopted. Finally, the court found that the operating contract
between the Secretary and TCID gave ample authority to the
Secretary to terminate the contract upon violation of the
regulations.

Attorneys: Albert M. Ferlo, Jr.
FTS 633-2774

Dirk D. Snel
FTS 633-4400
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

Leo Williams v. Clark, F.2d r No. 83-4229 (9th Cir.
Sept. 11, 1984). D.J. # 90-2-4-744.

INDIAN REORGANIZATION ACT DOES NOT BAR
QUILEUTE INDIAN FROM INHERITING AN ALLOTMENT
ON THE QUINAULT RESERVATION.

The Ninth Circuit held that Section 4 of the pre-1980 version
of the Indian Reorganization Act did not bar a Quileute Indian
from inheriting an allotment on the Quinault reservation. Although
the result in this case is narrow, and indeed obsolete under the
1980 Amendments to IRA Section 4, the court's reasoning may
portend administrative confusion on the Quinault reservation. The
court reached its result by finding the Quileute Tribe (and
possibly other Washington "fish-eating" tribes) to have undefined,
but definite, property and jurisdictional rights on the Quinault
reservation. An extension of time has been sought to allow
Interior to decide whether to seek a petition for rehearing.

Attorneys: Donald T. Hornstein
FTS 633-2813

Anne S. Almy
FTS 633-4427

United States v. Johnson, F.24 , No. 83-5745 (34 Cir.
Aug. 15, 1984). D.J. # 90-7-1-200.

HAZARDOUS WASTE DISPOSAL: THIRD CIRCUIT
DECIDES THAT PROSECUTION IS NOT LIMITED TO
THOSE IN POSITION TO SECURE PERMIT.

The district court in New Jersey dismissed hazardous waste
disposal counts under the Resource Conservation and Recovery Act
against two persons, alleged by the United States to be
supervisory personnel, reasoning that the sanctions of 42 U.S.C.
§6928(d)(2)(A) could be applied only to persons in a position to
secure disposal permits, but who failed to do so (i.e., responsi-
ble corporate officers and the 1like). On appeal, the Third
Circuit reversed, concluding that the reference in 42 U.S.C.
§6928(d)(2)(A) to the Act's permit provisions simply exempts from
prosecution those acting under a permit; it does not 1limit the
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

class of persons who may be prosecuted. Thus, supervisors, other
employees, and those not associated with any legitimate business
enterprises all are potential prosecution targets.

The court went on to address the government's burden of proof
under 42 U.S.C. §6928(d)(2), although that issue was not raised by
the parties on appeal. According to the opinion, the United
States must prove knowingness with regard to every element of the
offense, including knowledge of the permit requirement and
knowledge of the lack of a permit. On first impression, this
seems a heavy burden. However, the Third Circuit may have
lightened it somewhat by pointing out that knowledge could be
inferred from the facts of the case, including the position of a
person within a corporation. According to the case law cited in
the opinion, an inference of knowledge also can be drawn from the
nature of hazardous waste and the high probability that the
handling of such material would be subject to regulation.

Attorneys: Raymond W. Mushal
FTS 633-2493

Michael Gilberti

Assistant United States
Attorney

Newark, New Jersey

FTS 341-2155

Scott v. City of Hammond, F. 2d , No. 81-2884 (7th Cir.
Aug. 16, 1984). D.J. # 90-5-1-6-250.

CLEAN WATER ACT; REMAND ORDERED TO SEE IF
STATES HAD DECIDED TO PRESCRIBE A TOTAL
MAXIMUM DAILY LOAD.

The plaintiff appealed from a dismissal of two claims against
the EPA under the citizens suit provisions of the Clean Water Act.
In the first claim, the plaintiff challenged EPA's failure to
prescribe a Total Maximum Daily Load (TMDL) establishing the
maximum amount of a specific pollutant (namely hazardous viruses)
dischargeable into Lake Michigan in any 24-hour period. The Clean
Water Act requires the states to propose TMDLs in certain
circumstances and EPA must review the proposals to determine
whether they adequately protect public health. If they do not,
EPA must set its own TMDL. Reversing the district court, the
Seventh Circuit held that a state's prolonged failure to set TMDLS
may result in a "constructive submission" of no TMDLs and that EPA
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

has a nondiscretionary duty to review. The court rejected EPA's
argument that the statute's failure to explicitly require that EPA
proceed in the absence of state action indicates that Congress did
not intend EPA to establish TMDLs if the states chose not to act.
The court remanded to allow the district court to determine
whether the states involved had in fact decided not to submit TMDL
proposals or whether other factors explained their inaction.

In the second claim, plaintiff alleged that the water quality
standard for pathogenic bacteria adopted by Indiana and Illinois
and approved by EPA fails to protect human health. The Seventh
Circuit held that such standards are reviewable only under the
"arbitrary and capricious™ test of the APA. The Circuit therefore
affirmed the district court's dismissal of the second claim, which
had rested solely on the Clean Water Act and had not invoked the
APA.

Attorneys: Jeffrey Minear
FTS 633-1442

Martin W. Matzen
FTS 633-4426)

Forelaws on Board v. Peter Johnson, F.2d , No. 82-7319 (9th
Cir. Sept. 25, 1984). D.J. # 90-1-4-2469.

BONNEVILLE POWER AUTHORITY ORDERED TO PREPARE
ENVIRONMENTAL IMPACT STUDY (EIS) ON ITS
CONTRACT PROPOSALS.

Section 5(g)(1) of the Pacific Northwest Electric Power
Planning and Conservation Act of 1980 ("Regional Act"), 16 U.S.C.
§839c(g)(1), provides that "[a]ls soon as practicable within nine
months after the effective date of this Act [December 5, 1980],
the Administrator [of the Bonneville Power Authority ("BPA")]
shall commence necessary negotiations for, and offer, initial
long-term contracts" for the sale of BPA power to BPA's pre-1980
customers. After six months of negotiations, BPA offered
contracts to 140 of its customers within the time limit prescribed
by the Regional Act. BPA, however, did not prepare any EIS
concerning the contracts, as it viewed the 3-month period
following the conclusion of negotiations as too brief to permit
preparation of an EIS. Virtually all of the contract offers were
accepted by the customers.
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

Forelaws sued, claiming that BPA was required by NEPA to
prepare an EIS concerning its contract offers. In response, BPA,
relying on Flint Ridge Development Co. v. Scenic Rivers
Association of Oklahoma 426 U.S. 776 (1976), argued that the
congressional mandate in Section 5(g)(1), with its 9-month
deadline for negotiating and making the contract offers, allowed
no time for the preparation of an EIS. Hence, BPA contended,
under Flint Ridge, the time limit imposed by the Regional Act must
control over NEPA.

The court of appeals ruled that Section 5(g)(1) of the
Regional Act did not release BPA from the duty of preparing an EIS
concerning 1its contract proposals. The court agreed that NEPA
compliance would have been impossible if Section 5(g)(1) had
required BPA to negotiate with its customers prior to making the
initial contract offers. The court, however, interpreted Section
5(g)(1) as permitting BPA to first make the offers within a period
just under 9 months and then begin negotiations within the 9-month
period. Under this interpretation of Section 5(g)(1), the court
found, BPA could have prepared an EIS to accompany its contract
offers. Accordingly, the court found that BPA had violated NEPA
and directed the administrator to prepare an EIS. The court did
not, however, set aside the power contracts pending preparation of
the EIS.

Attorneys: Thomas C. Lee
Assistant United States
Attorney
District ‘of Oregon
FTS 423-2153

Robert L. Klarquist
FTS 633-2731

Foster v. United States, F.2d » No. 84-724 (Fed. Cir.
Sept. 28, 1984). D.J. # 90-1-23-1993.

ATTORNEYS' FEES NOT AWARDED WHERE EXPENDED
FOR OUTRAGEOUS VALUATION.

This decision has two parts. In the first, the Federal
Circuit affirmed a very fact-bound condemnation award that is of
little stare decisis significance but which ends nine years of
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

litigation and the government's potential exposure to a $5 million
inverse condemnation claim. In the second part, the appeals court
upheld the refusal of the trial judge to award all litigation
expenses under the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, 42 U.S.C. §4654(c), to a
claimant who technically succeeded on an inverse condemnation
claim. Although the Act appears to award "all" litigation
expenses incurred in pursuing a successful inverse condemnation
claim, the Federal Circuit has now affirmed a lower court's
decision not to award fees that were clearly expended in the
pursuit of outrageous valuations.

Attorneys: Donald T. Hornstein
FTS 633-2813

Dirk D. Snel
FTS 633-4400

CED's, 1Inc. v. United States Environmental Protection Agency,
F.2d , No. 83-2608 (/th Cir. Sept. 28, 1984). D.J. # 90-5-
2-1-526.

CLEAN AIR ACT AUTHORIZES EPA TO OBTAIN
BUSINESS RECORDS OF CORPORATION.

This case involves an appeal by EPA from a district court
order enjoining the agency from making use of copies of business
records it had obtained from CED's, Inc., under an administrative
warrant and ordering it to return the copies to the company. The
principal issue on appeal was the scope of the EPA's authority to
copy records of companies under Section 114(a) of the Clean Air
Act, 42 U.S.C. §7414(a). The Seventh Circuit reversed the order
of the district court granting an injunction against the EPA and
remanded the case to the district court with instructions to
dissolve the injunction and dismiss CED's complaint.

The Seventh Circuit ruled that CED's, Inc. is a "person . . .
subject to any requirement of the Act," within the meaning of
Section 114(a)(1), 42 U.S.C. §7414(a)(1). The court also found
that CED's is subject to Section 203(a)(3)(B), 42 U.S.C. §7522(a)
(3)(B), prohibiting it from causing any act which results in the
removal, or the rendering inoperative, of any device or element of
design installed on or in a motor vehicle or motor vehicle engine
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General F. Henry Habicht, II

in compliance with certain requlations following its sale and
delivery to the ultimate purchaser. The court flatly rejected the
company's argument that the prohibition against causing an act
prohibited in Section 203(a)(3)(B) applies only to the persons
identified in that section: any person engaged in the business of
repairing, servicing, selling, leasing, or trading motor vehicles
or motor vehicle engines, or who operates a fleet of motor
vehicles. :

The court of appeals determined that the district court
erred in finding that the EPA had no statutory authority under
Section 114(a) of the Clean Air Act to inspect and copy CED's
business records because it had never required the company to keep
any business records. Because this question could not be resolved
by any useful 1legislative history or any precedent, the court:
analyzed dgrammatically the language of Section 114(a) and
concluded that the EPA's interpretation is correct. The court
stated unequivocally that the plain language of the Act authorizes
the EPA to copy any records of any person subject to any
requirement of the Act, whether or not it has previously required
the person to maintain records under the authority granted in
Section 114(a)(1) of the Clean Air Act. Finally, the court
declined to reach the issue of irreparable harm; the district
court, in support of its grant of an injunction against the EPA,
found that CED's would suffer irreparable harm if the EPA carried
out its announced intention of contacting CED's customers. The
court so declined to consider irreparable harm because CED's
failed to succeed on the merits of its claim.

Attorneys: Arthur E. Gowran
FTS 633-2754

Robert L. Xlarquist
FTS 633-2731

Orleans Audubon Society, v. Colonel Robert C. Lee, F.2d '
No. 83-3389 (5th Cir. Oct. 1, 1984). D.J. # 90-5-1-1-167.

CORPS OF ENGINEERS DETERMINATION THAT
INDIVIDUAL PERMITS UNDER THE CLEAN WATER ACT
AND THE RIVERS AND HARBORS ACT FOR THE CLOSURE
ACROSS DRILL HOLE CANAL NOT REQUIRED.

This environmental suit involves a challenge to the Army
Corps of Engineers' determination that individual permits, under
Section 404 of the Clean Water Act, 33 U.S.C. §1344, and Section
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10 of the Rivers and Harbors Act, 33 U.S.C. §403, were not
required for a 1972-1973 closure across a Drill Hole Canal, repair
of levees, and the installation of culverts on the canal. This
appeal also involves the issue of whether the court of appeals
should apply a stricter standard of review than the arbitrary and
capricious standard to the closure of the canal since a successor
agency head, allegedly without any apparent valid reason, altered
a previous valid exercise of authority by his predecessor. The
predecessor had decided that an after-the-fact permit proceeding
was required, and his successor decided to abandon such a
proceeding in 1light of the applicability of nationwide permits
exempting the work on the canal from the need for permits.

With regard to the standard of review question, the court of
appeals ruled that an agency must be permitted the flexibility to
adjust its decisions, rules, and policies in 1light of its"
experience and changing circumstances. Agency decisions are
accorded a presumption of regqularity, and, the court found,
plaintiffs advanced no valid reasons for abandoning that
presumption. The court ruled that to substitute a stricter rule
of judicial review for changes of agency rules made by succeeding
administrations would unnecessarily and inappropriately restrict
the agency's discretion.

The court held that the Corps' decision that the closure of
the Drill Hole Canal was covered by nationwide permits established
in 1977 under the Clean Water Act was correct. It further held
that the Corps reasonably interpreted the nationwide permit
regulation. The Corps' decision, the court found, was not
arbitrary and capricious and, therefore, not reversible.

With regard to the levee repairs, the court determined that
plaintiffs had failed to present any evidence or legal argument
that they were not authorized under the nationwide permit under
Section 404(f) of the Clean Water Act and its implementing
regulations. Accordingly, the court held that the Corps had not
acted arbitrarily and capriciously in failing to require a permit
before the repairs were made in the levee.

Regarding the installation of culverts, the court found
that the Corps correctly found that no prior permits were required
since there was no evidence of attendant depositing of dredged or
fill material into either the subject tract or the canal. A Corps
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investigator had found, the court observed, no evidence of any
discharges regulated under the Clean Water Act. Only clear water
flowed through the culverts, and clear water, stated the court, is
not a pollutant under the statute.

Plaintiffs' claim that the closure of the canal and the
repair of the levee violated Section 10 of the Rivers and Harbors
Act was rejected by the court of appeals. Finally, the court
likewise rejected plaintiffs' contention that the Corps acted in
bad faith in handling the case from its inception.

Attorneys: Arthur E. Gowran
FTS 633-2754

Dirk D. Snel
FTS 633-4400
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 6(e)(3)(C)(i). The Grand Jury;
Recordings and Disclosure of Pro-
ceedings; Exceptions

During a grand jury investigation of a bank and trust
company's investment activities, documents, records, and financial
materials were subpoenaed from the attorney and law firm repre-
senting the bank in certain loan transactions. The attorney is
now appealing from an order of the district court granting the
Oregon State Bar Association access to specified grand jury
materials under Rule 6(e)(3)(C)(i) for the purpose of allowing the
Professional Responsibility Committee to prepare disciplinary
proceedings before the state supreme court.

In determining whether to permit disclosure, the court of
appeals stated that "the party seeking access must make a strong
showing that: (1) disclosure is sought 'preliminary to or in
connection with a judicial proceeding,' and (2) there is a
particularized need for the materials." As to (1) the proper
inquiry is whether the primary purpose of disclosure is to assist
in the preparation or conduct of judicial proceedings. To
demonstrate the particularized need, the party seeking disclosure
must show that, absent disclosure, injustice will occur, the need
for disclosure is greater than the need for continued secrecy, and
the request is structured so as to cover only necessary materials.
The court of appeals, having found that the Bar made the necessary
showing, "ordered disclosure to allow the professional
responsibility committee to conduct an investigation into the
activities of several bar members.

(Affirmed).

Thomas E. Wolf v. Oregon State Bar, (In Re Susan Barker), 741
F.2d 250 (9th Cir. Aug. 21, 1984).
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
William P. Tyson, Director

Teletypes. To All United States Attorneys

10/29/84--From William P, Tyson; Director, Executive Office for
United States Attorneys, re: "Conviction of Major Drug
Trafficker."

10/29/84--From William P. Tyson, Director, Executive Office for
' United States Attorneys, re: "Voter Fraud."
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