U.S. Department of Justice
Executive Office for United States Attorneys

United States
Attorneys’ Bulletin

Published by:

Executive Office for United States Attorneys, Washington, D.C.
For the use of all U.S. Department of Justice Attorneys

William P. Tyson, Director

EXECUTIVE Editor-in-Chief: Susan A. Nellor FTS 633-4024
OFFICE FOR Editor: JUditk’l C. Campbelll' FTS 673-6348
UNITED
STATES ‘
ATTORNEYS TABLE OF CONTENTS

Page

CoMMENDATIONS--o....o...olo.....o.O0.0..000.0...0...-..00.0.. 47
' CLEARINGHOUSE...o‘ooo.oooo.o--o-oooo.oo-oo.o.o.ono.oc.o.onoo.o 48
POINTS To REMEHBERO.......l'...........Q.........;.O.......OO 50

CASENOTES |
OFFICE OF THE SOLICITOR GENEML'.-..................'.'..... 55

CIVIL DIVISION
D.C. Circuit Affirms Order Quashlng Non-Party Discovery... 56

Social Security Administration is Protected From Suit By
"Contractor®™ Exception Of FTCA...ccceeccecccccccccncassece 57

LAND AND NATURAL RESOURCES DIVISION
Civil Procedure; Intervention Denied to Citizens Group.... 57

Standing Denied for Failure to Meet Zone-Of-Interest Test. 59

United States Cannot Be Divested Of Title Acquired By
Declaration of Taking....................l..‘....'.’..... 59

APPENDIX.'...O..‘....................’.'...............".....l 61

"‘OL. 33, NO. 2 ° THIRTY-SECOND YEAR FEBRUARY 1, 19835

Please send change of address to Editor, United States Attorneys'
Bulletin, Room 1629, Main Justice Building, TOth & Pensylvania Avenue,
N.W., Washington, D.C. 20530.



VOL. 33, NO. 2 FEBRUARY 1, 1985 PAGE 47

COMMENDATIONS

Assistant United States Attorney RICHARD S. ALLEMANN,
District of Arizona, was commended by Mr. Edward M., Hallenbeck,
Project Manager, Bureau of Reclamation, Department of the
Interior, for his work in a condemnation case.

Assistant United States Attorney LESLIE K. BAKER, District of
Oregon, was commended by Mr. Ted Gardner, Special Agent in Charge,
Portland, Oregon, ‘Federal Bureau of Investigation, for her
outstanding performance 1in the prosecution of the arson case
involving Casey John Beechinor.

Assistant United States Attorney THOMAS M. COFFIN, District
of Oregon, was commended by Mr. Phillip C. McGuire, Associate
Director of Law Enforcement, Bureau of Alcohol, Tobacco and
Firearms, Department of the Treasury, for his assistance in the
preparation of search and arrest warrants.

Assistant United States Attorney PAUL R. CORRADINI, District
of Arizona, was commended by Ms. Virginia L. Fritz, Clerk, U.S.
Bankruptcy Court, for his excellent legal representation provided
for her defense in a civil case.

Assistant United States Attorneys HENRY I. FROHSIN and
HERBERT J. LEWIS, 1III, Northern District of Alabama, were
commended by Colonel R.E. Abbott, Corps of Engineers, Huntsville,
Alabama, for their successful representation of the Department of
the Army in the case of Tally v. Marsh.

Assistant United States Attorney BARBARA SUE JONES, Southern
District of New York, was commended by Mr. William H. Webster,
Director, Federal Bureau of Investigation, for her consultation
and advice in the prosecution of law enforcement officers charged
with federal bribery violations.

Assistant United States Attorney JAMES T. LACEY, District of
Arizona, was commended by Mr. William H. Webster, Director,
Federal Bureau of Investigation, for his work in coordinating the
prosecution of the Alvarez case.

Assistant United States Attorney ARTHUR W. LEACH, Southern
District of Georgia, was commended by Major General T.D. Rodgers,
Department of the Army, Fort Gordon, for his support in the prose-
cution of defendants accused of rape on the property of Fort
Gordon.

. Assistant United States Attorney BRIAN C. LEIGHTON, Eastern
District of California, was commended by Mr. Orve M. Hendrix,
Resident Agent in Charge, Fresno Resident Office, Drug Enforcement
Administration, for his assistance in the prosecution of narcotics
traffickers.
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Assistant United States Attorney RAYMOND A. LEVITES, Southern
District of New York, was commended by Mr. Phillip T. White,
Director, Office of International Affairs, Criminal Division, for
his effective assistance provided to Swiss authorities in the
prosecution of a corporate fraud case.

Assistant United States Attorneys JAMES A. LEWIS and
CHARLENE A. QUIGLEY, Central District of Illinois, were commended
by Mr. Robert E. Coy, Acting General Counsel, Veterans Administra-
tion, for their effective representation in the defense of
Veterans Administration officials.

Assistant United States Attorney WALTER S. MACK, JR.,
Southern District of New York, was commended by Mr. William H.
Webster, Director, Federal Bureau of Investigation, for his legal
guidance in the prosecution of law enforcement officers charged
with federal bribery violations.

United States Attorney SALVATORE R. MARTOCHE, Western
District of New York, was honored by Mr. Howard R. Relin, Monroe
County District Attorney, as a "Distinguished Citizen of 1984."

Assistant United States Attorney JOHN W. VAUDREUIL, District
of Wisconsin, was commended by Mr. Norman A. Carlson, Director,
Bureau of Prisons, for his prosecution of inmates involved in the
murder of a correctional officer.

First Assistant United States Attorney ANDREW A. VOGT,
District of Colorado, was commended by Ms. Kayleen Drissell,
Regional Inspector General for 1Investigations, Denver Field
Office, Department of Health and Human Services, for his
successful prosecution of anesthesiologists accused of defrauding
the federal Medicare and Medicaid programs.

Assistant United States Attorney ROBERT C. WEAVER JR.,
District of Oregon, was commended by Mr. Peter J. Rumore,
Assistant Regional Commissioner, Western Region, Internal Revenue
Service, Department of the Treasury, for his successful
prosecution of the Charles I. Black case.

CLEARINGHOUSE

Comprehensive Crime Control Act

The Comprehensive Crime Control Act of 1984, Pub. L. No. 98-
473, related cases and the "Handbook on the Comprehensive Crime
Control Act of 1984 and other Criminal Statutes Enacted by the
98th Congress" (dated December, 1984), are now available for
searching on JURIS in the Statlaw File Group.
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To ensure that litigation efforts involving the Comprehensive
Crime Control Act of 1984 remain current in terms of substantive
and procedural law, as well as defense strategies and tactics, the
Office of Enforcement Operations of the Criminal Division Iis
presently preparing and will distribute a newsletter entitled the
Crime Control Act Bulletin. The purpose of this publication,
which will also be available on JURIS, is to update changes,
cases, etc. regarding the Act. The newsletter, besides providing
information on pre-trial detention statistics, will comment on
policy matters, litigation problems, and reports of circuit and
sentencing decisions.

It is anticipated that the newsletter, which will be printed
once a month under orange cover for approximately eight (8)
months, will then merge into the United States Attorneys'
Bulletin. In order to reflect developing law, Assistant United
States Attorneys are asked to advise the senior Departmental
attorney contact named in the Handbook as being responsible for
particular provisions of the Act, of cases, decisions, anecdotes,
etc. which may have a potential impact upon the Act, for possible
inclusion in the Criminal Division's newsletter.

The Criminal Division anticipates that the first newsletter
will be printed and distributed to United States Attorneys'
offices in mid-February. When received, please distribute copies
to all Assistant United States Attorneys, Drug Enforcement Task
Force Attorneys, Special Assistant United States Attorneys and
Paralegals.

Victim and Witness Protection Act--Tenth Circuit Opinioh Available
in United States v. Watchman, No. 83-2256 (10th Cir. Dec. 7, 1985

The United States Court of Appeals for the Tenth Circuit
upheld the constitutionality of the restitution provisions of the
Victim and Witness Protection Act of 1982 in United States v.
Watchman (see Clearinghouse, USAB, Vol. 32, No. 14, July 27,
1984). '

Watchman had pleaded gquilty to assault with intent to murder,
in violation of 18 U.S.C. §§1153 and 113(a). He was sentenced to
seven years imprisonment and ordered to make restitution in the
amount of $15,376.63, of which $13,556.88 represented the amount
of the doctor's bills incurred by the victim as a result of
defendant's actions. The determination of the amount of medical
expenses formed the basis for his appeal of the restitution order.
Watchman challenged (a) the Victim and Witness Protection Act as
violative of due process and/or equal protection and (b) asserted
a right to jury trial for the determination of the amount of
restitution ordered.
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The Tenth Circuit rejected in full appellant Watchman's
contentions that Sections 3579 and 3580 of Title 18 were unconsti-
tutional on the grounds asserted. The court set aside the order
of restitution and remanded the case, however, on the grounds that
(a) the Act establishes new procedures for determining the amount
of injury suffered by a victim and (b) the government failed to

carry its burden to establish the facts as to the extent of the

victim's injury
Copies of the opinion may be requested from Ms. Susan A.

Nellor, Director, Office of Legal Services, FTS 633-4024. Please
specify item number CH-13.

POINTS TO REMEMBER

Bank Fraud Prosecutions; Request for Point of Contact in Each
United States Attorneys' Office

The following is the text of a memorandum sent to Mr. William
Tyson, Director, Executive Office for United States Attorneys, by
Mr. Robert W. Ogren, Chief, Fraud Section, Criminal Division,
concerning bank fraud prosecutions:

"Prompted by a mutually shared concern about the large number
of recent bank failures in which criminal misconduct played a
role, the Attorney General 1invited senior officials from the
Office of the Comptroller of the Currency, the Federal Deposit
Insurance Corporation, the Federal Home Loan Bank Board, and the
Federal Reserve to meet with Justice and FBI officials on
December 6, 1984, for the purpose of improving inter-agency
communication and cooperation in investigating and prosecuting
crimes against federally insured financial institutions. As a
result of the December 6 meeting, a joint working group has been
formed representing the Criminal Division, the FBI, and the four
Regulatory Agencies.

The working group has decided that it would greatly enhance
inter-agency communication for each of the United States
Attorneys to designate either himself or herself or an Assistant
Attorney in his or her office to serve as a contact point in all
matters regarding bank fraud occurring within that ‘district. It
may be that in certain districts such a person has already been
designated. ‘

The Attorney General's working group has requested that each
United States Attorney designate as soon as possible an individual
in their office who will serve as a contact point in all communi-
cations with the Bank Regulatory Agencies and the FBI regarding
referrals of bank fraud cases."
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Please communicate the designee to Ms. Mary Volk in the Fraud
Section, Benjamin Franklin Station, P.O. Box 7814, Washington,
D.C. 20044-0136.

(Executive Office)

Coordination of United States Attorneys' Offices Surveys

On June 7, 1984, Deputy Attorney General Carol E. Dinkins
forwarded a memorandum to all heads of Department of Justice,
Offices, Boards, Divisions, Field Offices and Bureaus, stating
Department of Justice policy for the coordination of United States
Attorneys' offices surveys.

Because of the continuing burden on the United States
Attorneys' offices to respond to frequent and sometimes duplica-
tive surveys, the Attorney General's Advisory Committee of United
States Attorneys requested that the heads of Department of Justice
units be reminded of the procedure set forth in Department of
Justice Order No. 2810.1 (June 13, 1980), whereby the Executive
Office for United States Attorneys has been designated as the unit
for coordinating surveys of United States Attorneys offices.

It should be noted that only the Executive Office has the
authority to grant access to United States Attorney's office
material or personnel. Not only does this protect offices from
being inundated with surveys, but it also limits access to the
types of information sought. By limiting access to the types
of information sought, the Executive Office can prevent government
agencies or private organizations from general "fishing" during
active investigations.

In this regard, if the General Accounting Office (GAO),
Congressional committees or private research groups (i.e. the
American Bar Association) request to wvisit a United States
Attorney's office without prior Executive Office authorization
the United States Attorney should not and need not talk with the
. personnel from the respective government agencies or private
organizations. 1Instead, the United States Attorney should contact
the Director of the Office of Legal Services promptly. See USAM
1-8.300 et segq. -

Please be advised that, in particular, Congressional testi-
mony needs to be consistent. For this reason, the Department of
Justice attempts to 1limit testimony before Congress to policy
level employees, such as United States Attorneys. Usually,
Assistant United States Attorneys should not testify before
Congressional Committees. Of course, neither United States
Attorneys nor their Assistants should testify without the prior
approval of the Office of Legislative and Intergovernmental
Affairs. These limitations help to avoid the possible situation
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which might occur when the Attorney General testifies and a
Senator quotes GAO or an Assistant United States Attorney, whose
testimony not only directly contradicts the Attorney General, but
of which the Attorney General is unaware.

For your information, copies of the above-mentioned memoran-
dum from Deputy Attorney General Dinkins to the heads of all
Departmental units and Department of Justice Order No. 2810.1, are
attached as appendices to this 1issue of the Bulletin. Your
cooperation in insuring that Departmental policy 1s followed is
greatly appreciated.

Specific questions regarding this matter should be directed
to the Office of Legal Services, EOUSA FTS 633-4024.

(Executive Office)

Cumulative List Of Changing Federal Civil Postjudgment Interest
Rates

Below is an updated "Cumulative List Of Changing Federal
Civil Postjudgment Interest Rates," as provided for in the amend-
ment to the federal postjudgment interest statute, 28 U.S.C.
§1961, effective October 1, 1982. '

Effective Annual Effective Annual

Date Rate Date Rate
10-01-82 10.41% 09-02-83 10.58%
10-29-82 9.29% 09-30-83 9.98%
11-25-82 9.07% 11-02-83 9.86%
12-24-82 8.75% 11-24-83 9.93%
01-21-83 8.65% 12-23-83 10.10%
02-18-83 8.99% 01-20-84 9.87%
03-18-83 9.16% 02-17-84 _ 10.11%
04-15-83 8.98% 03-16-84 10.60%
05-13-83 8.72% 04—%3—84 10.81%
06-10-83 9.59% 05-16-84 11.74%
07-08-83 10.25% 06-08-84 12.08%

08-10-83 10.74% 07-11-84 12.17%
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08-03-84 11.93% 10-26-84 10.33%
08-31-84 11.98% 11-28-84 9.50%
09-28-84 11.36% 12-21-84 9.08%

NOTE: When computing interest at the daily rate, round (5/4) the
product (i.e., the amount of interest computed) to the
nearest whole cent.

(Executive Office)

Department of Justice Personnel as Witnesses, 28 C.F.R. §16.21
et seq.

Set forth in 28 C.F.R. §16.21 et seq., are regulations which
govern the production or disclosure of any material contained in
Department of Justice files and the testimony of Department of
Justice employees. A clear and concise explanation of these regu-
lations appears in the United States Attorneys' Manual at 1-7.000.

Additionally, 28 C.F.R. §16.21 et seq., does not govern the
disclosure of information pursuant to a Freedom of Information Act
or Privacy Act request. You should refer to United States
Attorneys' Manual 10-6.320 regarding any FOIA/PA requests recelved
by United States Attorneys' offices. Questions concerning either
matter may be directed to the Office of Legal Services, Executive
Office for United States Attorneys, at FTS 633-4024.

(Executive Office)

Procedures for Producing Ezgggggiyngitnesses

Appended to this Bulletin is a copy of the "General Proce-
dures to be Followed by the United States Attorneys' Offices for
the Production of Protected Witnesses."

(Executive Office)
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Recent Judicial Construction of the Requirements for Personal
Service of Process Upon United States Attorneys, Rule 4, Federal
Rules of Civil Procedure

The Ninth Circuit Court of Appeals has recently construed the
requirement for personal service upon United States Attorneys
under Rule 4(d), Federal Rules of Civil Procedure, in Borzeka v.
Heckler, Appeal No. 83-1846 (9th Cir. August 2, 1984), and
Professional & Technical Services (PTS) v. Hagarth, Appeal No.
83-3800, unpublished (9th Cir. August 6, 1980).

In Borzeka, a pro se claimant for social security disability
failed to comply with the technical requirements of Rule 4(d)(5)
when he served a copy of the summons and complaint upon the
United States Attorney via certified mail. The district court's
dismissal of the complaint due to the defect in service was
reversed by the Ninth Circuit. The Court of Appeals held that
failure to comply with the Rule 4(d)(5) personal service require-
ment does not require dismissal of the complaint if (a) the party
that had to be served personally received actual notice, (b) the
defendant would suffer no prejudice from the defect in service,
(c) there 1is a justifiable excuse for the failure to serve
properly, and (d) the plaintiff would be severely prejudiced if
his complaint were dismissed. The case has been remanded for a
determination of whether plaintiff's failure to comply with Rule
4(d)(5)'s personal service requirement should be excused in this
instance when considered under the guidelines enunc1ated by the
Ninth Circuit.

In PTS, plaintiff sought to bring suit against agents of
the Internal Revenue Service, but the district court dismissed the
action for lack of personal jurisdiction over the defendants due
to plaintiff's failure to comply with the provisions of Rule 4(d).
In affirming the dismissal, the Ninth Circuit found that PTS's
service by mail was insufficient under Rule 4(d) whether PTS was
suing the agents as individuals (Rule 4(d)(1) or (7)) or as
officers of the United States.

Although the Department has fought to prevent relaxation
of Rule 4's requirements of personal service on the United States
Attorneys because the date of that service triggers the running of
the time for response, United States Attorneys are advised that in
light of these and other recent decisions (see Jordan v. United

States, 694 F.2d4 833 (D.C. Cir. 1982)), the preferred practice 1s

not to ignore improper service until a default judgment is
entered.

(Executive Office)
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CASENOTES

OFFICE OF THE SOLICITOR GENERAL

The Solicitor General has authorized the filing of:

A petition for a writ of certiorari in United States v. Von
Neumann (9th Cir. Mar. 30, 1984). The gquestions presented are
(1) whether the statutory provision that allows a claimant to
petition the Customs Service for discretionary remission or
mitigation of penalties for violations of the customs laws creates
a property interest subject to the requirements of the Due Process
Clause, and (2) whether, assuming that due process requirements
apply to the remission decision, the mere passage of 36 days from
the filing of a petition to its disposition 1is sufficient to
trigger application of a multi-factor balancing test, thus neces-
sitating a full trial on the due process claim.

A petition for a writ of certiorari in Jasinski v. Adams, No.
83-5176 (11th Cir. Nov. 26, 1984). The question presented is
whether denial of qualified immunity claims asserted by Bivens
defendants is immediately appealable.

A petition for a writ of certiorari in United States v.
Pflaumer, 740 F.2d 1298 (34 Cir. 1984). The question presented
1s whether a failure by the prosecution to disclose, in response
to a defense request, information that might have been used to
impeach a government witness violates the Due Process Clause and
requires a reversal of the defendant's conv1ct10n unless shown to
be harmless beyond a reasonable doubt.

A brief as amicus curiae supporting petitioner in
Superintendent, Massachusetts Correctional Institution v. Hill,
S. Ct. No. 84-438. The guestion presented 1s whether a prison
disciplinary board's decision to revoke an inmate's good time
credits must be based on "some evidence" in order to comply with
due process.

A brief as amicus curiae supporting petitioner in Tennessee
v. Street, S. Ct. No. 83-2143. The question presented is whether
respondent's rights under the Confrontation Clause were violated
by the reception in evidence of his nontestifying accomplice's
confession (which also incriminated respondents) solely for the
purpose of rebutting the respondent's testimony that his own
confession, also received in evidence, was a coerced imitation of
the accomplice's confession.

A brief as ‘amicus curiae supporting reversal in City of
Cleburne v. Cleburne Living Center, S. Ct. No. 84-468. The 1ssue
1s whether <classifications drawn on the basis of mental
retardation are subject to heightened judicial scrutiny under the
Equal Protection Clause.
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CIVIL DIVISION

D.C. CIRCUIT AFFIRMS ORDER QUASHING NON-PARTY DISCOVERY
AGAINST DEPARTMENT OF DEFENSE ON THE BASIS OF STATE
SECRETS PRIVILEGE BUT REMANDS WITH RESPECT TO CLAIM OF
UNREASONABLE BURDEN BY DEPARTMENT OF STATE.

McDonnell Douglas, defendant in an antitrust and fraud action
brought by Northrop Corporation in California, sought extensive
discovery from the Departments of Defense and State to aid in its
defense. Many technical documents were released by the Service
Branches of Defense but the Secretary of Defense ultimately
claimed the state secrets privilege over approximately 1200 pages
relating 1in large part to diplomatic and foreign relations,
intelligence sources and methods, and national defense. The
Department of State determined that it would have to search
approximately 1000 cubic feet of documents for responsive
material, and following a small sampling of one office, it deter-
mined that much of the responsive information would be classified
and subject to a claim of state secrets. It therefore objected to
the subpoena as unreasonably burdensome. The district court
quashed the subpoenas, and McDonnell appealed.

At oral argument the court of appeals sua sponte raised the
question whether sovereign immunity barred non-party subpoena
enforcement actions against the government. After supplemental
briefing by the parties, in which neither side argued that
sovereign immunity was a bar, the court noted that historically
discovery problems had been treated as privilege matters rather
than under the guise of sovereign immunity, and the court declined
to disturb "the steady course of precedent by attempting to graft
onto discovery law a broad doctrine of sovereign immunity."

On the merits, the court sustained the claim of state secrets
privilege over the Department of Defense materials reaffirming
that a party's need for the information is not a relevant factor
in determining whether the privilege will apply. However, the
court held that State had not made its case for burdensomeness and
remanded for further proceedings including modification of the
subpoena, a broader sampling by State of its responsive documents,
and a more certain showing that the state secrets privilege would
in fact be asserted over a substantial percentage of the
documents.

Northrop Corp v. McDonnell Douglas Corp., F.24 , No.
84-5215 (D.C. Cir. Dec. 28, 1984). D. J. # 233279-1000.

Attorneys: Barbara Herwig (Civil Division) FTS 633-5425;
Freddi Lipstein (Civil Division) FTS 633-4825.
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THIRD CIRCUIT HOLDS THAT SOCIAL SECURITY ADMINISTRATION
IS PROTECTED 'BY THE "CONTRACTOR" EXCEPTION OF THE FTCA
FROM SUIT FOR ALLEGED TORTIOUS ACTS COMMITTED BY THE
STATE AGENCIES WHICH MAKE DISABILITY DETERMINATIONS.

Plaintiff Robert Astrove was a Pennsylvania resident
suffering from ostecarthritis of the spine and hardening of the
arteries. In 1973, the Social Security Administration found him
disabled and awarded him disability benefits. These benefits
continued until 1981, when SSA requested the Disability Determina-
tion Division ("DDD") of Pennsylvania to review Astrove's claim.
The DDD concluded that Astrove's disability had ceased as of
November 1981, and SSA issued him a notice of termination of
benefits. The ALJ reversed the SSA and awarded Astrove benefits.
In 1983, Astrove filed a complaint against SSA in the district
court under the Federal Tort Claims Act alleging that he had
suffered mental anguish and aggravation of his existing physical
condition as a result of SSA's action. The district court granted
summary judgment in favor of the government.

Astove's appeal was premised on the assumption that under
the FTCA the DDD was an "employee" of the federal government and
thus subject to SSA's control, not merely an independent
"contractor." Only an "employee" would be liable to suit under
the FTCA's limited waiver of sovereign immunity. The Court of
Appeals for the Third Circuit rejected the claim that extensive
federal requirements imposed on the DDD amounted to the necessary
degree of supervision by SSA to bring it under the FTCA. The

- appellate court cited a Supreme Court decision stating that the

operative criterion "is not whether the . . . agency receives
federal money and must comply with federal standards and requla-
tions, but whether its day-to-day operations are supervised by the
[f]lederal [glovernment." Slip op. 4, quoting United States wv.
Orleans, 425 U.S. 807, 815 (1976). The court of appeals

accordingly upheld the district court's ‘determination that the DDD

was a "contractor" for, and not and an "employee" of, SSA.

Robert Astrove v. United States, F.2d , No. 84-1241 (3d
Cir. Dec. 7, 1984). D. J. # 157-62-1897.

Attorneys: Robert S. Greenspan (Civil Division) FTS
633-5428; Thomas Porter (Civil Division) FTS 724-3801.

LAND AND NATURAL RESOURCES DIVISION

CIVIL PROCEDURE; INTERVENTION DENIED TO CITIZENS GROUP
ON SETTLEMENT.

This is an action initiated by the United States under RCRA
§7003, Safe Drinking Water Act (SDWA) §1431 and CWA §504 regarding
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contamination from the Hooker "S Area" hazardous waste landfill,
which is near the Niagara River and Niagara Falls Drinking Water
Treatment  Plant. The United States' complaint sought rather
complex and specific relief. New York State and the City of
Niagara Falls also filed complaints. Environmental groups and the
Province of Ontario moved to intervene. The United States lodged
a settlement and requested comment pursuant to 28 C.F.R. §50.7.
The district court granted the motion to intervene by the
Province. In addition, the court denied the motions of the groups
to intervene, but encouraged the groups to participate as amici

curiae in hearings on the settlement. The groups did not comment

on the settlement and did not participate in the hearings. They
appealed the denial of intervention.

The Second Circuit first considered statutory intervention
under Federal Rules of Civil Procedure 24(a)(1), premised upon the
citizen suit provisions of RCRA, SDWA and CWA. The court
concluded that emergency actions (RCRA §7003; SDWA §1431, CWA
§504) are not the particular types of actions for which citizen
participation is authorized by the citizens suits provisions of
these statutes.

Second, the appellate court considered intervention of right
under Rule 24(a)(2), which provides for intervention of right upon
a timely application establishing that the intervenor has an
interest in the subject matter of the 1litigation that may be
impaired by the outcome of the litigation and that .is not ade-
quately represented by existing parties. The court stated that in
the context of this governmental enforcement action, suing as a
parens patriae, that it is proper to require a strong showing of
inadequate representation before permitting intevenors to disrupt
the course of its litigation (p. 40). The court observed (p. 37)
"It is not enough that the applicant would insist on more elabo-
rate pre-trial or pre-settlement procedures or press for more
drastic relief, particularly when the sovereign's interest is in
securing preventive relief of the same general sort as the appli-
cant. While it would be going too far to require an applicant to
demonstrate collusion, there must be, at least in cases where the

applicant has no independent right to sue . . . a strong affirma-
tive showing that the sovereign is not fairly representing the
interests of the applicant." The court also noted the relevance

of the underlying actions under the emergency provisions.

The court of appeals observed that it could not conclude that
the district court abused its discretion.

United States v. Hooker Chemicals and Plastics Corp. F.2d
’ Nos. 84-6110-6112 (2d Cir. Nov. 15, 1984). D. J. ¢

90-7-1-41. '

Attorneys: Lloyd S. Guerci (Land and Natural Resources

Division) FTS 633-5403; Dirk D. Snel (Land and Natural
Resources Division) FTS 633-4400.
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STANDING DENIED FOR FAILURE TO MEET ZONE-OF-INTEREST
TEST.

: A contractor hired to construct a sewage treatment system
for Russian River filed an action to prevent the sanitation
district from awarding a contract to correct defects in the
Caputo/Wagner's work at the time of the dispute between Caputo/
Wagner and Russian River, $900,000 of a BPA grant for the project
remained unspent. The Ninth Circuit accepted BPA's argument that
Caputo/Wagner lacked standing insofar as it failed to meet the
"zone-of-interest" requirement. The court vacated and remanded as
to that aspect of the case which has become moot by virtue of the
fact that corrective work contracts have been awarded.

Dan Caputo Co. and Wagner Construction Co. v. Russian River
Sanitation District, E.P.A., F.2d , No. 83-2166 (9th
Cir. Dec. 13, 1984). D. J. # 90-5-1-1-1848.

Attorneys: Maria A. Iizuka (Land and Natural Resources
Division) FTS 633-2753; David C. Shilton (Land and Natural
Resources Division) FTS 633-~5580.

UNITED STATES CANNOT BE DIVESTED OF TITLE ACQUiRED BY
DECLARATION OF TAKING JUST BECAUSE OF FAILURE TO GIVE
NOTICE TO RECORD OWNER.

The United States appealed a district court decision which
held that the government could be divested of title to 1land,
originally taken in 1960 under the Declaration of Taking Act,
because the government failed to give proper notice to the record
landowner.

The Eighth Circuit reversed, accepting our argument that
title taken under the short-cut procedures of the Declaration of
Taking Act vests indefensibly in the government (except 1in the
unusual situation, not present here, where there is no authority
for the taking). A landowner who did not receive proper notice
still has an unextinguished right to compensation, but compensa-
tion shall be fixed as of the date of taking (in this case,
approximately $10 an acre on the three acres at issue). An
unnotified landowner has the right to have his day in court on the
compensation issue, and also has a right to interest on the
compensation owed. In reaching this result, the Eighth Circuit
followed a recent decision of the First Circuit, United States v.
125.2 Acres in Nantucket, Mass., No. 83-1835 (April 13, 1984), and
the Fourth Circuit's en banc decision in Fulcher v. United States,
632 F.2d 278 (4th Cir. 1980).

The panel followed Fulcher in one other respect, holding
that jurisdiction for the unsatisfied landowner rested on the
Quiet Title Act, 28 U.S.C. §2409a, and not the Tucker Act, 28
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U.S.C. §1346. Although we argued for this result in the alterna-
tive, we would have preferred that such landowners have exclu-
sively a Tucker Act remedy. Our preference, however, was grounded
largely on reasons .of legal symmetry. The only practical
difference  is that any unnotified landowners with large unextin-
guished compensation claims (over $10,000) may now sue in district
courts under the Quiet Title Act instead of in the Claims Court
under the Tucker Act.

United States v. Herring, F.2d , No. 83-2429-EA (8th
Cir. Dec. 14, 1984). D. J. # 90-1-5-2035.

Attorneys: Donald T. Hornstein (Land and Natural Resources
Division) FTS 633-2813; Robert L. Klarquist (Land and Natural
Resources Division) FTS 633-2731. \




VOL. 33, NO. 2 FEBRUARY 1, 1985 PAGE 61
U.S. Department of Justice

Office of the Deputy Attorney General

Washington, D.C. 20530

June 7, 1984

MEMORANDUM FOR+ All Heads of Department of Justice,
Offices, Boards, Divisions, Field

Offices, d Bureaus
FROM: Carof E. jlngins

Deputy Attorney General

SUBJECT: Coordination of United States Attorneys' Offices
Surveys

By long-standing Order, the Executive Office for United
States Attorneys is designated as the Department of Justice unit
to coordinate all written and telephonic surveys of, as well as
questionnaires and visits to, United States Attorneys' offices by
Department of Justice Offices, Boards, Divisions, Field Offices,
and Bureaus (DOJ Order No. 2810.1, June 13, 1980). This Order
also applies when other organizations, such as research groups,
government research contractors and grantees, and Congressional
committees and members, seek information through Department of
Justice units.

. This policy addresses the problem of frequent and sometimes
duplicative surveys which reguire extensive research by personnel
in the United States Attorneys' offices. However, the burden on
the United States Attorneys' offices in this regard is still
significant. Therefore, you are reminded to continue to make
inquiries of other appropriate Department of Justice units, and
of other appropriate governmental units, for desired information
prior to submitting formal requests to the Director of the
Executive Office for United States Attorneys for information from
the United States Attorneys' offices. The Executive Office for
United States Attorneys will review and coordinate all requests
and will directly request the participation of all or selected
United States Attorneys as deemed appropriate. The United States
Attorneys will not respond to any surveys or questionnaires not
sent from or endorsed by the Executive Office for United States
Attorneys.

With your cooperation, we can ensure the most efficient
responses to surveys by Department of Justice units, the
efficient use of personnel and resources of the United States
Attorneys' offices in response to surveys, the avoidance of
duplication of research efforts, and the utilization of alternate
sources of data.
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A copy of DOJ Order No. 2810.1 and additional instructions

are contained in Title 1 and Title 10 of the United States
10-6.310, and 10-

Attorneys' Manual (USAM 1-5.700, 1-8.000,

6.340). For assistance, please contact the office of the
Assistant Director for Legal Services, Executive Office for
United States Attorneys (633-4024).
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DEPARTMENT
OF JUSTICE Orcler
- 1

.~

DOJ 2810.1

o b

COORDINATION OF UNITED STATES ATTORNEYS' ___
Subject: OFFICES SURVEYS ™ T .

¢ The Executive Office for United States Attorneys i
(EOUSA) is hereby designated as the Department of i
Justice unit which will coordinate all surveys of and

questionnaires to United States Attorneys' Offices, ;
and coordinate the scheduling of v151ts and telephone '
Surveys of United States Attorneys' Offices. ‘

1. PURPOSE : The purpose of this order is to ensure the most
efficient responses to surveys by Department of Justice
“ , units; to ensure the efficient use of personnel and
resources of U. S. Attorneys®' Offices in response to
surveys; to avoid duplication of research efforts; and to
ensure that alternate sources of data are utilized when
available.

2. SCOPE The provisions of this order apply to all offices,
Boar ds, d1v151ons, bureaus and field offices.

3. PROCEDURES :

a. This Order shall apply when information is sought from
more than one U. S. Attorney's Office, by Department
of Justice Offices, Boards, Divisions, Field Offices
and Bureaus (hereinafter units), or by other
organizations such as research groups, government
research contractors and grantees, Congressional
committees and Congress members, which seek
information through Department of Justice units.

This Order also applies to surveys by individual
United States Attorneys.

Distribution: Initiated By:

OBD/H-4  OBD/F-2 | Executive Office
BUR/H-4 BUR/F-2 for United States

Attorneys
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Requests for surveys to be conducted should be .
submitted to the Director, EOUSA, by the head of

the requesting Department of Justice unit.

Congressional requests for surveys shall continue

to be submitted by Congress to the Assistant

Attorney General, Office of Legislative Affairs,

who shall then submit the request directly to

the EOUSA.

Department of Justice units submitting requests
for surveys shall propose dates for replies which
allow the maximum possible time for coordination,
dissemination and the preparation of responses by
individual U. S. Attorneys' Offices.

Prior to submitting formal requests to the EOUSA,
the requesting units shall make inquiries of the
other appropriate DOJ units, other appropriate
governmental units, and the EOUSA, as to whether
the information needed is available from alternate
sources, previous surveys or reports. The EOQUSA
will make further inquiries for alternate
information sources as appropriate.

The request for a survey shall consist of a list
of proposed U. S. Attorneys' Offices to
participate, and a proposed questionnaire or
survey form, detailing the specific information
sought and briefly summarizing the background and
the litigative, legislative or other purpose for
which the information is sought. Whenever
possible, questionnaire forms shall be provided
for replies by U. S. Attorneys.

The requesting unit and the EOUSA shall
cooperate to make any necessary modifications in.
proposed surveys, in furtherance of the purposes
of this Order. The Director, EOUSA, shall give
agproval of surveys prior to dissemination and
shall request the participation of U. S. - '
Attorneys, usually in writing as an attachment
accompanying the survey forms. The Director,
EOUSA, shall communicate with U. S. Attorneys to
request participation and coordinate convenient
scheduling of visits by Department units conducting
surveys. :

Printing and distribution of surveys shall be the
responsibility of the requesting Department of

Justice unit. _ ‘
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h. The survey shall designate the requesting unit
as the recipient of replies, which shall also be
responsible for reporting survey results. The_
Director, EOUSA, shall designate a staff member
of the EOUSA to be contacted by U. S. Attorneys
for questions regarding surveys.

i. The requesting units shall fully inform the
Director, EOUSA, of the results of surveys and
provide copies of all written reports and other

derivative products.

BENJ N R. CIVILETTI
Attorney General
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GENERAL PROCEDURES
TO BE FOLLOWED BY
THE UNITED STATES ATTORNEYS OFFICES
FOR THE PRODUCTION OF PROTECTED WITNESSES

NON-PRISONER WITNESSES

1.

Sponsoring Attoneys will forward production requests
to the U.S. Marshal/Witness Security Specialist in
their judicial district no less than five working
days prior to the actual production date. If there

is a problem in contacting your local Marshals office,
you should call Albert R. Matney, FTS 285-1166
(Witness Security Division, Headquarters).

Request should contain the aciual date the witness is
needed for testimony, location and duration of expected
testimony, (including defense cross examination).

Witnesses will only be produced one day prior to
actual court appearances.

Trial and Grand Jury preparations will be conducted
in neutral sites chosen by the United States Marshals
Service. Witnesses will not be produced in danger
areas for pre-trial activities.

Non-Sponsoring Attorneys will make production requests
directly to the Office of Enforcement Operation, FTS
633-3684, who will coordinate approvals with sponsoring
attorneys and the United States Marshals Service.

PRISONER WITNESSES

1.

Both sponsoring and non-sponsoring attorneys will
contact the Office of Enforcement Operations,

Criminal Division, FTS 633-3684, to request the
production of prisoner witnesses for court appearances
in danger areas.

Requests will be made at least ten (10) working days
prior to actual appearance in danger area.

Grand Jury and pre-trial meetings will be conducted

at the designated Bureau of Prisons facility. Requests
for pre-trial interviews must be made to the Office

of Enforcement Operations for proper coordination

with the Bureau of Prisons.

Witnesses will be produced in danger area nlx for
actual court appearances, :

Witnesses will be produced in danger areas one day
prior to actual testimony.
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UNITED STATES ATTORNEYS' LIST

U.S. ATTORNEY
Frank W. Donaldson
John C. Bell
J. B. Sessions, III
Michael R. Spaan
Stephen M. McNamee

Arkansas, E
Arkansas, W

~ George W. Proctor

W. Asa Hutchinson

Illinois, N

California, N Joseph P. Russoniello
California, E Donald B. Ayer
California, C Robert C. Bonner
California, S Peter K. Nunez
Colorado Robert N. Miller
Connecticut Alan H. Nevas
Delaware Joseph J. Farnan, Jr.
District of Columbia Joseph E. diGenova
Florida, N W. Thomas Dillard
Florida, M Robert W. Merkle, Jr.
Florida, S Stanley Marcus
Georgia, N Larry D. Thompson
Georgia, M Joe D. Whitley
Georgia, S Hinton R. Plerce
Guam David T. Wood

Hawaii Daniel A. Bent

Idaho William R. Vanhole

Dan K. Webb

Illinois, S
Illinois, C
Indiana, N
Indiana, S

Frederick J. Hess
Gerald D. Fines

R. Lawrence Steele, Jr.
John D. Tinder

Iowa, N Evan L. Hultman
Iowa, S +Richard C. Turner
Kansas Benjamin L. Burgess

Kentucky, E
Kentucky, W
Louisiana, E

Louis G. DeFalaise
Ronald E. Meredith
John Volz

Louisiana, M
Louisiana, W
Maine
Maryland
Massachusetts

Stanford O. Bardwell, Jr.
Joseph S. Cage, Jr.
Richard S. Cohen

J. Frederick Motz
William F. Weld

Michigan, E
Michigan, W

Minnesota
Mississippi, N
Mississippi, S

Leonard R. Gilman
John A. Smietanka
James M. Rosenbaum
Glen H. Davidson
George L. Phillips

Missourl, E
Missouri, W

Thomas E. Dittmeiler
Robert G. Ulrich .
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UNITED STATES ATTORNEYS -

DISTRICT U.S. ATTORNEY
Montana Byron H. Dunbar
Nebraska Ronald D. Lahners
Nevada Lamond R. Mills
New Hampshire Bruce E. Kenna
New Jersey W. Hunt Dumont -~ -~~~ -~
New Mexico William L. Lutz
New York, N Frederick J. Scullin, Jr.
New York, S Rudolph W. Giuliani
New York, E Raymond J. Dearie
New York, W Salvatore R. Martoche

North Carolina, bk
North Carolina, M
North Carolina, W
North Dakota
Ohio, N

Samuel T. Currin
Kenneth W. McAllister
Charles R. Brewer
Rodney S. Webb
Patrick M. McLaughlin

Ohio, § |
Oklahoma, N
Oklahoma, E
Oklahoma, W
-Oregon

Christopher K. Barnes
Layn R. Phillips

Donn F. Baker
William S. Price
Charles H. Turner

Pennsylvania, E
Pennsylvania, M
Pennsylvania, W
Puerto Rico
Rhode Island

Edward S. G. Dennis, Jr.

James J. West

J. Alan Johnson
Daniel F. Lopez-Romo
Lincoln C. Almond

South Carolina
South Dakota
Tennessee, E
Tennessee, M
Tennessee, W

Henry Dargan McMaster
Philip N. Hogen .
John W. Gill, Jr. -
Joe B. Brown “

W. Hickman Ewing, Jr.

Texas, N James A. Rolte
Texas, S Daniel K. Hedges
Texas, E Robert J. Wortham
Texas, W Helen M. Eversberg
Utah Brent D. Ward
Vermont George W. F. Cook

Virgin Islands
Virginia, E
Virginia, W
Washington, E

James W. Diehm
Elsie L. Munsell
John P. Alderman
John E. Lamp

Washington, W
West Virginia, N
West Virginia, S
Wisconsin. E
Wisconsin, W

Gene S. Anderson
William A. Kolibash
David A. Faber

Wyoming
North Mariana Islands

DO]J-1985-01

Joseph P. Stadtmueller

John R. Byrnes ‘
Richard A. Stacy

David T. Wood




