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COMMENDATIONS

Assistant United States Attorney PATRICK R.S BUPARA
Northern District of California was commended by Captain L.K
Donovan Commanding Officer Chesapeake Division Naval Facilities
Engineering Command Department of the Navy for the assistance he
provided in matter involving defaulting contractor

Assistant United States Attorney KENNETH ETHERIDGE
Southern District of Georgia was commended by Mr John Mintz
Assistant Director Legal Counsel Division Federal Bureau of
Investigation for his outstanding defense work in the case of
Paul Ostera United States

Assistant United States Attorney JUDITH GILTENBOTH
Western District of Pennsylvania was commended by Mr Jimmy
Connell Chief Criminal Investigation Division Department of the
Treasury for her successful prosecution of Dante Tex Gill
Raymond Oshop CPA and Cynthia Bruno Gill

Assistant United States Attorney PAUL LOCKE Northern
District of California was commended by Mr Wilbur Jennings
Regional Attorney Department of Agriculture for obtaining
satisfactory settlement in United States Western Pacific
Railroad Co

Assistant United States Attorney CHARLES TRUNCALE Middle
District of Alabama was commended by Special Agent in Charge
Delbert Toohey Federal Bureau of Investigation Mobile
Alabama for his trial preparation and successful prosecution of
Victor Ruwe

POINTS TO REMEMBER

Attorney Generals Advisory Committee of United States Attorneys

Effective January 15 1985 Attorney General William French
Smith appointed United States Attorney Joe Brown Middle
District of Tennessee to fill the unexpired term of David
Queen on the Attorney Generals Advisory Committee of United
States Attorneys For complete list of the members of the
Advisory Committee see United States Attorneys Bulletin Vol 33
No dated Januar7T8 1985

Executive Office
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Attorney Generals 34th Annual Awards Ceremony

The Attorney Generals 34th Annual Awards Ceremony was held
on Friday December 14 1984 in the Great Hall of the Main
Justice Building The following United States Attorneys office
personnel received awards as indicated

Attorney Generals Award for Outstanding Service to the
Department of Justice Handicapped Employees

ROBERT JENSEN
Administrative Officer

District of Hawaii

John Marshall Award for Preparation of Litigation

LOUIS FREER
Assistant United States Attorney

Southern District of New York

John Marshall Award for Trial of Litigation

RICHARD KENDALL
Assistant United States Attorney
Central District of California

Attorney Generals Distinguished Service Awards

FREDERICK BROSIO JR
Assistant United States Attorney

Chief Civil Division
Central District of California

ROBERT BROSIO JR
Assistant United States Attorney

Chief Criminal Division
Central District of California

JEREMY MARGOLIS
Assistant United States Attorney
Northern District of Illinois

MARK WOLF
Deputy United States Attorney

District of Massachusetts

Executive Office

Bail Reform Act of 1984

During the first few months of litigation involving the bail

provisions of the Comprehensive Crime Control Act of 1984 num
ber of important policy questions surfaced regarding the interpre
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tation and/or applicability of the Act In order to properly
formulate policy for the Department and adequately respond to
arguments raised in pending cases it is important that all court
of appeal and district court decisions resolving legal issues
regarding the Act be reported to the Appellate Section of the
Criminal Division as soon as possible

More specifically we have listed below nine areas of special
concern regarding the new Bail statute the first six deals with
pretrial release

the new Act is to be applied to cases involving
offenses occurring prior to October 12 1984 the date the Act was
passed including those cases where bail was set prior to the
date Included in this category are any cases discussing problems
posed by the ex post facto clause or principles regarding retroac
tivity

Whether the Magistrate must actually make finding that
probable cause exists or alternatively can satisfy the require
ments of Section 3142 by simply relying upon the existence of an
indictment

The nature and extent of discovery allowed defendant in
order to prepare for the hearing contemplated by Section 3142

The role of the district court in reviewing detention
orders as contemplated by Section 3145 included in this category
are any cases discussing whether the district court mustconsider
the transcript of the hearing conducted before the Magistrate

The standard of review on appeal from determination
under the Act

The constitutionality of the Act generally with special
attention to the constitutionality and meaning of the presumptions
contained in Section 3142

With respect to those provisions dealing with bail pending
appeal the following three issues are of special concern

Problems posed by retroactivity and/or the ex post facto
clause as discussed above in connection with pretrial proce
dures

The standard that must be met under Section 3143B2 by
defendant seeking bail pending appeal included in this category

are any cases defining the statutory requirement that defendant
must show that the appeal is not for purposes of delay and raises

substantial question of law or fact likely to result in reversal
or an order for new trial
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The fact that the burden is placed on the defendant

seeking bail pending appeal and more particularly whether this

constitutes change from existing law and/or poses constitutional

problems

Decisions on these issues are to be reported within two days

telephonically to Samuel Rosenthal Chief Appellate Section FTS
6333521 or Karen Skrivseth FTS 6333794 Please report

immediately any prior decisions on the nine issues discussed

above

You are reminded that the previously imposed reporting

requirements to the General Litigation or Narcotics Sections

regarding the outcome of the actual detention hearings are still

in effect large number of offices have reported no detention

hearing results to date to either the Narcotic or General

Litigation Section Please see that this important requirement is

observed pending further instructions

Criminal Division

Executive Office Sections Renamed

The Executive Office for United States Attorneys has renamed

the following Sections to better reflect their functions within

the Executive Office

The Field Activities Section has been renamed Evaluation and

Review Staff and is now part of the Office of Administration and

Review

The Office of Personnel was renamed Personnel Management

Staff and remains part of the Office of Administration and

Review

The Debt Collection Section has been renamed Debt Collections

Staff and is now part of the Office Of Management Information

Systems and Support
Executive Office

JURIS Data Bata List

Appended to this issue of the Bulletin is the most recent

revised JURIS Data Base listing dated February 1985

Justice Management Division

Personnel

United States Attorney Leonard Gilman Eastern District of

Michigan died on February 12 1985 Effective February 13 1985
Joel Shere was court appointed United States Attorney Eastern

District of Michigan

Executive Office
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Third Annual Directors Awards Ceremony

The Executive Office for United States Attorneys Third Annual

Directors Awards Ceremony will be held Friday March 15 1985 in

the Great Hall of the Main Justice Building

The following recipients will receive the Directors Award

for Superior Performance as an Assistant United States Attorney

EASTERN DISTRICT OF CALIFORNIA

Brian Leighton

CENTRAL DISTRICT OF CALIFORNIA

Richard Drooyan
Roger West

SOUTHERN DISTRICT OF CALIFORNIA

Robert Semmer

DISTRICT OF COLUMBIA

Judith Bartnoff

NORTHERN DISTRICT OF GEORGIA

Gerrilyn Brill

Nina Hunt

EASTERN DISTRICT OF MICHIGAN

Maura Corrigan

DISTRICT OF NEW JERSEY

Peter Bennett
Russell Deyo

EASTERN DISTRICT OF NEW YORK

Ruth Nordenbrook
Charles Rose

SOUTHERN DISTRICT OF NEW YORK

Jonathan Lindsey
Robert Litt

NORTHERN DISTRICT OF OHIO

Dennis Zapka

EASTERN DISTRICT OF PENNSYLVANIA

Margaret Hutchinson
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WESTERN DISTRICT OF PENNSYLVANIA

Thomas Daley

SOUTHERN DISTRICT OF TEXAS

Ronald Woods

WESTERN DISTRICT OF TEXAS

John Edward Murphy

EASTERN DISTRICT OF VIRGINIA

Wingate Grant II

SOUTHERN DISTRICT OF WEST VIRGINIA

Wayne Rich Jr

The following recipients will receive the Directors Special

Commendation Award

CENTRAL DISTRICT OF CALIFORNIA

James Arnold
Joseph Butler

SOUTHERN DISTRICT OF CALIFORNIA

Lantz Lewis

DISTRICT OF COLUMBIA

Rebecca Ross

Robert Seldon

NORTHERN DISTRICT OF GEORGIA

Richard Hendrix

NORTHERN DISTRICT OF ILLINOIS

Candace Fabri

Scott Lassar
Daniel Reidy
Charles Sklarsky

EASTERN DISTRICT OF LOUISIANA

Robert Boitmann
Fredericka Homberg

MIDDLE DISTRICT OF LOUISIANA

Randall Miller
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DISTRICT OF MASSACHUSETTS

Mark Robinson

EASTERN DISTRICT OF MICHIGAN

Ellen Christensen
Bernadette Rutkofske
Linda Winkel

DISTRICT OF MINNESOTA

Mary Carison

DISTRICT OF NEW JERSEY

Thomas Weisenbeck

EASTERN DISTRICT OF NEW YORK

David Eisenberg
Kenneth McCallion

SOUTHERN DISTRICT OF NEW YORK

Michael Dolinger
Stacey Moritz
Steven Obus

SOUTHERN DISTRICT OF OHIO

Robyn Jones
Anne Marie Tracey

EASTERN DISTRICT OF PENNSYLVANIA

Howard Klein
Tern Marinari
Peter Schenck

WESTERN DISTRICT OF PENNSYLVANIA

Sandra Jordan

SOUTHERN DISTRICT OF TEXAS

Bernard Hobson
Thomas Woodward

EASTERN DISTRICT OF WISCONSIN

Nathan Fishbach

The following recipients will receive the Directors Award
for Outstanding Performance in Litigation Support or Managerial
Role
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS

Edward Funston III

EASTERN DISTRICT OF NEW YORK

Helen Wilson

WESTERN DISTRICT OF PENNSYLVANIA

Stella Kourakos

SOUTHERN DISTRICT OF TEXAS

Jolanda Wood

SOUTHERN DISTRICT OF WEST VIRGINIA

Vangellea Gibson

The following recipients will receive the Directors Award
for Equal Employment Opportunity

EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS

Laurence McWhorter

CENTRAL DISTRICT OF CALIFORNIA

Herbert Booker

DISTRICT OF COLORADO

William Wooden

DISTRICT OF COLUMBIA

Carol Henderson

EASTERN DISTRICT OF LOUISIANA

Raymond Boseman
Former Employee

Executive Office

CASENOTES

OFFICE OF THE SOLICITOR GENERAL

Acting Solicitor General Wallace has authorized the filing
of petition for writ of certiorari in Board of Governors of
the Federal Reserve System Dimension Financial Corp 744 F.2d
1402 10th Cir 1984 The case concerns the validity of Federal
Reserve Board regulations that include within the definition of
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bank for purposes of the Bank Holding Company Act institutions
that offer NOW accounts and purchase money market and similar
instruments

CIVIL DIVISION

D.C CIRCUIT HOLDS THAT OPM HAS AUTHORITY TO PUBLISH
FEDERAL PERSONNEL MANUAL ON LABOR-MANAGEMENT RELATIONS

The Office of Personnel Management OPM has for some time

planned to publish Federal Personnel Manual that would give
advice to agencies about labormanagement issues Various labor

unions filed suit challenging OPMs authority to promulgate such

document The unions argued that the Civil Service Reform Act

CSRA vested all authority to give such advice in the Federal
Labor Relations Authority FLRA The district court rejected
the unions argument holding that OPM had the right to issue

noncompulsory guidelines to federal agencies

The court of appeals affirmed stating that the CSRA does

not prohibit OPM from giving advice to agencies even though it

does not expressly authorize such role for OPM The court ruled
that CSRAs grant of authority to the FLRA to provide leadership
in establishing policies and guidance with respect to federal

labormanagement relations meant nothing more than that The

grant of leadership role to the FLRA in other words did not

preclude role in labormanagement guidance for OPM The court

added that it would be entirely inappropriate for the FLRA to act

as management consultant to federal agencies since this is

contrary to the nonpartisan independent nature of the Authority
OPM on the other hand is entirely suited to role as advisor
for agencies that sometimes have little experience in labor
management matters

Federal/Postal/Retiree Coalition Devine _F.2d_ Nos
845040 and 5057 D.C Cir Jan 15 1985
145156381

Attorneys William Kanter Civil Division FTS 6331597
William Cole Civil Division FTS 6332786

D.C CIRCUIT REVERSES JUDGMENT AGAINST FORMER SENATOR
MCCLELLAN IN SUIT ALLEGING THAT HE AND HIS AIDES
CONDUCTED AN IMPROPER INVESTIGATION

This longlived litigation grew out of late 1960s Senate
subcommittee investigation of subversive activities In the

course of that investigation the subcommittee was given copies
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of various papers which the Pike County Kentucky authorities
had seized from the home of Alan and Margaret McSurely local

dissidents whom the State was prosecuting under its Sedition law
When the state prosecution was dismissed the subcommittee
returned to the McSurelys the copies of papers it had been given
and subpoenaed them to produce the originals The McSurelys
eventually defeated contempt prosecution based on their refusal
to comply with the congressional subpoenas and then turned around
and sued the chairman of the subcommittee Senator McClellan and

two of his aides for various alleged improprieties relating to the
subcommittees original receipt of copies of their papers In

addition the local Kentucky prosecutor was sued for his role in

originally seizing the papers

More than ten years ago we filed motion for summary judg
ment on behalf of the Senate defendants arguing that they were
entitled to absolute immunity under the Speech or Debate Clause of

the Constitution By an equally divided vote an en banc court of

appeals affirmed the district courts denial oT that motion
reasoning that immunity does not apply when unlawful means are

alleged to have been employed to conduct congressional investi
gation and dividing evenly on the question of whether the

McSurelys allegations amounted to colorable claims that the

defendants acted unlawfully As result of the en banc courts
inability to find immunity this case finally had to be tried
before jury which returned verdicts assessing substantial
damages $400000 against the Senate defendants judgment for

$1.2 million was entered against the local prosecutor who then
settled the claims against him

The court of appeals now has reversed almost all of the
adverse judgment entered on those verdicts First the court of

appeals found that the defendants are protected by qualified
immunity from the McSurelys Fourth Amendment claims because
those are precisely the claims that half the members of the en
banc court had said were not even colorable Second the court

appeals found that the McSurelys First Amendment claims were not

supported by the evidence and alternatively were barred by

Speech or Debate immunity Finally the court of appeals found

no evidence to support common law invasion of privacy claims

against Senator McClellan and one aide the court however
affirmed the privacy verdict against the second aide Brick
because in its view he had acted unreasonably when in returning
to the McSurelys the copies of their papers that the subcommittee
had been given he insisted that Alan McSurely review the

materials to ensure they were all accounted for According to the

court among those materials were several embarrassing documents
that revealed past indiscretions in Margaret McSurelys life about
which Alan previously had been unaware

McSurely McClellan ____F.2d ____ No 831444 D.C Cir
Jan 18 1985 D. 1451176
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Attorneys Barbara Herwig Civil Division FTS 6335425
Marc Johnston Civil Division FTS 6333305

FIRST CIRCUIT REJECTS REVIEW OF NATIONAL GUARD OFFICERS
NONRETENTION

Plaintiff was National Guard officer who had served over

20 years Under regulations permitting the selection of officers

for continued service in the interest of the Guard plaintiff was

determined by the Puerto Rico Army National Guard PRANG not to

be retained He sued state and federal guard officials alleging
that his separation violates Army regulations in that two

efficiency reports were not before the PRANG board that

failure to follow the regulations violated procedural due process
and that the failure of the regulations to require hearing
violated due process The First Circuit rejected the latter two

constitutional claims on the ground that military officer has no

property interest in continued employment The court also found

the plaintiffs claim based on failure to follow the regulations
to be nonreviewable military decision under the test of Mindes

Seaman 453 F.2d 197 5th Cir 1971 Plaintiff failed to meet

the threshold requirement of that testexhaustion of military

remediesby not resorting to the Army Board for Correction of

Military Records ABCMR

Navas Vales ____F.2d No 841501 1st Cir Jan 18
1985 145151558

Attorneys Anthony Steirimeyer Civil Division FTS 633
3388 John Rogers Civil Division FTS 6331673

EIGHTH CIRCUIT SUSTAINS THE GOVERNMENTS POSITION ON THE

IMPACT OF THE SOCIAL SECURITY DISABILITY BENEFITS REFORM

ACT OF 1984 DOES NOT FIND NONACQUIESCENCE BY THE SECRE
TARY OF HHS IN COURTS PAIN LAW BUT DOES REQUIRE SECRE
TARY TO RECONSIDER THE CASES OF ALL CLASS MEMBERS WHOSE

INITIAL CLAIMS FOR BENEFITS WERE DENIED

In this class action plaintiffs alleged that the Secretary

was engaging in practice of nonacquiescing in the Eighth

Circuits case law regarding the socalled medical improve
ment issue and the evaluation of subjective complaints of

pain The district court agreed and granted preliminary injunc
tion on the nonacquiescence issues The Secretary appealed from

that decision

Although the Eighth Circuit did not announce medical

improvement standard until its decision in Rush Secretary of
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HHS 738 F.2d 909 8th Cir 1984 on June 27 1984 two full
iiiiths after the district courts preliminary injunction the

enactment of the Social Security Disability Benefits Reform Act of
1984 pretermitted decision on plaintiffs nonacquiescence
allegations The 1984 Act established both medical improvement
standard and specific procedure for resolving individual and

class actions raising the medical improvement issue The panels
opinion totally agreed with our arguments concerning the proper
disposition of the medical improvement aspect of the class action
which also included terminatees who raised both the medical

improvement and pain issues

As to the pain issue the panel did not rule that the Secre
tary had been nonacquiescing in the circuits case law regarding
the evaluation of subjective complaints of pain Nevertheless it

ruled that the Secretary would be required to reconsider the

denials of all class members whose initial claims for benefits
were denied because the circuits many reversals of district court

decisions which had affirmed the Secretarys pain rulings
indicated an uneven application of the Secretarys pain standards
which would be unfair if not remedied The panel excusedover
the Secretarys objectionthese class members from having to meet

the exhaustion requirement in 42 U.S.C S405g In addition the

court ruled over the Secretarys objection that the 1984 Acts
pain definition was mere codification of July 17th agreement
between the parties approved by the court as to the pain Stan
dard in the Eighth Circuit The Secretary had argued that the

court should permit theSecretary to interpret the 1984 Act in the

first instance through rulemaking or adjudication

Polaski Heckler ____F.2d ____ No 845085 8th Cir
Dec 31 1984 13739439

Attorneys William Kanter Civil Division FTS 6331597
Howard Scher Civil Division FTS 6334820 Deborah Kant

Civil Division FTS 6333424

EN BANC EIGHTH CIRCUIT HOLDS THAT SECTION 2412b OF
AJA DOES NOT AUTHORIZE AWARDS OF ATTORNEYS FEES IN

CONSTITUTIONAL AND STATUTORY ACTIONS ANALOGOUS TO
ACTIONS BROUGHT AGAINST STATE OFFICERS UNDER 42 U.S.C

1983

In this case the panel originally held that Section 2412b
of the Equal Access to Justice Act EAJA authorizes an award of

attorneys fees in constitutional and statutory actions analogous
to actions brought against state officers under 42 U.S.C S1983
The court granted our petition for rehearing en banc By vote
of 7-2 the en banc court has now reversed the original panel
opinion The court accepted our arguments that the language of
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the statute did not support plaintiffs reading of the statute and
that plaintiffs broad interpretation was inconsistent with prin
ciples of sovereign immunity The court also accepted our argu
ment that plaintiffs reading would effectively read Section
2412d and the substantially justified language out of the Act
In broad range of federal statutory litigation since these
actions would be analogous to statutory actions brought under 42
U.S.C 1983 as interpreted in Maine Thiboutot 448 U.S
1978 The court rejected plaintiffs argument based on

Congresss adoption of an amendment to Section 2412b suggested
by witness testifying before Congress reasoning that the legis
lative history as whole did not support plaintiffs claim
Finally the court refused to attach any significance to the cita
tion to the original panel decision contained in footnote of the
House Report recently issued in connection with the amendments to
the EAJA vetoed by the President The court reasoned that the
reference in the House Report was at best ambiguous and even if

not ambiguous it was postenactment legislative history entitled
to no weight especially where the underlying legislation had been
vetoed

Premachandra Mitts ____F.2d ____ No 822441 8th Cir
Jan 14 1985 354284

Attorneys William Kanter Civil Division FTS 6331597
Nicholas Zeppos Civil Division FTS 6335431

LAND AND NATURAL RESOURCES DIVISION

MONETARY OBLIGATION TO CLEAN UP HAZARDOUS WASTE SITE
IS DISCHARGEABLE IN BANKRUPTCY

The Supreme Court unanimously held that monetary obligation
arising from an injunctive order to clean up hazardous waste
site is dischargeable debt under the Bankruptcy Code The
United States participated as amicus curiae arguing that the term
claim in the Bankruptcy Code does not embrace cleanup injunc
tion therefore the obligation was nondischargeable by the

bankrupt polluter

The Supreme Court held that the term claim applies to
breach of statute in addition to breaches of commercial con
tracts In addition the Supreme Court held that under the

circumstances Kovacs cleanup duty had been reduced to monetary
obligation which is dischargeable under the Bankruptcy Code The
Court relied on the particular facts to support its latter conclu
sion After Kovacs failed to comply with the mandatory cleanup
injunction the State of Ohio obtained the appointment of
receiver who was ordered to take possession of Kovacs property
and other assets and to implement the clean up By dispossessing
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Kovacs of his authority over the property and divesting him of
assets Kovacs was disabled from specifically performing the clean
up Because the only performance now sought from Kovacs was
payment of money the court of appeals had not erred by concluding
that the cleanup order had been converted into an obligation to

pay money The Court stated that it did not address the legal

consequences which would have followed had Kovacs taken bankruptcy
before receiver was appointed The Court distinguished between

suit seeking compliance with state regulatory statute by
injunction from suit enforcing such judgment by seeking money
from bankrupt The Court emphasized that it addressed only the
affirmative duty to clean up the site and the duty to pay money to
that end not other issues What is most disturbing is the

suggestion in footnote 12 that bankruptcy trustee may abandon
property where the property is worth less than the cost of clean
up

State of Ohio Kovacs ___U.S ___ No 831020 Jan
1985 90142524

Attorneys Kathyrn Oberly Office of the Solicitor
General FTS 6334063 Dirk Snel Land and Natural
Resources Division FTS 6334400

EQUAL ACCESS TO JUSTICE ACT ATTORNEYS FEES AWARDED
FOR FAILURE TO PREPARE EIS

Foundation for North American Wild Sheep successfully chal
lenged the Department of Agricultures issuance of special use

permit as violation of the National Environmental Policy Act of
1969 The Ninth Circuit expressly found that the appellants were
plainly unreasonable in failing to require the preparation of an
environmental impact study EIS The Ninth Circuit also held
that the appellants had violated their own rules and regulations
Thereafter the appellees applied for and the district court
awarded attorneys fees in the amount of $55000 The award was
based on the Equal Access to Justice Act EAJA 28 U.S.C
2412d The government raised three contentions with regard to
the award of attorneys fees

Whether the district court applied an incorrect legal
standard in awarding attorneys fees under EAJA The Ninth
Circuit after close reading of the district courts Findings of
Fact and Conclusions of Law stated that the court properly
decided that the governments position was not substantially
justified

Whether EAJA authorizes attorneys fees incurred before
October 1981 the effective date of the Act The majority of

the attorneys fees awarded in this case were incurred prior to the

effective date of the EAJA The Ninth Circuit held that EAJA
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authorizes the award of attorneys fees incurred before the effec
tive date of the Act as long as the action was pending on that

date as was the case here

Whether the district court abused its discretion in

awarding attorneys fees in excess of $75 per hour The district

court awarded fees at the rate of $100 per hour The Ninth

Circuit held that this was not an abuse of discretion and comports
with both the legislative intent and general professional stan
dards of the Act

Foundation for North American Wild Sheep United States

Department of Agriculture F.2d No 835733 9th Cir
Nov 1984 9O1r4227T

Attorneys Anne Almy Land and Natural Resources
Division FTS 6332749

EAJA AND CONDEMNATION GOVERNMENT DEEMED SUBSTANTIALLY
JUSTIFIED IF IT ACTS REASONABLY IN RELYING ON EVALUA
TIONS OF ITS EXPERT WITNESSES

This decision substituted new opinion for the one filed

on August 14 1984 which affirmed the district courts denial
of attorneys fees under the Equal Access to Justice Act EAJA
2412d1A for landowners in condemnation cases The August
opinion had held that in an eminent domain proceeding the govern
ments position is substantially justified under EAJA if its

offer compensation for the land is based upon and consistent
with its expert witnesses appraisals or other evidence of valua
tion slip op at 32 The court had affirmed the denial of fees

based on its own inspection of the record which indicated that

the governments offer was based on its expert appraisals and was

hence reasonable

Following petitions for rehearing by the condemnees the

court modified its opinion only as it related to the substantial
justification matter The court emphasized this time that the

government would be substantially justified only if it acted

reasonably in relying upon the evaluations of its appraisers and

expert witnesses Accordingly the court of appeals remanded the

actions to the district courts for further proceedings

United States 341.45 Acres St Louis Co Minn and

United States 234.55 Acres Union Co Ark ___F.2d_
Nos 821919 and 831519 8th Cir Dec 28 1984
3343959

Attorneys Virginia Butler Land and Natural Resources
Division FTS 7248379 Thomas Pacheco Land and Natural
Resources Division FTS 6332767
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INDIANS MAY KILL EAGLES WHERE TREATY HAS NOT BEEN
EXPRESSLY ABROGATED

In an en banc opinion three judges dissenting the Eighth
Circuit refused to overrule its 1974 decision in United States
White 508 F.2d 453 thereby continuing conflict between that
circuit and the Ninth Circuit See United States Fryberg 622
F.2d 1010 1980

In United States White the Eighth Circuit recognized
treaty defense to prosecutions of Indians under the Eagle

Protection Act 16 U.S.C 668 White held that the Red Lake Band
of Chippewa Indians enjoyed right tp hunt on the Red Lake Reser
vation right that had been implicitly recognized in treaties
negotiated by that band and the United States Those rights could
not be affected by subsequent legislation the court found with
out an express abrogation or modification by Congress Finding no
such express modification in the Eagle Protection Act the White
court held that an enrolled member of the Red Lake Band of

Chippewa Indians could not be convicted of taking an eagle in

violation of that Act within the confines of the Red Lake Reserva
tion

In Dion the Eighth Circuit extended the reasoning of the
White decision to prosecutions under the Endangered Species Act
with the exception of commercial transactions Because the defen
dants tribe the Yankton Sioux would not have understood any
treaty as reserving to them right to sell as opposed to the

right to hunt an eagle the treaty defense was found not appli
cable to the charges that defendant sold birds or bird parts or

took birds or bird parts for the purpose of commercial trans
action in violation of the Eagle Protection Migratory Bird

Treaty and Endangered Species Acts However the treaty defense
was found applicable to charge that defendant violated the

Endangered Species Act by hunting on his reservation

In reaching its decision the Eighth Circuit reaffirmed its

earlier decision in White that statutory abrogation of treaty
rights can only be accomplished by an express reference to treaty
rights in either the statute or its legislative history Reject
ing the governments suggestion that court should look to

surrounding circumstances and legislative history for evidence
of congressional intent to abrogate such rights the majority
refused to follow the Ninth Circuits decision in United States

Fryberg 622 F.2d 1010 1980 Judges McMillian Bright and

Fagg dissented and would have overruled United States White

United States Dion ___F.2d No 832353 8th Cir
Jan 1985 en banc U0831393



VOL 33 NO MARCH 1985 PAGE 117

Attorneys James Kilbourne Land and Natural Resources
Division FTS 7247371 Claire McGuire Land and Natural
Resources Division FTS 6332855

TAKING CLAIM DISMISSED FOR FAILURE TO EXHAUST ADMINIS
TRATIVE REMEDIES

This case involved an appeal from judgment of the United
States Claims Court dismissing without prejudice the companys
suit seeking just compensation from the United States under the

Fifth Amendment for the alleged taking of the companys coal

reserves in the Custer National Forest The company contended
that Section 522e2B of the Surface Mining Control and

Reclamation Act SMCRA 30 U.S.C 1272e2B prohibits all

surface coal mining within the Custer National Forest that it has

substantial coal reserves within the Forest and that Section

522e2B renders those reserves valueless and thus constitutes

taking of the companys property

The court of appeals affirmed the Claims Courts dismissal
The court found that the company had failed to exhaust its

administrative remedies by refusing to file mining permit appli
cation with the Department of the Interior or to seek valid

existing rights exception to Section 522e of the SMCRA The
court refused to rule on the Secretary of the Interiors authority
to permit surface mining of coal in the Custer National Forest
Before it decides such question of statutory interpretation the

court stated it would be appropriate for the Secretary to articu
late his authority under Section 522e2B of the SMCRA The

court noted that the company may seek and obtain mining permit
from the Secretary and the company would then be able to conduct
surface mining within the Custer National Forest

Burlington Northern Railroad Company and Meridian Land and

Mineral Company United States ____F.2d ____ No 84989
Fed Cir Jan 1985 901232593

Attorneys Arthur Gowran Land and Natural Resources

Division FTS 6332754 Jacques Gelin Land and Natural
Resources Division FTS 6332762

FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 6e2 The Grand Jury Recordings and Disclosure
of Proceedings General Rule of Secrecy

Rule 6e3Ci The Grand Jury Recordings and

Disclosure of Proceedings Exceptions
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The Administrator of the Michigan Attorney Grievance Commis
sion moved for disclosure of information gleaned from an
electronic surveillance conducted by the Department of Justice
which allegedly incriminated certain members of the Michigan State
Bar Although portions of the intercepted conversations were
played before the grand jury the two hours of surveillance
material sought by the Grievance Administrator were not

After finding that disclosure of electronic surveillance
information to the Grievance Administrator is authorized by the
Omnibus Crime Control and Safe Streets Act of 1968 18 U.S.C
S25171 the district court focussed on the general rule of grand
jury secrecy Under Rule 6e2 this secrecy applies to

matters occurring before the grand jury Since the portion of

the electronic surveillance materials sought were not presented to

the grand jury this material did not fall within the literal
meaning of the Rule Moreover disclosure would not implicate any
of the reasons underlying the policy of grand jury secrecy

The district court further noted that even if the materials
were protected by the rule of grand jury secrecy disclosure to

the Grievance Administrator would be permitted under Rule 6e3Ciwhich permits disclosure of materials preliminary to or in

connection with judicial proceeding and the Administrator made
particularized showing of compelling necessity

Motion granted

In the Matter of Electronic Surveillance 596 Supp 991

E.D Mich Nov 1984
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JURIS DATA BASE LISTING
Revised February 1985

CASELAW

U.S Supreme Court 178 U.S 1900 Slips

Federal Reporter 2d Series 300 F.2d 1962 Slips
Federal Supplement 332 F.Supp 1970 Slips
Court of Claims 134 Ct Cl 223 Ct Cl

1956 April 30 1980
Federal Rules Decisions 73 F.R.D 1976 Slips

Court of Military Review C.M.R 50 C.M.R
19511975

Military Justice Reporter M.J.R Slips
1974 Present

Atlantic 2d Reporter 370 A.2d 1977 Present

D.C cases only
Bankruptcy Reporter B.R 1979 Slips

Claims Court Cl.Ct 1982 Slips

STATLAW STATUTORY LAW

Public Laws 93rd 98th Congress
1149 and 473

United States Code 1976 Edition Including
Supp

Executive Orders 12/31/47 2/27/84
Civil Works Laws Vols 14 8/1790

11/1966 and Selected
Public Laws to 7/1983

Comprehensive Crime Control Act of 1984 Pub No 98473 CCCA
Pub No 98573 Tariff
Act Pub No 98596
Fine Enforcement Act and

Criminal Division Handbook

on the Comprehensive Crime
Control Act of 1984

ADMIN ADMINISTRATIVE LAW

Published Comptroller General Decisions Vols 163 1921November
1983

Unpublished Comptroller General Decisions 1/5/51 6/7/84
Opinions of the Attorney General Vols 143 17911980
O.L.C Memorandums Vols 13 19771979
Board of Contract Appeals Vols 562 to 831

7/565/83

New JIJRIS File

Major File Additions
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Federal Labor Relations Authority Vols 114 1/795/84
Decisions Reports on Rulings of the

Asst Sec of Labor for Labor A/SLMR A/SLMR

Management Relations 1/7312/78
Federal Labor Relations Council Vols 16 1/7012/78
Rulings on Requests of the Asst Sec

of Labor for Labor Management Relations Volum 2/706/75
HUD Administrative Law Decisions Selected Decisions

Merit Systems Protection Board Vols 17 2/79 9/81
Board of Immigration Appeals Decisions Vols 14 197218 1984

and slips

REGS FEDERAL REGULATIONS

Code of Federal Regulations 1982 Edition Titles
845 50

1983 Edition Titles and

48

1984 Edition Titles 141
Unified Agenda of Federal Regulations October 1984 Edition

DIGEST WEST HEADNOTES

Supreme Court Reporter 1961 advance sheets

Federal Reporter 2d Series 1960 advance sheets

Federal Supplement 1960 advance sheets

Federal Rules Decisions 1960 advance sheets

Regional Reporters State Cases 1967 advance sheets

TAX

Enforcement Decisions Tax Divisions Summons
Enforcement Decisions
Current to 3/1/84

Tax Protesters Tax Division Tax Protester
Decision List

FORENSIC SCIENCE MidAtlantic Association of Forensic Scientists

Newsletter

Scientific Sleuthing Newsletter July 1976 July 1984

SHEPARD CITATIONS

United States Reports 1944 Present

Supreme Court Reporter 1944 Present

Lawyers Edition 1st 2d Series 1944 Present
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Federal Reporter 1970 Present
Federal Reporter Second Series 1970 Present

Federal Supplement 1970 Present

Federal Rules Decisions 1970 Present
Court of Claims 1970 Present

Court Martial Reports 1951 Present

Military Justice Reporter 1975 Present

INTERNATIONAL AGREEMENTS

Bevans Treaties and Other International

Agreements of the United States Vols 112 17761949
United States Treaties and Other

International Agreements Vols 132 1/50 12/81

Department of Defense Unpublished
International Agreements 6/47 1/84

BRIEFS DEPARTMENT OF JUSTICE BRIEFS

Office of the Solicitor General Briefs Briefs since the 8/1982
Term

Civil Division Briefs Selected Appellate Briefs

1981 Present
Civil Division Trial Briefs Selected Trial Briefs 1977

Present
Civil Rights Division Briefs Selected Appellate Briefs

1979 Present
Land and Natural Resources Selected Appellate Briefs

Division Briefs 1983 Present

INDLAW INDIAN LAW

Opinions of the Solicitor Interior Vols and 1917 1974
Ratified Treaties 1778 1880

Unratified Treaties 1801 1868

Presidential Proclamations 1879 1968

Executive Orders and Other Orders

Pertaining to Indians 1871 1971

FOIA FREEDOM OF INFORMATION ACT

FOIA Update Newsletter Vol No Vol
No Fall 1979

Fall 1984

FOIA Short Guide FOIA Case List Publication

September 1984 Edition
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UNITED STATES ATTORNEYS LIST

DISTRICT U.S ATTORNEY

Alabama Frank Donaldson
Alabama John Bell

Alabama Sessions III
Alaska Michael Spaan
Arizona Stephen McNamee
Arkansas George Proctor
Arkansas Asa Hutchinson
California Joseph Russoniello
California Donald Ayer
California Robert Bonrter

California Peter Nunez
Colorado Robert Miller
Connecticut Alan Nevas
Delaware Joseph Farnan Jr
District of Columbia Joseph diGenova
Florida Thomas Dillard
Florida Robert Merkle Jr
Florida Stanley Marcus
Georgia Larry Thompson
Georgia Joe Whitley
Georgia Hinton Pierce
Guam David Wood
Hawaii Daniel Bent
Idaho William Vanhole
Illinois Gregory Jones
Illinois Frederick Hess
Illinois Gerald Fines
Indiana Lawrence Steele Jr
Indiana John Tinder
Iowa Evan Huitman
Iowa Richard Turner
Kansas Benjamin Burgess
Kentucky Louis DeFalaise
Kentucky Ronald Meredith
Louisiana John Volz
Louisiana Stanford Bardwell Jr
Louisiana Joseph Cage Jr
Maine Richard Cohen
Maryland Frederick Motz
Massachusetts William Weld
Michigan Joel Shere
Michigan John Smietanka
Minnesota James Rosenbaum
Mississippi Glen Davidson
Mississippi George Phillis
Missouri Thomas Dittmeier
Missouri Robert Ulrich
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UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY
Montana Byron Dunbar
Nebraska Ronald Lahners
Nevada Lamond Mills
New Hampshire Bruce Kenna
New Jersey Hunt Dumont
New Mexico William Lutz

New York Frederick Scullin Jr
New York Rudolph Giuliani
New York Raymond Deane
New York Salvatore Martoche
North Carolina Samuel Currin
North Carolina Kenneth McAllister
North Carolina Charles Brewer
North Dakota Rodney Webb

Ohio Patrick McLaughlin
Ohio Christopher Barnes

Oklahoma Layn Phillips
Oklahoma Donn Baker

Oklahoma William Price

Oregon Charles Turner

Pennsylvania Edward Dennis Jr
Pennsylvania James West

Pennsylvania Alan Johnson
Puerto Rico Daniel LopezRomo
Rhode Island Lincoln Almond
South Carolina Henry Dargan McMaster
South Dakota Philip Hogen
Tennessee John Gill Jr
Tennessee Joe Brown

Tennessee Hickman Ewing Jr
Texas James Rolfe

Texas Daniel Hedges
Texas Robert Wortham

Texas Helen Eversberg
Utah Brent Ward
Vermont George Cook

Virgin Islands James Diehm

Virginia Elsie Munsell

Virginia John Alderman

Washington John Lamp
Washington Gene Anderson

West Virginia William Kolibash
West Virginia David Faber
Wisconsin Joseph Stadtmueller

Wisconsin John Byrnes
Wyoming Richard Stacy
North Mariana Islands David Wood


