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COMMENDATIONS

Assistant United States Attorneys LEONA SHARPE CHAMBERLIN and

JONATHAN LINDSEY Southern District of New York were commended

by Mr Edwin Kelleher District Director Internal Revenue
Service for their successful efforts in the civil summons
enforcement proceedings involving Gucci Shops Inc and Aldo
Gucci

Assistant United States Attorneys MARCIA JOHNSON and

EMILY SWEENEY Northern District of Ohio were colTtrnended by
Mr Russell Ezolt District Counsel Immigration and Naturali
zation Service for their excellent representation in the case of

Consolidated Technologies Inc Immigration and Naturalization
Service

Assistant United States Attorney JOSEPH MALONEY Eastern
District of California was commended by Mr Joseph Smith Jr
Assistant Regional CoUnsel Naval Sea Systems Command Department
of the Navy for his outstanding job in the preparation and

presentation of Dillard Lehman Secretary of the Navy

Assistant United States Attorney TOMMY MILLER Eastern
District of Virginia was commended by Mr John Wagner Special
Agent in Charge Federal Bureau of Investigation for his exem
plary efforts in the Zuider Zee investigation

Debt Collection Commendation

Paralegal STEPHEN JOEL STONE head of the Northern District
of Georgias Claims and Judgment Section has been commended by
Mr Royce Rich Legal Assistant Division of Public Health
Service Claims Public Health Service for the collection of

Public Health and National Health Service Corps Scholarship debt

totaling more than $14800

POINTS TO REMEMBER

18 U.S.C 911

The federal statute 18 U.S.C 911 prohibits aliens from

fraudulently asserting United States citizenship Violations are

felonies punishable by imprisonment for up to three years and/or

by fines of up to $1000 Matters arising under this statute are

investigated by the Immigration and Naturalization Service

The Public Integrity Section Criminal Division has assumed

supervisory jurisdiction over 18 U.S.C 911 in matters involving
voter registration and voting The Section must be consulted
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prior to instituting grand jury proceedings seeking an indict
ment or filing any information in electionrelated matters
Questions concerning these matters should be directed to Craig
Donsanto FTS 7247112 The General Litigation and Legal Advice
Section Criminal Division will continue to have supervisory
jurisdiction over all other matters arising under this statute
Questions concerning such other matters should be directed to
David Kline FTS 7247144

Criminal Division

Allegations of Misconduct Against Assistant United States
Attorneys

Appended to this Bulletin is March 20 1984 memorandum
from William Tyson Director Executive Office for United
States Attorneys with attachments The memorandum reiterates the
need for United States Attorneys to report promptly allegations of
misconduct against Assistant United States Attorneys and other
Department of Justice employees including state bar matters to
the Office of Professional Responsibility and the Executive Office
for United States Attorneys

Executive Office

Establishment of Leonard Gilman Trust

Leonard Gilman United States Attorney Eastern District
of Michigan passed away on February 12 1985 The Leonard
Gilman Trust Fund has been established by concerned friends and

coworkers for the education and welfare of his daughter Kelly
Ann Len was career prosecutor and public servant and there is

desire to raise significant sum of money to guarantee Kellys
financial security If you would like to contribute to this fund

in Lennys memory contributions should be made payable to the
Leonard Gilman Trust Fund and mailed to the office of Former
United States Attorney James Robinson 2290 First National
Building Detroit Michigan 48226

Executive Office

Quarterly Reports by United States Attornekls Regarding the

Issuance of Subpoenas to Members of the News Media

United States Attorneys are reminded that they are required
to file quarterly reports with the Executive Office for United
States Attorneys as to the number of subpoenas issued to members
of the news media This reporting requirement was established by
Attorney General Memorandum No 778 revised June 1975 which
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was incorporated into the United States Attorneys Manual Section
15.400 et entitled Subpoena Questioning or Arrest of
Reporters You are requested to forward such reports Form OBD
162 at the end of each calendar quarter to the Office of Legal
Services Executive Office for United States Attorneys Room 1630

Main Justice Washington D.C 20530

Executive Office

Director Executive Office for United States Attorneys Appoints
Senior Litigation Counsel for Collections

On February 21 1985 William Tyson Director of the

Executive Office for United States Attorneys announced that

Associate Judge Timothy Charles Murphy of the Superior Court of

the District of Columbia will take position with the Executive
Office for United States attorneys as Senior Litigation Counsel
for Collections In that capacity Murphy will be responsible for

overseeing the operation of the Executive Office Collections
Staff which monitors and coordinates debt collection in the 94

United States Attorneys offices The appointment of Judge
Murphy underscores the importance of the role that United States

Attorneys play in federal debt collection Tyson said

Under the Reagan Administration United States Attorneys have

placed heavy emphasis on the collection of debts owed the govern
ment During fiscal year 1984 for instance the United States

Attorneys recovered $296.2 million in actual assets both in cash

and property in civil cases an increase of more than 22 percent
over the 1983 total of $230.8 million

Executive Office

Immigration and Nationality Act 18 U.S.C 1324 Violations

On January 10 1985 grand jury in the District of Arizona
returned an indictment against sixteen persons for violating
smuggling transporting and harboring provisions of the Immigra
tion and Nationality Act The indictment was the result of an

undercover operation directed against alleged smuggling of Central
American aliens into the United States and subsequent illegal

activity involving such aliens

As result of the indictment cases against persons who
claim religious reasons for violating Immigration laws have become

nationally visible and sensitive and raise unique and unusual
issues concerning possible First Amendment claims Therefore
Assistant Attorney General Stephen Trott urges United States

Attorneys to consult the General Litigation and Legal Advice
Section of the Criminal Division before charging any person with
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smugqling transporting or harborina undocumented aliens viola
tions of 18 U.S.C 1324 when it is believed that those charqed

may claim that they acted for religious reasons The General

Litigation and Legal Advice Section has done lot of work in this

area and can help with all the anticipated complications

General Litigation and Legal Advice Section Criminal
Division attorneys familiar with this Directive and such Immigra
tion and Nationality Act violations can be reached at FTS

7247144
Criminal Division

Per sonnel

Effective Monday February 19 1985 Lawrence Wallace was

named Acting Assistant Attorney General for Administration

Effective March 1985 John Lawn was named Acting
Administrator of the Drug Enforcement Administration

Effective March 1985 Lowell Jensen was named Acting
Deputy Attorney General Any and all matters which would normally
require action by the Deputy Attorney General should be addressed
to Mr Jensen as Acting Deputy Attorney General and matters which

normally require action by the Associate Attorney General should
be addressed to Mr Jensen as Associate Attorney General

On Thursday March 14 1985 the Departments Official

Swearing In Ceremonies for Attorney General Edwin Meese III
were held in the Great Hall of the Main Justice building

Executive Office

Revised Bluesheet Filing Procedure

new procedure for filing bluesheets into the United States

Attorneys Manual became effective on January 1985 All blue
sheets should be inserted at the end of each corresponding Title
Appropriate bluesheet dividers have been printed and are currently
being distributed for each individual Title Upon receipt all

existing bluesheets now located within the text of your Manual
should be placed at the end of each Title This will insure that

all bluesheets now in existence and those forthcoming will be

centralized in one location
Executive Office

Teletypes to All United States Attorneys

listing of recent teletypes sent by the Executive Office
is appended to this Bulletin If United States Attorneys
office has not received one or more of these teletypes copies may
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be obtained by contacting Ms Theresa Bertucci Chief of the

Communications Center Executive Office for United States Attor
neys at FTS 6331020

Executive Office

Victim and Witness Protection Act District Court in the Middle
District of Louisiana Orders United States Attorneys Office to

Stop Distribution of Victim and Witness Handbook in Criminal Case

On November 15 1984 District Court judge in the Middle
District of Louisiana ordered the United States pursuant to

defense motion in United States Coppola Criminal No 8466A
to cease dissemination of the Victim and Witness Handbook Hand
book in that case The order was entered based upon the courts
finding that the language in Part you have the right to be

free from any threats because you are witness in this case
could unduly alarm prospective witnesses and the language in

Part discussing the case with others could tend to discour
age communications with defense counsel On December 12 1984
the court instructed the United States Attorneys office to send

notice clarifying the meaning of Parts and to witnesses in the

case who had received copy of the Handbook

By teletype to all United States Attorneys on November 15
1984 United States Attorney Stanford Bardwell Jr advised of

the District Courts order in the Coppola matter and also
described similar situation which occurred in case handled by
the District of Columbia United States Treadwell Criminal
No 8245

It should be noted that the objection in the Treadwell case

was to Victim and Witness Handbook prepared by the United States

Attorneys office for the District of Columbia which was issued

prior to the current Department publication That office which

provided the Department with extensive commentary based on its

experiences in Treadwell and which was incorporated into the Hand
book has recently advised that it has received no challenges to

the present Handbook

The scope of these two rulings are limited to the unique
facts existinq in each case In both cases the courts instructed
the United States Attorneys offices to send to each witness

receiving the Handbook notice or letter explaining the material
in the Handbook regarding the rights of witness to discuss the

case with defense and government counsel

Although the Middle District of Louisiana has ceased distri
bution of the Handbook pending clarification of the portions found

to be offensive by the District Court neither Treadwell nor

Coppola should be viewed as rationale for not using the Depart
ments victim/witness publications in your efforts to comply with

the requirements of the Victim and Witness Protection Act of 1982
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and the Attorney Generals Guidelines on Victim and Witness
Assistance Each United States Attorneys office should take the

position that the dissemination of the publications is proper and
not prejudicial to defendants and that distribution is the
recommended method to comply with the requirements under the Act
and the Guidelines that we inform victims and witnesses of their
roles in the federal criminal justice system and of the stages of

criminal prosecution

As all United States Attorneys were advised by teletype dated
November 16 1984 an initial distribution of the Handbook and the

pamphlet Preparing to Testify have been made to each office
Any office which experiences any problems regarding the use of

these materials including challenges to their dissemination or

content should immediately contact the Office of Legal Services
FTS 6334024 and provide that office with copies of all

motions pleadings etc filed in defense to any challenge In

addition please provide the Office of Legal Services with written
notification when your supply of the victim/witness publications
begins to dwindle so that they may coordinate timely dissemination
of additional supplies

Executive Office

CASENOTES

OFFICE OF THE SOLICITOR GENERAL

The Solicitor General has authorized the filing of

petition for writ of certiorari in United States John

Henry Morgan Ct No 841357 The issues are whether law

enforcement officers who have probable cause to believe that

suspect committed felony must obtain warrant before inducing
the suspect to leave his house so that they may arrest him
whether assuming the officers violate the Fourth Amendment when
they summon suspect from his house without warrant weapon
that the suspect carries with him when he leaves the house should
be treated as fruit of the improper arrest and whether the

exclusionary rule should be modified so as not to bar the admis
sion of evidence seized in the reasonable belief that the warrant
less arrest of felony suspect did not violate the Fourth Amend
ment

brief as amicus curiae supporting reversal in Maryland
Macon Ct No 84778 The issue is whether undercover law

enforcement officers may enter an adult bookstore and purchase
items freely offered for sale without search warrant and then

make warrantless arrest for the distribution of obscene
materials
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brief as amicus curiae supporting respondents in Bateman
Eichler Hill Richards Inc Berner .Ct No 84679 The

isste is whether the in pan delicto doctrine prevents investors
who have relied on false inside information the respondents in

thiscase from maintaining actions for securities fraud against
those who provided the misinformation

brief as amicus curiae in support of petitioners in Bender

Williamsport Area School District Ct No 84773 The

issu is whether voluntary studentled religious group may meet
on public high school premises on the same terms that the school
applies to student groups engaging in non_religious extracurri
cular activities

brief as amicus curiae supporting respondents in National
Farmers Union Insurance Companies Crow Tribe of Indians
Ct NO 84320 The questions are whether federal court

may enjoin Indian tribal court proceedings against nonIndian
on the ground that the tribal court has exceeded its jurisdiction
and..2 whether an Indian tribal court may exercise civil.juris
diction over nonIndians to redress personal injuriesto tribal
member allegedly caused by the negligent maintenance of
dangerous condition on Stateowned land within the Reservation
where large number of Indian children attend school

CIVIL DIVISION

SUPREME COURT OVERRULES NATIONAL LEAGUE OF CITIES
USERY

In National League of Cities Userj 426 U.S 833 1976
the Supreme Court held that the application of the minimum wage
and overtime provisions of the FLSA to certain traditional
government functions fire police hospital care violated
principles of federalism as embodied in the Tenth Amendment In
the wake of National League of Cities states and municipalities
rai.sed numerous challenges to vtarious congressional enactments
claiming that they were unconstitutional On each occasion how
ever the Court sustained the constitutionality of the legisla
tion In this case the district court for the Western District of

.Texas held that mass transit was traditional government func
tion under National League of Cities and therefore Congress
lacked the power to regulate the hours and wages of mass transit
workers We took direct appeal and argued that until recently
mass transit was private enterprise and therefore was not

traditional government function under National League of Cities
Moreover we argued that to the extent mass transithad become

publicly owned this conversion from private to public enterprises
was largely the result of federal aid under the Urban Mass Transit
Act On the last day of the October 1983 Term after briefing and
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oral argument the Court issued an order asking for further
briefing and argument on whether the principles of National League
of Cities should be reconsidered

We then filed brief arguing that the Court need not

overrule National League of Cities to uphold the constitutionality
of this statute and emphasized that in our view National League of

Cities was good constitutional law The union as intervenor
however argued that National League of Cities should be over
ruled In 54 decision the Court has upheld the constitution

ality of the application of the FLSA to publicly owned mass
transit systems and in the process overruled National League of

Cities The Court speaking through Justice Blackmun whose
concurring opinion provided the fifth vote in National League of

Cities reasoned that to the extent principles of federalism
operate as constraint on Congress these principles were not

judicially enforceable but rather were values protected by the

political process The Court also concluded that the traditional
government function test adopted in National League of Cities was
unworkable and forced the Court to make economic and policy judg
ments which courts were not competent to make and which were

exclusively within the province of the legislative and executive
branches The decision makes clear that any claims by state of

immunity from congressional regulation under the commerce clause
will now be treated as essentially political question not

reviewable by the courts

Garcia San Antonio Metropolitan Tansit Authority U.S
No 821913 Feb 19 1985 1437646

Attorneys William Kanter Civil Division FTS 6331597
Nicholas Zeppos Civil Division FTS 6335431 Marc Johnston
Civil Division FTS 6333305

UNITED STATES ATTORNEYS

PROVISIONS OF THE MIGRANT AND SEASONAL WORKERS PROTEC
TION ACT PUB NO 97470 29 U.S.C S1801 ET SEQ
RESULT IN PLEA AGREEMENT IN IDAHO ALIEN SMUGGLING
PROSECUTION

Provisions of the Migrant and Seasonal Workers Protection
Act 29 U.S.C 1801 et seq were recently and successfully
invoked along with the customary Title penalties of the United
States Code in the prosecution of large agricultural employers of

illegal aliens in the State of Idaho Defendant Blincoe part of

an agricultural bornpàny which is amon one of the largest
landowners in Idaho pled guilty to 20 coiPts of aiding and
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abetting alien smuggling U.S.C 1325 and pled nob contendre
to 10 misdemeanor counts of failure to meet information and

recôrdkeeping requirements 29 U.S.C 1821a He received-.a

fine of $20000 on all 30 counts and sentence of 90 days of

community service with two years of probation Defendant Ortiz
Blincoes foreman pled to felony count of transporting aliens
from Mexico where he recruited for the .agricultural endeavor
reŒivedprobation and deportation proceedings are pending

The Department of Labor has advised that this case represents
the first utilization of Title 29 in the execution of criminal
convictions and crimes

Further information on the prosecutorial leverage afforded by
usŒof the Migrant and Seasonal Workers Protection Act provisions
in immigration prosecutions may be obtained by contacting
Special Assistant United States Attorney Donald Reno Jr of

the United States Attorneys office for the District of Arizona
who handled the task force operation in Idaho

United States Richard Larry Blincoe and Juan Ortiz-
Criminal No CR84181-PHXCLH unreported Aug 20 1984

Attorney Donald M. Reno Jr -District of Arizona .F.TS

2613011

LAND AND NATURAL RESOURCES DIVISION

PAYMENT WITHIN SECTION 22a OF THE INDIAN CLAIMS
COMMISSION ACT OCCURS WHEN CONGRESS APPROPRIATES FUNDS
IN SATISFACTION OF COMMISSION AWARD AND DEPOSITED IN

TRUST ACCOUNT FOR INDIANS

The United States acting on behalf of the Secretary of the

Interior brought an action in trespass against the Danns alleging
that the Danns by grazing their livestock on certain public lands
in Nevada were acting in violation of regulations issued by the

Secretary pursuant to the Taylor Grazing Act 43 U.S.C S315 et
The Danns answered by asserting that they are Western

hshone Indians and that the United States had never extinguished
the Indians aboriginal title to the lands at issue In turn the

government responded by inter alia pointing out that the Western
Shoshone had earlier brought an action under the Indian Claims
Commission Act 60 Stat 1049 seeking to recover compensation for

the extinguishment of their aboriginal title to -vast tract
including the lands at issue -and that the Commission had entered

fInal judgment in that case awarding the Western .Shoshone i-n

xcØss -of $26 million The United States contended -that the

concluded Commission proceedings barred any further assertion of
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Western Shoshone aboriginal title The district court agreed and

entered judgment in favor of the government

The court of appeals reversed The court noted that
although funds to pay the Commission award had already been apro
priated and deposited in an interestbearing trust account on
behalf of the Indians the government had not yet formulatedand
approved any plan for distributing the award among the Indian
beneficiaries The court further noted that Section 229 of the
Indian Claims Commission Act states that payment of any
claim shall be full discharge of the United States of all

claims and demands touching any of the matters involved
TheNinth Circuit even ruled that payrflentdoesnot occur for the

purposes of Section 22 until such time asa distribution plahfor
the award is formulated and approved The effect of the Ninth
Circuits decision was to cast cloud over land titles in an area

consisting of over 22 million acres in Nevada

The Supreme Court reversed the court of appeals by 90
margin Emphasizinq the United States familiar role as the

trustee for Indian property and accounts the Court found that

payment for the purposes of Section 229 occurs when funds are

appropriated in satisfaction of Commission award and deposited
in trust account for the Indians The Court further stated that

to construe the word payment as the Ninth Circuit had done gives
the word markedly different meaning than it has under the

general commonlaw rule that debtors payment to fiduciary for

thecreditors benefit satisfies the debt

United States Dann ____U.S ____
No 831476 Feb 20

1985 90220977

Attorneys Robert Kiarguist Land and Natural Resources
Division FTS 6332731 Jacques Gelin Land and Natural
Resources Division FTS 6332762

ADMINISTRATIVE RECORD SUPPORTED INTERIORS FINDING THAT
CROWNITE HAS MADE NO SUBSTANTIAL EXPENDITURE ON
GEOTHERMAL EXPLORATION OR DEVELOPMENT AS GIVING RISE TO

RIGHT TO CONVERT ITS CLAIMS TO LEASE

Section of the Geothermal Steam Act 30 U.S.C 1003
provides that person who was holding mining claims on or before

September 1965 shall have the right to convert such

claims to qeothermal leases covering the same lands provided
that such person shows to the reasonable satisfaction of the

Secretary that substantial expenditures for the exploration
development or production of qeothermal steam have been madØby
the applicant Section further provided that any such

conversion applications must be filed by June 22 1971
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.Crownite timely filed conversion application for certain

pumice mining claims which it holds in California Crownites
application however stated that substantial amount of

money has been spent leading to this application Interior noti
fied .Crownite that its application was inadequate and in

response Crownite repeatedly requested Interior for time to

submit additional information. Finally Interior rejected the

application in.1981 and Interiors action was upheld by the

district court

Crownite then appealed contending that Interiors action was

arbitrary and capricious that Interior had unreasonably delaye
inruling upon the application and that Interior should have held

hearing prior to rejecting Crownites application

The court of appeals affirmed First the court found that

the administrative record amply supported Interiors finding that

Crownite had made no substantial expenditures on geothermal
exploration or development as is required by Section of the

Act Second the court rejected Crownites claims of unreasonable

delay because the record showed the delay was caused by Crownites
own repeated failure to submit the requisite information which
Crownite should have submitted along with its initial application
Finally the court ruled that Crownites failure atthe adminis
trative level to request hearing barred it from now raising that

issue in thG courts

Crownite Corporation Watt ___F.2d ___ No 832530 9th
Cir Feb.8 1985 90T--182956

Attorneys Robert Steinberg Land and Natural Resources
Division FTS 6333144 Robert Klarquist Land and Natural
Resources Division FTS 6332731 Jacques Gelin Land and

Natural Resources Division FTS6332762

CONSENT DECREE DISTRICT COURT PROPERLY REFUSED TO

MODIFY

The court of appeals affirmed the district courts denial of

the Commonwealths motion to modify consent decree entered in

August 1978 requiring the State to implement an auto emissions

inspection program Last year the Supreme Court of Pennsylvania
issued an order enjoining the State from carrying out the federal
decree on the grounds that the parties to the decree lacked the

authority to bind the Commonwealth The court of appeals held

that the State was bound by the federal judgment under the

docrine ofres judcata and that f.inal federal courtjudgment
based on .feFa1 law cannot be collaterally attacked by state
court
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Delaware Valley Citizens Council for Clean Air and United
States Commonwealth of.Pennsylvania ___F.2d ___ No
841332 3d Cir Feb 11 1985 9052163

Attorneys Maria lizuka Land and Natural Resources
Division FTS 6332753 Jacques Gelin Land and Natural
Resources Division FTS 6332762

GOVERNMENT MUST PREPARE EIS WHEN IT DECIDES TO BUILD
LOGGING ROAD

The Ninth Circuit enjoined the Forest Service from construct
ing the Jersey Jack logging road in central Idaho pending compli
ance with NEPA and the Endangered Species Act ESA The court
reversing summary judgment in favor of the government found that
the proposal to build the road must be examined in an environ
mental impact statement EIS The EIS should nalyze the cumula
tive impacts of the road including the impacts resulting from the
timber sales which will be triggered by construction of the road
The court found that construction of the road and the contemplated
timber sales are inextricably intertwined requiring examination
in one EIS

The court also enjoined construction of the road pending
compliance with the Endangered Species Act The district court
had found that the Forest Service had committed technical viola
tion of the ESA by failing to request from the Fish and Wildlife
Service list of endangered species which might be in the area
The district court refused to enjoin the project however calling
the violation de minimus The government urged affirmance
arguing that the ESA does not require injunctive relief for every
technical violation The Ninth Circuit refused to reach the

issue holding that once an agency is aware that an endangered
species may be in the area of its proposed action the ESA
requires it to prepare biological assessment

On the third issue resolved favorably for the government
the court held that the National Forest Management Act does not

require the Forest Service to build timber roads only when the

value of the timber accessed exceds the cost of the road In so

ruling the court deferred to the Forest Services interpretation
of the statute

Thomas Peterson ____F.2d ____ No 843887 9th Cir
Feb 11 1985 90142472

Attorneys Albert Ferlo Jr Land and Natural Resources
Division FTS 6332774 Dirk Snel Land and Natural
Resources Division FTS 6334400



VOL 33 NO MARCH 29 1985 PAGE 175

TIMBER COMPANIES NOT ENTITLED TO PRELIMINARY INJUNCTION
IN THEIR ATTEMPT TO VOID SALE CONTRACTS FO COMMERCIAL
IMPRACTICALITY

North Side Lumber Company sued the Secretary of Agriculture
and the Forest Service seeking to invalidate several sale

contracts obligating it to purchase federal timber in the Siuslaw
National Forest Grounds asserted were that because of drastic
price declines for processed lumber North Sidewould suffer
substantial losses if it performed its contract cut the

timber and pay for it at the contract rate or iit paid the

government damages for breach of contract In December 1983 the

United States District Court for the District of Oreg.on.i.ssued a.

preliminary injunction ordering the Forest Service .torefrain- from

enforcing its contracts against North Side The district court
noted that North Sides .chances of establishing that their
contracts were voidable on the commonlaw ground of commercial
impracticability were small and founded on mere slender
reed Nevertheless the court justified the injunction because
North Side might be forced out of business Subsequently the
district court certified conditionally class of 109 timber
companies in circumstances similar to North Sides and enjoined

.government enforcement of 1135 timbersale contracts against all
class members

The court of appeals vacated the preliminary injunction on

grounds that the district court lacked subjectmatter jurisdiction
over North Sides claim Its commercial impracticability claim
was concerned solely with rights created within the contractual
relationship and has nothing to do with duties arising
independently of the contract It was thus Tucker Act claim
and therefore subject to that Acts restrictions on district
court jurisdiction The Tucker Act 28 U.S.C 1346.a2 as
amended by Section 14a of the Contract Disputes Act. removes
from the district courts all jurisdiction over any civil action
or claim founded upon any express or implied
contract which is subject to the Contract Disputes Act This
latter Act requires government contractor to exhaust all
administrative remedies within the contracting agency and there
after seek initial judicial relief inthe Claims Court orinthe
United States Court of Appeals for the Federal Circuit nowhere
else

North Side Lumber Co Block Secretary of Agriculture
F.2d _____ Nos 843657 8436603661 843776 9th CTT
Feb 20 1985 90112714

.Attorneys Dirk Snel Land and Natural Resources
Division FTS 6334400 Martin Matzen Land and Natural
Resources Division FTS 6334426 Gary Randall Land and
Natural Resources Division FTS 6335313
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FEDERAL RULES OF EVIDENCE

Rule 801 d2A Definitions Statements Which Are Not

Hearsay Admission by PartyOpponent

Defendants brother admitted his complicity in robbery
during taped conversation between him and his wife which subse
quently led to the indictment of both defendant and his brother
After the taped conversation redacted to omit most references to

defendant was admitted as evidence at trial defendants brother

pled guilty and testified against defendant On appeal defendant
contends that since his brother pled guilty and was severed from

the case he was no longer party and therefore the tape was not

admissible under Rule 801d2A the admissionbyaparty
exception to the hearsay rule

The court of appeals agreeing with the defendant held that

the taped confession does not come within Rule 801d2A nor

any of the other hearsay exceptions The court further noted that

the defendant was prejudiced by this admission because the tape
corroborated the defendants brothers trial testimony thereby
making his testimony virtually unimpeachable Finding that the

tape was improperly admitted as evidence and that the defendant
was prejudiced as result the court of appeals reversed and

remanded for new trial

Reversed and remanded Dissent opinion would affirm trial
court

United States Terry Lee Smith 746 F.2d 1183 6th Cir
Oct 30 1984
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U.S Deirtment of Justice

Executive Office for United States Attorneys

PMMIngrón D.C 20530

MAR2O 84

MEMORANDUM OR All United StatØsAttorneys

williaT Tyson
Director

SUBJE Allegations of Misconduct Against Assistant United
States Attorneys

DOES NOT AFFECT TITLE 10

It has come to my attention that some United States Attorneys
are failing toreportto the Officeof ProfesŁional Responsibility
allegations of misconduct against Assistant United States Attorneys
and other Departmentof Justice employees ThŒAttorney General
in memorandum dated February 16 1982 copy Ættacheddirected
all United States Attorneys to report to the Office of Professional

Responsibility all allegations of misconduct against all employees
of their offices In addition such reporting is required by 28

C.P.R O.39a United States Attorneys should also report to the

Office of Professional Responsibility all allegations of misconduct

by Department of Justice employees not employed by their offices
In addition allegations against special agent investigators
Border Patrol agents etc should also be reported am also

requesting that all United States Attorneys send copy to the

Executive Office of all reports of allegations of misconduct made

to the Office of Professional Responsibility regarding United

States Attorney personnel Even those allegations of misconduct
which appear to be without merit must be reported as outlined
above

In particular we are concerned that there have been instances

of the courts finding prosecutorial misconduct which were not

promptly reported to the Department of Justicee Even if such

findings are appealed and even if they are ultimately reversed it

is imperative that both the Office of Professional Responsibility
and this office be apprised of the allegations Prompt reporting
will provide the Office of Professional Responsibility and this

office with sufficient time to take appropriate action

If you have any questions regarding this policy do not
hesitate to contact Mr Michael Shaheen Jr Counsel of the

Office of Professional Responsibility FTS 6333365 or myself FTS
6332121.

Attachment
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rnni t1 ttoru nr1
.IaiflIunLQL2fl53D

February 16 1982

MEMORANDUM TO Heads of All Off iceŁ Bureaus Boards
Divisi9ns and All United States Attorneys

PROM William French Smi

Attorney General

SUBJECT Notification of Misconduct by nployees
of the Department of Justice

The Departments Office of Professional Responsibility which
reports directly to me or in appropriate cases to the Deputy
Attorney General the Associate Attorney General or the Solicitor
General iB responsible for overseeing investigations of allegations
of criminal or ethical misconduct by all employees of the Depattment
of Justice As head of that Office the Counsels function is to

ensure that Departmental employees continue to perform their duties in

accordance with the high professional standards expected of the

Nations principal law enforcement agency For this Office to perform
its function properly it must be promptly notified whenever

allegations of serious misconduct against any employee of the

Department are received

It has come to my attention that such prompt notification has

not been made in all instances and that confusion may exist as to the
responsibilities of the heads of all Offices Boards Bureaus
Divisions and the United States Attorneys in this regard All
allegations against Departmental employees legal and nonlegal
involving violations of law Departmental regulations or Departmental
standards of conduct must immediately be brought to the attention of
the Office of Professional Respon8ibility That Office will then
either monitor the conduct of the investigation into those
allegations or in appropriate situations will participate in or
direct those investigations Internal inspections units of the
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Department should continue to submit monthly reports to the Counsell

detailing the status and results of their current investigations You
are also reminded that Department employees have the option of

reporting allegations of misconduct directly to the Office of

Professional Responsibility as opposed to their own internal
inspection unit or where there is no specific unit any individual

discharging comparable duties

Please arrange for the distribution of copy of this memorandum
to each employee under your supervision In addition you should at

least semiannually remind your employees of the purpose and function
of the Office of Professional Responsibility and of the reporting
obligations set forth above
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TELETYPES

022885 From Laurence McWhorter Øput.y Director Executive
Office for United States Attorneys re Establishment
of Leonard Gilman Trust Fund

030185 From Susan Nellor Director Office of Legal
Services re Freedom of Information Act Mail

031185 From Richard DeHaan Director Office ofAdrninistra
tion and Review re FY 87 Spring Planning Submis
sion

031185 From Madison Brewer Director Office of Management
Information Systems and Support re Collection of

Magistrate Fines by United States Attorney Offices

031185 From William Tyson Director Executive Office for

United States Attorneys by ThoMaS Schrup Acting
Director Office of Legal Educatiqn re Fraud and

Financial Crime Seminar

031285 From Lowell Jensen Associate Attorney General re
Comprehensive Crime Control Act



VOL 33 NO MARCH 29 1985 PAGE 181

UNITED STATES ATTORNEYS LIST

DISTRICT U.S ATTORNEY

Alabama Frank Donaldson

Alabama John Bell

Alabama Sessions III

Alaska Michael Spaan
Arizona Stephen McNamee

Arkansas George Proctor

Arkansas Asa Hutchinson
California Joseph Russoniello

California Donald Ayer
California Robert Bonner
California Peter Nunez
Colorado Robert Miller
Connecticut Alan Nevas
Delaware Joseph Farnan Jr
District of Columbia Joseph diGenova
Florida Thomas Dillard
Florida Robert Merkie
Florida Stanley Marcus

Georgia Larry Thompson
Georgia Joe Whitley
Georgia Hinton Pierce
Guam David Wood
Hawaii Daniel Bent
Idaho William Vanhole
Illinois Gregory Jones
Illinois Frederick Hess

Illinois Gerald Fines

Indiana Lawrence Steele Jr
Indiana John Tinder

Iowa Evan Huitman
Iowa Richard Turner
Kansas Benjamin Burgess Jr
Kentucky Louis DeFalaise
Kentucky Ronald Meredith
Louisiana John Volz
Louisiana Stanford Bardwell Jr
Louisiana Joseph Cage Jr
Maine Richard Cohen
Maryland Frederick Motz

Massachusetts William Weld
Michigan Joel Shere
Michigan John Smietanka
Minnesota James Rosenbaurn

Mississippi Glen Davidson
Mississippi George Phillips
Missouri Thomas Dittmeier
Missouri Robert Ulrich
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UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY
Montana Byron Dunbar
Nebraska Ronald Lahners
Nevada Lanond Mills
New Hampshire Bruce Kenna
New Jersey Hunt Dumont
New Mexico William Lutz

New York Frederick Scullin Jr
New York Rudolph Giuliani
New York Raymond Deane
New York Salvatore Mar.toche

North Carolina Saiiruel Currin
North Carolina Kenneth McAllister
North Carolina Charles Brewer
North Dakota Rodney Webb
Ohio Patrick McLaughlin
Ohio Christopher Barnes
Oklahoma Layn Phillips
Oklahoma Donn Baker

Oklahoma William Price

Oregon Charles Turner
Pennsylvania Edward Dennis Jr
Pennsylvania James West
Pennsylvania Alan Johnson
Puerto Rico Daniel Lopez-Romo
Rhode Island Lincoln Almond
South Carolina Henry Dargan McMaster
South Dakota Philip Hogen
Tennessee John Gill Jr
Tennessee 14 Joe Brown
Tennessee Hickman Ewing Jr
Texas James Rolfe

Texas Daniel Hedges
Texas Robert Wortham
Texas Helen Eversberg
Utah Brent Ward
Vermont George Cook
Virgin Islands James Diehm
Virginia Elsie Munsell
Virginia John Alderman

Washington John Lamp
Washington Gene Anderson
West Virginia William Kolibash
West Virginia David Faber
Wisconsin Joseph Stadtmueller
Wisconsin John Byrnes
Wyoming Richard Stacy
North Mariana Islands David Wood
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