U.S. Department of Justice
Executive Office for United States Attorneys

United States
Attorneys’ Bulletin

Published by:

Executive Office for United States Attorneys, Washington, D. C.
For the use of all U.S. Department of Justice Attorneys

William P. Tyson, Director

EXECUTIVE . .

oRTes FOR Editor-in-Chief: Jason P. Green FTS 633-4024
STATES Editor: Judith C. Campbell FTS 673-6348
ATTORNEYS

TABLE OF CONTENTS

COMMENDATIONS . eevvsecscscscacsocscnnnnes D (1) |
POINTS TO REMEMBER .
Coordination Of United States Attorneys' Offices Surveys.....ceeceeeee .. 102
Personnel.......... Cesessseseas ceenes G L1 K
Teletypes To A1l United States Attorneys....... ceesesessnssesense cesese 103
CASENOTES
OFFICE OF THE SOLICITOR GENERAL........ ceececescsccsssssssssccsscssscss 103
CIVIL DIVISION....... llllll [ EEEREEEEREENXNNEN NN NN N NN B A B A I BN BCRCEE BB BRI R I 104
LAND AND NATURAL RESOURCES DIVISION.....cc0uu. P & ¥
UNITED STATES ATTORNEYS' OFFICES....... ceeescsssesssresnns cereesecncens 116
APPENDIX ........ .l...l.....‘.l. ..... ® 5 086 00 000 800 000000086002 DNBONONDNNOSDS 117
. VOL. 34, NO. 4 THIRTY-THIRD YEAR FEBRUARY 28, 1986

Please send change of address to Editor, United States Attorneys'Bulletin, Room
1629, Main Justice Building, 10th & PennsyTvania Avenue, N.W., Washington, D.C.
20530. .




VOL. 34, NO. 4 FEBRUARY 28, 1986 PAGE 101

' COMMENDATIONS

Assistant United States Attorneys VETA M. CARNEY and ROBERT C. PERRY,
Southern District of Indiana, were nominated for the Army and Air Force
Exchange Service Certificate of Appreciation and commended by Colonel Larry B.
Hughes, Director, Safety and Security, United States Air Force, for their
successful prosecution of a complex employee fraud/theft case.

Assistant United States Attorney SUZANNE B. CONLON, Northern District

of I1linois, was commended by Mr. James R. Reeves, Special Agent-in-Charge,

- Bureau of Alcohol, Tobacco, and Firearms, Department of Treasury, for her
successful prosecution of two Chicago firefighers for arson and conspiracy.

Assistant United States Attorney RICHARD H. DEANE, Northern District of
Georgia, was commended by Mr. William M. VonRaab, Commissioner of Customs,
United States Customs Service, for his successful prosecution of the Atlanta
Foreign Trade Zone operator Walter C. Loesche.

Assistant United States Attorneys ROGER W. DOKKEN, KAREN KOTHE, and
VIRGINIA A. MATHIS, District of Arizona, were commended by Mr. Herbert H.
Hawkins, Jr., Special Agent-in-Charge, Phoenix, Arizona, for their participa-
tion in a moot court training session on January 18, 1986.

‘ Assistant United States Attorney MIRIAM WANSLEY DUKE, Middle District of
Georgia, has been presented the prestigious Younger Federal Lawyer Award by the
Federal Bar Association for her outstanding service to the United States and

for her achievement in the federal Tlegal profession. In November 1985,
Assistant United States Attorney DUKE also was presented a Certificate of
Appreciation for Outstanding Public Service by the Federal Bureau of
Investigation. '

Assistant United States Attorney ROBERT E. L. EATON, District of Columbia,
was commended by Mr. Lawrence F. Watson, Acting Chief Counsel, Goddard Space
Flight Center, National Aeronautics and Space Administration, for his excellent
prosecution of TRI-COM v. NASA. Assistant United States Attorney EATON -also
was commended by Ms. Mary F. Wieseman, Inspector General, Small Business
Administration, for his fine work, advice, and counsel during the investigation
and trial of Trout v. Sanders.

Assistant United States Attorneys JOHN S. GRAHAM and R. CHRISTOPHER LOCKE,
Northern District of California, wére commended by Mr. Joseph E. Krueger,
Special Agent-in-Charge, Drug Enforcement Administration, San Francisco,
California, for their excellent assistance in the successful conclusion of the
Millerstrom case.

Assistant United States Attorney MEL S. JOHNSON, Eastern District of
Wisconsin, was commended by Mr. Elliot E. Lieb, Chief, Criminal Investigation
Division, Internal Revenue Service, Milwaukee, Wisconsin, for his successful
‘ prosecution of United States v. Calarco and Machi.
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Assistant United States Attorney R. CRAIG LAWRENCE, District of Columbia,
was commended by Mr. James H. Thessin, Assistant Legal Adviser for Management,
Department of State, for his excellent work in United States v. Lipkin.

Assistant United States Attorneys DAVID F. LEVI and GEORGE L. O'CONNELL,
Eastern District of California, were commended by Mr. L. R. McIntire,
Inspector-in-Charge, United States Postal Service, for their successful prose-
cution of United States v. Alprin.

Attorneys WILLIAM S. LYNCH, Senior Counsel for Litigation, and PETER C.
SPRUNG, Organized Crime and Racketeering Section, Criminal Division, were
commended by United States Attorney Joseph S. Cage, Jr., Western District of

Louisiana, for their outstanding work in the successful prosecution of United

States v. Carlock.

Assistant United States Attorney G. FRANK NOONAN, JR., District of Oregon,
was commended by Mr. J. Brian Hyland, Inspector General, Department of Labor,
for his excellent help to the San Francisco Regional office in combatting
Unemployment Insurance fraud.

Assistant United States Attorney MICHAEL V. RASMUSSEN, Northern District
of Alabama, was commended by Mr. William H. Webster, Director, Federal Bureau
of Investigation, for his successful prosecution of the 20-member "Dawson
Gang." :

Assistant United States Attorney ROBERT SELDON, District -of Columbia,
was commended by Mr. John J. Kelleher, Chief Counsel, United States Secret
Service, for his excellent work in Rodriquez v. Department of Treasury.

Assistant United States Attorney JAMES E. WHITE, Eastern District of
California, was commended by Major General Willard A. Shank, The Adjutant
General, State of California, for his successful resolution of Sebra v.
Neville.

POINTS TO REMEMBER

Coordination of United States Attorneys' Offices Surveys

United States Attorneys' offices personnel should be aware that by Order
of the Attorney General (DOJ Order No. 2810.1, dated June 13, 1980), all
surveys, questionnaires, or requests for information sought from one or more
United States Attorneys' offices by Department of Justice offices, boards,
divisions, field offices, or bureaus, or by other persons or organizations
outside the Department, including the private sector, or other United States
Government offices, Members of Congress or Committees, or the. General
Accounting Office (§gg USAM 1-8.300), should be submitted to the Executive
Office for United States Attorneys for coordination. If a United States
Attorney's office receives such surveys, questionnaires or requests for
information which have not been coordinated with the Executive Office for
United States Attorneys, or if assistance is needed in responding, please
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' contact the Office of Legal Services, Executive Office for United States
Attorneys (FTS 633-4024) to whom all surveys should be referred.

(Executive Office)

Personnel

Effective February 1, 1986, Larry D. Thompson resigned as United States
Attorney for the Northern District of Georgia.

Effective February 1, 1986, Stephen S. Cowen was court appointed United
‘States Attorney for the Northern District of Georgia.

Effective February 6, 1986, Breckinridge L. Willcox was court appointed
United States Attorney for the District of Maryland.

(Executive Office)

Teletypes to All United States Attorneys

A listing of recent teletypes sent by the Executive Office is appended
to this Bulletin. If a United States Attorney's office has not received one or
more of these teletypes, copies may be obtained by contacting the Communica-
tions Center, Executive Office for United States Attorneys, at FTS 633-1020.

(Executive Office)
CASENOTES
OFFICE OF THE SOLICITOR GENERAL

The Solicitor General has authorized the filing of:

A petition for certiorari in Yuckert v. Heckler, 774 F.2d 1365 (9th Cir.
1985). The question presented concerns the validity of a regulation promul-
gated by the Secretary of Health and Human Services to assist decision-makers
in determining whether an individual seeking Social Security benefits is
disabled.

- A protective petition for certiorari in Johnson v. Heckler, 769 F.2d 1202
(7th Cir. 1985). The question presented is the validity of the "severity"
regulation at issue in the Yuckert case.

A brief amicus curiae in Atkins v. Rivera, 395 Mass. 189 (1985). The
‘ issue is whether an HHS regulation, permitting states which participate in

the Medicaid program to use a period up to six months for computing the excess
income an applicant must spend on medical care before qualifying for Medicaid,
js arbitrary, capricious, or otherwise unlawful.
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CIVIL DIVISION

SUPREME COURT HOLDS THAT NEGLIGENT ACTION BY A GOVERNMENTAL
OFFICIAL DOES NOT CONSTITUTE A VIOLATION OF THE DUE PROCESS CLAUSE.

These two cases raise the issue of when prisoners can bring, actions
against state officials for alleged violations of their due process rights.
In Daniels, a state prisoner was injured when a jailer negligently.left a
p11iow on a staircase and the prisoner tripped over it. In Davidson, a state
prisoner was threatened by another inmate, and he reported the threat to prison
authorities. Through negligence, the authorities fajled to take action and the
prisoner was injured by an attack from the other inmate. In each of these
actions, the prisoners brought suits under 42 U.S.C. §1983, contending that
their due process rights had been violated. The government participated in
Davidson as amicus curiae. : C

In Daniels, the Court ruled unanimously against the prisoner. The
ma30r1ty held that the due process clause was not meant to protect against
injury inflicted by government officials as a result of negligence alone, which
was all that the p1a1ntiff—prisoner had alleged. In so holding, the Court
overruled its decision in Parratt v. Taylor, 451 U.S. 527 (198l) to the extent
that the opinion there indicated that mere negligence would const1tute a v1o1a-
tion of due process. .

In Davidson, the majority applied the result in Daniels and simp]y held
that the prisoner's action could not be sustained because it too was based
purely on a claim of negligence. Justice Stevens concurred in the result on
the ground that, although there had been a deprivation of a constitutionally
protected 11berty interest, no due process violation had occurred because -the
state need not provide a remedy for all such deprivations. Thus, the fact that
the prisoner was barred by state sovereign immunity principles from suing the
responsible state officials did not necessarily violate due process, a]though
Justice Stevens left open the possibility that it might. Justice Brennan
dissented on the ground that he thought the record in Davidson revealed that:
the prison officials had been reckless in not protecting the threatened inmate.
Justices Blackmun and Marshall dissented on the ground that mere negligence
does violate the due process clause when a prisoner is prevented by -his
incarceration from defending himself against attack, and is, therefore, totally
dependent on prison officials for his protection.

These decisions should have an enormous impact on future Bivens
Titigation.

Davidson v. Cannon, u.s. , No. 84-6470, Daniels v. Williams, No.
84-5877 (Jan. 21, 1986). D. J. #s 145-0-1700 and 157-79-2422.

Attorneys: Barbara L. Herwig (FTS 633-4525) and Douglas N. Letter (FTS
633-3427), Civil Division.
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. SUPREME COURT STRIKES DOWN FEDERAL RESERVE BOARD'S ATTEMPT TO
REGULATE NONBANK BANKS.

Under the Bank Holding Company Act of 1956, the Federal Reserve Board
has broad regulatory authority over any company that has control over any bank.
The Act defines a "bank" as an institution that "(1) accepts deposits that the

“depositor has a legal right to withdraw on demand, and (2) engages in the
- business of making commercial loans." Responding to a proliferation of
“ “nonbank banks," i.e., financial institutions that do not make commercial loans
“or that offer negotiable order of withdrawal accounts but not traditional
checking -accounts, the Board amended Regulation Y in 1984 to sweep "nonbank
“banks" under its regulatory authority. It did this by defining "demand
. deposits" to include NOW accounts even though the banks have a right to require
advance notice prior to withdrawal from a NOW account, thus not giving the
depositor a "legal right" to withdraw on demand. It also amended the ‘defini-
tion of "commercial loan" to include "any 1loan other than a loan. to an
individual for personal, family, household, or charitable purposes." Under
" this definition the purchase of retail installment Tloans, commercial paper,
" ‘money market instruments, certificates of deposits and bankers' acceptances
~ were considered "commercial loans." =

Several actions were filed challenging the Board's statutory authority

" to extend its regulatory powers by redefining statutory terms. The suits were

consolidated in the Tenth Circuit, and the court of appeals invalidated both
parts of the amended regulation.

“The Board's petition for certiorari was granted. The Solicitor General
* determined that the United States would participate as amicus curiae on behalf
of ‘the Department of Treasury and the Office of the Comptroller of the Currency
‘in -support of the respondents rather than in support of the Board. The Supreme
. Court ‘has just affirmed the court of appeals decision, holding that the Board's
- -interpretation of the statutory terms of the definition of "bank" was not a
“.peasonable interpretation. Although the Court acknowledged that it might be
‘consistent with the broad purpose of the Bank Holding Company Act to regulate
institutions that are the functional equivalent of banks, the Court held that
" .the Board could not do so "at the expense of the terms of the statute .
> [which] takes no account of the processes of compromise and, in the end,
" “prevents the effectuation of congressional intent.”

Board of Governors of the Federal Reserve System v. Dimension Financial
Corporation, u.s. . No. 84-1274 (Jan. 22, 1986). D. J. #

) Attorneys: John F. Cordes (FTS 633-3380) and Freddi Lipstein (FTS
-t .633-3542), Civil Division. ‘ :
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SUPREME COURT GRANTS CERTIORARI, VACATES COURT OF APPEALS DECISION,
AND DIRECTS CASE TO BE TRANSFERRED TO THE FEDERAL CIRCUIT IN CASE
WHERE JURISDICTION WAS NOT RAISED IN CERTIORARI PETITION.

Since the early 1950's, the Secretary has used an unwritten standard,
the so-called "$50 Rule," to evaluate whether particular local educational
agencies (LEAs) are "generally comparable" to a claimant in determining how
much Impact Aid the claimant is entitled to for providing a free public educa-
tion to children whose parents live or work on federal property. If the
average local contribution of a selected school district is more than $50
higher than the claimant's contribution (per nonfederally-connected child),
they are not considered comparable. In fiscal years 1978 and 1979, the Secre-
tary also used a "grid" to make that evaluation.

Plaintiffs, fifty-five LEA's in California which had filed Impact Aid
applications for FY 1979, challenged the validity of the $50 Rule and sought an
order requiring the Department's approval of their amended applications. The
district court determined that the $50 Rule was invalid because it acted as a
cap on benefits where neither the statute nor its Jlegislative history
authorized such a cap. The court then ordered the Department to process
plaintiffs' amended applications in accordance with the grid alone. The
government appealed.

On appeal, the court of appeals ruled that it lacked jurisdiction over
49 of the claims because they all exceeded $10,000 and should have been brought
in the Claims Court. With respect to the remaining six claims, it held that
the $50 Rule was valid because it was consistent with the language of the
statute and the entire scope of the legislative history. The court noted that
the entire 30-year history of the law, which included 14 amendments (none of
which changed the Secretary's determination of comparability), supported the
Secretary's interpretation. The court also ruled that the notice and comment
procedures of the APA were not applicable to the $50 Rule. Finally, the court
rejected the plaintiffs' estoppel argument, emphasizing that "[t]he Supreme
Court has never decided that estoppel may run against the government."

The plaintiffs then filed a petition for certiorari in which they
challenged only the Ninth Circuit's determination that the $50 Rule was valid.
Even though the plaintiffs did not raise the jurisdictional issue in their
petition, the Supreme Court has just granted certiorari, vacated the court of
appeals decision, and directed the court of appeals to transfer the case to the
Federal Circuit. The Court, thus necessarily, concluded that the jurisdiction
of the district court had rested in part on the Little Tucker Act, 28 U.S.C.
§1346(a)(2), and that jurisdiction over the appeal Tlay exclusively in the
Federal Circuit under 28 U.S.C. §1295(a)(2).

Chula Vista City School District v. Bell, U.S. » No. 85-833 (Jan. 27,
1986). D. J. # 145-16-2094.

Attorneys: Anthony J. Steinmeyer (FTS 633-3388) and Howard S. Scher (FTS
633-4820), Civil Division.
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' . SUPREME COURT DECLINES TO REVIEW FINE OF $2 BILLION LEVIED AGAINST
'EXXON .IN FAVOR OF THE UNITED STATES.

In this case, the Supreme Court denied a petition for certiorari by Exxon
~ Corporation challenging a judgment of nearly $2 billion rendered against it in
‘the district court and sustained by the Temporary Emergency Court of Appeals
v. (TECA). The suit was brought by the United States seeking restitution of over-
.~ charges that Exxon caused by violating the oil price provisions of the Energy
Policy and Conservation Act. Prior to the passage of that statute, the price
‘of 0il had been subject to controls established under other federal legisla-
tion. The Energy Policy and Conservation Act lifted these controls, but only
with respect to "new oil"--i.e., oil produced from new sources, or from
expanded production of existing wells by means, for example, of new production
techniques. In this case, Exxon claimed that the o0il in issue here was "new
"0il."™ The Department of Energy rejected that claim, on the ground that Exxon
had simply shut down production on some oil leases, and diverted the potential
output -on those leases to others under which it had control. The district
" court. finding that Exxon had persisted in this policy, notwithstanding the
- .clear prohibition of Department of Energy Policy, found that the company had
‘caused approximately $2 billion in overcharges. The court ordered the money
- paid to the states for energy and transportation improvements, since the
individual victims of the overcharges could not be established. The TECA
affirmed, and the Supreme Court has now denied certiorari. The Court also
" declined to review objections raised by various oil purchasers and public
-interest groups which sought a different allocation of the funds payable by

- Exxon.

Exxon Corp. v. United States, U.S. , Nos. 85-429, 85-430, 85-432,
G T “a44 (Jan. 78, 1986). D J. # 146-18-57-760. -

Attorneys: Robert Greenspan (FTS 633-5428) and John C. Hoyle (FTS
633-3547), Civil Division '

SUPREME , COURT HOLDS THAT VOCATIONAL REHABILITATION AID THAT ENABLES
DISABLED RECIPIENT TO ATTEND PRIVATE CHRISTIAN COLLEGE IN ORDER TO
PREPARE FOR CHURCH-ORIENTED CAREER DOES NOT VIOLATE THE ESTABLISH-
MENT CLAUSE. '

" This case arises from a state agency's denial of financial assistance
for vocational rehabilitation to petitioner Witters, who is blind solely
because of the vocational path that he had chosen for himself--a church-
oriented career. Petitioner challenged this denial in the state administrative
bodies and courts as unconstitutional on equal protection and free exercise
grounds. The Supreme Court of Washington, however, rejected his challenge and
ruled, instead. that the denial of financial assistance was required by the
Establishment Clause of the First Amendment. The Supreme Court of the United

.States then granted certiorari, and the government filed an amicus brief
‘ supporting the petitioner. The government argued that religiously neutral
assistance under a program designed to help a class of disabled persons did not
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have the effect of impermissibly advancing .religion merely because a

- beneficiary of the program has chosen a church-oriented career. To hold other-
wise -would cast doubt on the constitutionality of such programs as the federal
government's G.I. Bill and Pell Grant programs, which provide financial assis-
tance for education on the basis of military service or financial need, respec-
tively, regardless of the particular nature of the career path chosen by
individual beneficiaries.

The Supreme Court has now--in a rare show of unanimity in this area of
constitutional law--held that, on the record before it, the provision of
financial assistance to petitioner Witters does not offend the establishment
clause. (The other issues lurking in the case were not reached, and the case
was remanded for further proceedings.) The opinion of the Court, joined in its
entirety by all members except Justice 0'Connor (who declined to join the
discussion in Part II), indicated that a combination of factors surrounding the
operation of the state program reveal that the financial aid is for the benefit
of the disabled recipient and does not constitute state action sponsoring or
subsidizing religion. In addition, five members of the Court indicated (in
three concurring opinions) that they would have articulated a broader principle
to govern cases of this kind, where religiously neutral programs may result in
some -indirect benefit to religious organizations. Apparently, however, these
Justices chose to refrain from insisting that their views be incorporated in
the opinion of the Court, so that an essentially unanimous opinion could be
issued. :

Witters v. Washington Department of Services for the Blind, U.S;
No. 84-1070 (Jan. 27, 1986). D. J. # 145-0-1663. 4 o

Attorneys: Anthony S. Steinmeyer ( FTS 633-3388) and Michael.Jay Singer
(FTS 633-4815), Civil Division. :

D.C. CIRCUIT AFFIRM'S DISTRICT COURT DECISION HOLDING ARBITRARY 'AND
- CAPRICIOUS NAVY SECRETARY'S DETERMINATION TO REVOKE PREFERENCE

FAVORING UNITED STATES FLAG CARRIER UNDER CARGO PREFERENCE ACT OF

1904. g :

The Cargo Preference Act of 1904 compels the government to ship military
cargo by United States flag carriers except where the President determines that
the rates charged by United States flag carriers are "excessive or otherwise
unreasonable." Here, the Secretary of the Navy, acting as the President's
delegate, determined that the rates charged by Rainbow Navigation, the sole
United States flag carrier offering service between the United States and
Iceland, were excessive and otherwise unredsonable. His determination rested
in part upon an economic analysis of the carrier's rates and in part upon
foreign policy considerations concerning United States - Iceland relations that
were affected by this trade issue. Rainbow obtained an injunction in the
district court, which found that the statute prohibited the Secretary from
taking non-economic factors into account in making his determination and that
the determination on economic grounds was arbitrary and capricious. On appeal,
we contended that' the determination was committed to agency discretion and thus
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‘ . exempt from judicial- review and was not arbitrary and capricious.. The D.C.
Circuit has affirmed the district court's decision. Judge Scalia's opinion
concludes that the freight rate determination under this statute must rest only
on economic factors. With respect to those factors, the Court concluded that
the statute's ‘"excessive and otherwise unreasonable" standard ' provided
sufficient guidance for meaningful judicial review, especially in light of DOD
regulations that interpret the standard to proscribe only rates in excess of
those necessary to permit the carrier to make a fair profit.

Rainbow Navigation, Inc. v. Department Of The Navy; F.2d _s No.
85-6046 (D.C. Cir. Jan. 27, 1986). D. J. # 145-6-2776. N

Attorneys: Leonard Schaitman (FTS 633-3441) and Peter R. Maier .(FTS
633-4053), Civil Division. S : -

D.C. CIRCUIT GRANTS PETITION FOR REHEARING,EE_BANC IN EXEMPTION-lO
SUNSHINE ACT. : A

On October 22, 1985, a panel of the District of Columbia Circuit held
that transcripts of agency meetings, closed pursuant to Exemption 10 of the
Government in Sunshine Act because they concern the agency's participation in a
civil action, must be made public once the subject litigation has ended. Since
the panel opinion eviscerates the attorney-client privilege as it applies to

‘ the Sunshine Act agencies, the government petitioned for rehearing en banc,
arguing that the panel's decision is erroneous in two respects. First, it was
contrary to the plain language of the statute which permits an agency to deny
public access to a record of a meeting which concerns "the agency's participa-
tion in a civil action,” 5 U.S.C. §552b(c)(10), and makes no provision for
release once the litigation is over. Second, it is without basis in the legis-
lative history. Indeed, the Senate Report which the panel principally relied
on to hold that the record must be released reported on a bill which did not
require an agency to keep any record of meetings-closed pursuant to Exemption
10. On January 16, 1986, the D.C. Circuit granted the government's petition
for rehearing en banc.

Clark-Cowlitz Joint Operating Agency v. FERC, F.2d , No. 83-2111
(D.C. Cir. Jan. 17, 1986). D. J. # 145-19-297. - :

Attorneys: Leonard Schaitman (FTS'633-3441) and' Mar]eiéh DoQén:(FTS
633-4820), Civil Division. ‘ -

D.C. CIRCUIT ON GOVERNMENT'S SUGGESTION GRANTS REHEARING EN .BANC ON
QUESTION WHETHER AN AGENCY CAN CHANGE A JUDICIALLY-SUSTAINED STATU-
TORY INTERPRETATION WITHOUT BEING PRECLUDED BY COLLATERAL ESTOPPEL. .

. In an October 22, 1985 decision, a panel ofAfhe'D.C; Circuit he1d¢that
. a prior Eleventh Circuit decision upholding an .agency's interpretation of a
statute precludes the agency from later .adopting the interpretation. of its
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prior opponent. Parties on the agency's side in the prior litigation had
initiated this suit seeking to hold the agency to the first interpretation
under the doctrine of collateral estoppel. The panel concluded that Federal
Energy Regulatory Commission (FERC) had no right to defend its current
interpretation of the Federal Power Act's "municipal preference" provision
after its earlier and contrary interpretation had been upheld by the Eleventh
Circuit in Titigation involving the same parties and intervenors. The panel's
ruling appeared to be incorrect as a matter of both preclusion and administra-
tive law. It also had serious implications respecting agency power to revise
or correct statutory interpretations which have been sustained in prior
industry-wide litigation. The Solicitor General, therefore, authorized the
United States, on behalf of all government agencies, to file an amicus brief
urging the D.C. Circuit to grant FERC's petition for rehearing en banc and to
reconsider this aspect of the panel decision. The court of appeals, on
January 16, 1986, granted rehearing en banc, vacated the panel decision, and
will issue a further order governing the en banc proceedings.

Clark-Cowlitz Joint Operating Agency v. FERC, F.2d » No. 83-2231
(D.C. Cir. Jan. 16, 1986). D. J. # 145-19-47%,

Attorneys: Leonard Schaitman (FTS 633-3441) and Michael Kimmel (FTS
633-5714), Civil Division.

0.C. CIRCUIT AFFIRMS DISTRICT COURT JUDGMENT THAT CASH TRANSFERS TO
ISRAEL DO NOT TRIGGER THE PROVISIONS OF THE CARGO PREFERENCE ACT.

Congress gives non-military aid to Israel in the form of cash transfers--
annual deposits of funds in an Israeli bank account. Aside from the require-
ment that the money not be spent on military purchases, the United States
places no restrictions on how the money is used, and no documentation regarding
how the money actually was spent is required. Congress has, however,
instructed the President that, in exercising his authority under the cash
transfer program, he shall ensure that the level of cash transfers "does not
cause an adverse impact on the total amount of non-military exports from the
United States to Israel." American shipping interests argued that this
language regarding "adverse impact" triggered the Cargo Preference Act, 46
U.S.C. §1241(b)(1), which requires, inter alia, that whenever the United States
advances funds or credits in connection with the furnishing to a foreign nation
of equipment, materials or commodities, 50 percent of the goods have to be
shipped on United States flag commercial vessels. The State Department's
Agency for International Development (AID) took the position that the Cargo
Preference Act did not apply to pure transfers of cash, since the cash could be
spent in virtually any way, and there was no requirement that actual purchases
be documented.

The district court agreed with the AID interpretation, and an appeal was
taken by the shipping interests. Three days after oral argument, the court of
appeals affirmed, adopting the district court's (and AID's) reasoning that
unrestricted cash transfers do not trigger the Cargo Preference Act.
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Council Of American Flag Ship Operators'v. United States, F.2d ,
No. 84-5850 (D. C. Cir. dJan. 15, 1986). D. J. # 145-2-427.

‘Attorneys: John F. Cordes (FTS 633-3380) and Richard A. Olderman (FTS
633-4053), Civil Division.

" .THIRD CIRCUIT AFFIRMS STRICT LIABILITY OF STATES FOR UNAUTHORIZED
ISSUANCES OF FOOD STAMPS BUT DENIES UNITED STATES INTEREST ON THE
AMOUNT DUE.

The Department of Agriculture sought to recover from the Commonwealth
of Pennsylvania several hundred thousand dollars that represented the
dollar value of food stamps the Commonwealth issued on expired, duplicate,

out of state or other invalid participation cards. The Commonwealth
claimed that the government could not recover these amounts without showing
actual financial 1loss resulting from the unauthorized issuances. The

government also sought to recover interest on the debts created by the
unauthorized 1ssuances.

The Commonwealth sued in district court claiming that the Food Stamp
Act permits recoupment only where there has been an actual financial loss
even if food stamps are issued on invalid participation cards. It also
claimed that the government had no right to recover interest against the
state. The district court held that the Food Stamp Act authorizes a
presumption of loss and that individualized determinations in every case of
an unauthorized issuance would unduly burden the program. The court held,
however, that the United States could not recover interest because the Debt
Collection Act of 1982, in particular 31 U.S.C. §3717, has abrogated the
common law right to recover interest against states and there is no
explicit provision in the Food Stamp Act to provide for interest.

The Commonwealth appealed the strict 1liability ruling and the govern-
ment cross-appealed on the interest question. The Third Circuit af firmed
the district court's decision on both points, finding that a presumption of
financial loss is warranted by the Food Stamp Act and minimizes administra-
tive costs of the program thus maximizing benefits. The court of appeals
agreed with the district court, however, that in the absence of a specific
statutory provision authorizing interest, the Debt Collection Act has
abrogated the common 1law right to recoup interest against ‘states. In

reaching this conclusion, the court adopted the decision of the . Second

Circuit in Perales v. United States, 751 F.2d 95 (2d Cir. 1984).

Commonwealth Of Pennsylvania v. Uﬁited' States, F.2d , Nos.
85-5186 and 85-5269 (3d Cir. Jan. 6, 1986). D. J. # 147-63-18.

Attorneys: William Kanter (FTS 633-1597) and Freddi Lipstein (FTS
633-3542), Civil Division. .
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SIXTH CIRCUIT HOLDS THAT REQUIRED RECORDS EXCEPTION TO THE FIFTH
AMENDMENT PRIVILEGE AGAINST SELF-INCRIMINATION APPLIES TO ODOMETER
STATEMENTS, AND THAT AN AUTO DEALER MUST PRODUCE SUCH RECORDS TO A
GRAND JURY.

By federal Tlaw, automobile dealers are required to keep odometer state-
ments and make them available to agents of the Secretary of Transportation for
inspection. These statements must be provided by all persons selling cars, and
indicate whether the seller knows that the mileage on the odometer is accurate.
In these consolidated cases, two grand juries in Kentucky (which, with
Tennessee, is the odometer tampering capital of the United States) were
investigating instances of suspected odometer tampering, which is a federal
crime. Two used car dealers were summoned to appear before the grand juries
and to bring with them odometer statements covering specified years. The '
dealers claimed that, under the Fifth: Amendment's protection against self-
incrimination, they did not have to produce their odometer records. (The
government had information that one of the dealers had not kept the statements,
which 1is itself a federal crime.) They asked the respective district courts
supervising the grand juries to quash the subpoenas. Both district courts held
that the statements themselves were covered by the required records exception
to the Fifth Amendment. This exception covers certain types of documents
required to be kept by law if needed for a legitimate regulatory purpose.
However, the district courts held that the act of producing the documents could
be incriminatory, and could not therefore be compelled. We appealed arguing
that the required records exception applies to both the contents of the record
and to their production; hence, holders of such records could not decline to
produce them for a grand jury even if doing so might tend to incriminate them.
The Sixth Circuit has now accepted our contention, holding that the required
records exception is an exception to the privilege against self-incrimination
and applies even though production of the documents could lead to evidence that
would be used against the holder of the documents. This is the first court of
appeals to have ruled on this issue since the Supreme Court held that the Fifth
Amendment can protect against compelled production of documents even if the
contents of those documents are not protected, United States v. Doe, 104 S. Ct.
1237 (1984), and we expect other cases presenting this issue to arise.

In Re Grand Jury Subpoena Served Upon Randall Underhill And In Re Grand
Jury Proceedings, Ward Massey, F.2d _, Nos. 85-5127 and 85-5134 (6th
Cir. Jan. 13, 1986). D. J. #s 183-31-5, 183-30-2. B

Attorneys: Leonard Schaitman (FTS 633-3441) and Douglas N. Letter (FTS
633-3427), Civil Division.

¢

SEVENTH CIRCUIT EN BANC HOLDS THAT THE FBI DID NOT DEPRIVE A JOB
APPLICANT OF A LTIBERTY INTEREST BY TRANSMITTING AN INVESTIGATORY
FILE--WHICH CONTAINED DISPARAGING INFORMATION ABOUT THE APPLICANT--
TO PROSPECTIVE FEDERAL GOVERNMENT EMPLOYERS.

Plaintiff Perry applied for a position as law enforcement officer with
the Bureau of Alcohol, Tobacco and Firearms (BATF). The BATF expressed
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interest, but after reading an investigatory file compiled by the FBI, it
rescinded- its offer of employment. The file contained reports from third
parties, including local law enforcement officers, that Perry on several
occasions had impersonated federal officials and engaged in other questionable
conduct. Perry brought suit against the FBI, alleging that dissemination of
the information deprived him of liberty without due process. A divided panel

. of the court of appeals agreed, reasoning that because the FBI file stigmatized

plaintiff and as a practical matter foreclosed future job opportunities in the

. government, the FBI had, deprived plaintiff of a liberty interest under the

Fifth Amendment. Accordingly, it remanded the case with instructions to deter-

© mine what process was due in the circumstances.

The en banc court has just reversed, holding that the FBI's transmittal of

the file was consistent with the Fifth Amendment. The court (7-2) first stated

that .a failure to hire in these circumstances did not implicate a liberty
interest.  While the —majority acknowledged that plaintiff's future job
prospects might be impaired, it suggested that only .a legal foreclosure of job
opportunities could constitute the deprivation of a liberty interest. Second,

- the court held that even if the liberty interest claim were cognizable,.Perry
had .received all the process that was due--namely, he .had been given the
_opportunity to rebut the charges in writing, and his rebuttal had been placed

in the FBI file.

Perry v. FBI, _ F.2d__, No. 82-1136 (9th Cir. Jan. 23, 1986). D. J. #

o TEBTe-u3m. T

Attorneys: Harold Krent (FTS 633-3159), Civil Division.

- EN :BANC ELEVENTH CIRCUIT HOLDS THAT FERES .DOCTRINE DOES NOT BAR
.. RCTION ON BEHALF OF SERVICEMAN. ALLEGING NEGLIGENCE OF ONLY CIVILIAN
EMPLOYEES OF THE GOVERNMENT. . :

~ Horton Johnson, a helicopter pilot for the Coast Guard, was killed when
his helicopter crashed during a rescue mission.on the high seas. Plaintiff,
Johnson's wife and the administrator of his estate, brought this action under

~ the Federal Tort Claims Act alleging that FAA.air traffic controllers were
.. negligent in guiding Johnson's helicopter. The district court dismissed the

complaint on the basis that the injury was incident to Johnson's military
service and thus barred by Feres v. United States, 340 U.S. 135 (1950). A
panel. of the Eleventh Circuit reversed. The panel reasoned that the primary
basis for the Feres doctrine was the potential for disruption of military
discipline, and” that this concern is inapplicable when the serviceman sues
civilian employees of the government rather than fellow servicemen. The
Eleventh Circuit granted our suggestion for rehearing en banc but has now

jssued a short per curiam opinion reinstating the panel opinion. The
government is considering whether to seek certiorari.

Johnson v. United States, F.2d , No. 83-5764 (11th Cir. Jan. 13,
1986). D. J. # 157-18-1891. :
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Lt

Attorneys: Robért S. Greenspan (FTS 633-5428) and Nicholas S. Zeppos (FTS ‘
633-5431), Civil Division. : L

ng

LAND AND NATURAL RESOURCES DIVISION

CONDEMNATION: -VALUATION OF UNIMPROVED LAND REQUIRES EVIDENCE OF = -
COMPARABLE SALES OF UNIMPROVED PROPERTY AT TIME OF TAKING. . .. ..

In a published opinion, the Fourth Circuit reversed and remanded this
condemnation award case to the Eastern District of Virginia, finding -that ‘the
district court committed error both when it determined (1) on motions in limine
that the landowners were entitled to the value of the condemned property as
improved by WMATA rather than the unimproved value, and (2) attempted- to
predetermine the outcome of a reversal on the first issue by subtracting the
value of the improvements from the value of the land improved in order to
establish the unimproved value. ‘ : T

The Fourth Circuit reversed the district court both in awarding -the
improved value of the property, and in the method used to predetermine the
outcome of a reversal. The court stated that the right of entry: agreement
could not be construed as contemplating a rent on the property in the form of

WMATA's improvements, and that under condemnation law the condemnee'is entitled
only to the unimproved value at the date of taking. The court furthermore
stated that the proper method for determining the unimproved value requires
evidence of comparable sales -of unimproved parcels at the time of .the taking,
and that it was improper for the district court to attempt to determine that
amount by subtracting the specific value of one improvement from the improved
value of the property. The court also stated that it rejected WMATA's
contention that the property should be valued as of the date of the right of
entry, although WMATA .made 'no such contention. The case was remanded for
determination of the unimproved value at the date of taking.

WMATA v. One Parcel of Land in Fairfax County, VA, F.2d , No. 85-1200
- (4th Cir. Jan. 2, 1986).. D. J. # 33-48-818-102. _— .

Attorneys: William B. -Lazarus (FTS 633-4168) and Martin W. -Matzen (FTS
633-4426), Land and Natural Resources Division. T

INDIAN TRIBES RESCISSION OF ITS APPROVAL OF A PROPOSED MINERALS |
AGREEMENT SUSTAINED. :

The Indian Mineral .Development Act of 1982 ("IMDA"), 96 Stat. 1938,.25
U.S.C. §2101 et seq., authorizes Indian -tribes and individual ‘restricted
Indians to enter into joint ventures and other:"minerals agreements" ‘providing
for the exploration and development of Indian-owned mineral resources... The
IMDA  further provides, however, that any such minerals agreements: must . be
approved by the Secretary of the Interior. T
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Pursuant to the IMDA, the Blackfeet Tribe and Quantum Exploration Co.
agreed upon and signed a proposed minerals agreement giving Quantum the right
to explore for, and develop, oil and gas resources on the Blackfeet Reserva-
tion. The proposed agreement was then submitted by the Tribe and Quantum to
the Secretary for his approval or disapproval. Before the Secretary acted on
the proposal, however, the Tribe, acting in part upon advice given by the
Bureau of Indian Affairs ("BIA"), enacted a tribal resolution rescinding its
prior approval of the proposed agreement. The Secretary, therefore, took no
action upon the proposal.

Quantum then filed an action in the district court seeking an order
directing the Secretary to act upon the proposal. The district court, however,

- dismissed the action and Quantum appealed.

The court of appeals affirmed. The court held that, as statutory language
requiring governmental approval of -Indian- agreements traditionally means that
such agreements are wholly invalid absent the requisite governmental approval,
the Tribe remained free to withdraw its assent to the proposal at any time
prior to Secretarial approval. Consequently, as the Tribe had validly
rescinded its approval to the proposal, there was no longer any agreement in
being upon which the Secretary could act--the Tribe, by its rescission had
withdrawn the proposal. The court also held that the BIA was free to advise
the Tribe concerning the proposed mineral agreement.

Quantum Exploration, Inc. v. Hodel, F.2d , No. 84-4406 (9th Cir.
Jan. 21, 1986). D. J. ¥ 90-6-8-4T1.

Attorneys: Robert L. Klarquist (FTS 633-2731) and Jacques B. Gelin (FTS
633-2762), Land and Natural Resources Division. : :

" CHEROKEE NATION NOT PRECLUDED BY ALLEGING A TAKING OF ITS INTERESTS
IN BED OF NAVIGABLE RIVER BY CONSTRUCTION OF NAVIGATION PROJECT.

The Cherokee Nation owns parts of the bed of the Arkansas River, a
navigable stream. Pursuant to congressional authorization under the Commerce
Clause, the United States constructed the McClellan-Kerr Navigation Project on
the Arkansas River. The Tribe filed suit alleging a Fifth Amendment taking,
seeking just compensation for past and future loss of mineral deposits, fair
market value of dam sites, and other damage to the bed and banks of the
Arkansas River. The district court granted summary judgment in favor of the
Tribe holding that the United States, having granted fee simple title to the
banks and bed of the Arkansas River with no reservation of a navigational
servitude, is 1liable for a taking of private property and must pay Jjust
compensation. The court of appeals affirmed on different grounds. By a 2-1
vote, it held that although the United States has the power under the Commerce
Clause to exercise its navigational servitude over that river, its right is
limited by the "unique circumstances" of Cherokee history, the terms of the
treaty patent, and the government's fiduciary duty, which preclude exempting
the federal government from 1liability for damage to the tribe's property
interests. :
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Cherokee Nation of Oklahoma v. United States, F.2d , No. 84-2355
(10th Cir, Jan._23, 1986). D. J. # 90-2-4-949,

Attorneys: Jeffrey P. Minear (FTS 633-3957), Office of the Solicitor
General; Jacques B. Gelin (FTS 633-2762), Land and Natural Resources
Division.

UNITED STATES ATTORNEYS' OFFICES
MIDDLE DISTRICT OF GEORGIA

DISTRICT COURT HOLDS THAT A TORT ACTION ALLEGING THE NEGLIGENT
DESIGN AND CREATION OF MILITARY SPECIFICATIONS FOR EXPLOSIVES IS :
BARRED BY THE DISCRETIONARY FUNCTION EXCEPTION.

An explosion took place in a pyrotechnic plant in Byron, Georgia,
resulting in the death of one employee and serious injury to another.. K At the
time of the explosion, the employees were screening and packaging a powder
mixture for a California-based corporation for use in that corporation's
contract with the United States Navy for the manufacture of "1mpulse
cartridges.” Plaintiffs contended that the United States had neg]igently
designed and created military specifications for exp]os1ves, posing an
unreasonable risk of harm to those following the specifications in manufacture.
Plaintiffs also contended that the government and the contractor failed to g1ve
adequate warnings, failed to give adequate instructions on safe handling, and
failed to make safety inspections regarding the powders forming the exp]os1ves.

The United States filed a motion to dismiss based on the d1scret1onary
function exception to the FTCA. The district court granted the motion, f1nd1ng
that the design and creation of military specifications for exp]os1ves are "of
vital importance to the success of the Department of the Navy's and hence the

government's program which is 'to prov1de for the common defense.'" The court.
stated that "it is difficult to conceive of a more momentous governmental
function." Finally, the court was persuaded that the design and creation of

specifications "is perforce a planning as opposed to an operat1ona1 activity.®
Therefore, the court held that the case fell within the d1scret1onary funct1on
exception.

The court went on to a]ternat1ve1y hold that the plaintiffs had not
established any affirmative acts or omissions on the part of the Un1ted
States giving rise to an actionable duty under Georgia law. The government
contractor was granted summary judgment based upon the statutory emp]oyer
doctrine.

Maynard v. United States, F. Supp , Nos. 81-304-MAC and 81-305-MAC
(M.D. Ga. Jan. 15, 1986). D. J. #s 157_T§M 411 and 157-19M- a12.

Attorney: Frank L. BUTLER, III (FTS 238-0454), Assistant United States
Attorney, Middle District of Georgia.
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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
TELETYPES TO ALL UNITED STATES ATTORNEYS

02-05 & From William P. Tyson, Director, by Jason P. Green, Director,
06-86 Office of Legal Services, re: "Unauthorized Survey of United
States Attorneys."

02-06-86 From William P. Tyson, Director, by Jason P. Green, Director,
Office of Legal Services, re: "Spanish Translation--Victim-Witness
Handbook and Preparing to Testify Pamphlet."

02-06-86 . From William P. Tyson, Director, by Laurence S. McWhorter, Deputy
, Director, re: "United States Attorneys' Drug Education Conference,
March 3-5, 1986, Clearwater, Florida."

02-10-86 From Richard L. DeHaan, Director, Office of Administration and
: Review, re: "Employment Control Procedures."

. 02-10-86 . From William P. Tyson, Director, re: ‘“Larry D. Thompson, United
States Attorney, Northern District of Georgia." ~ N
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