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COMMENDATIONS

The following Assistant United States Attorneys have been commended

TATE CHAMBERS Illinois Central by Postal Inspector-in-Charge
Wiggs United States Postal Service for his successful prosecution of complex
mail fraud scheme

FRANKLIN CHILORESS JR Tennessee Middle by Mr Richard Clippard
District Office Attorney Small Business Administration for his successful

handling of loan guaranty fraud case

ROBERT DARDEN Texas Southern by Commander T.M Edwards Acting
District Legal Officer Eighth Coast Guard District United States Coast Guard
for his diligent efforts and perseverance in collecting full payment of pollution
cleanup costs

NATHAN FISHBACH Wisconsin Eastern by Mr Elliot Lieb Chief
Criminal Investigation Division Internal Revenue Service for his successful

prosecution of complex tax case

WILLIAM GRIMMER Indiana Northern by Special Agent-in-Charge James

Brown Bureau of Alcohol Tobacco and Firearms for his outstanding performance
in the successful prosecution of possession of destructive device bomb
case

LINDA ANN HALPERN District of Columbia by Mr Alfred Oberg Director
Southwest Area Agricultural Stabilization and Conservation Service Department
of Agriculture for her effective handling of complicated Title VII case

NANCY HOLLEY Texas Southern by Regional Inspector Derle Rudd
Internal Revenue Service for her successful prosecution of Title 18 United
States Code Section 1505 violation and her efforts and assistance in the
successful prosecution of six other internal security investigations

GAY HUGO and WARREN REESE California Southern by District Director
Michael Quinn Internal Revenue Service for their prosecution of narcotics
and tax violations case

MATTHEW JACOBS Wisconsin Eastern by Mr Elliot Lieb Chief
Criminal Investigation Division Internal Revenue Service for his successful

prosecution of federal income tax violations case

PAUL JOHNS Nebraska by Chief Counsel Thomas Scarlett Food and Drug
Administration Department of Health and Human Services for his performance in

the Midwest Pharmaceuticals lookalike drug matter

PATRICIA KENNY and DAVID LICHTER Florida Southern by Mr John

Murphy Jr General Counsel Federal Deposit Insurance Corporation for their

outstanding performance in litigation against the Sunshine State Bank
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DANIEL KNAUSS Arizona by United States Senator Dennis DeConcini for

his actions in the federal investigation of Civilian Materiel Assistance

members

JAMES LACEY Arizona by Chief of Police Gary Latham Flaggstaff

Arizona Police Department for his successful efforts in obtaining convictions

of several major drug dealers

LYNNE LASRY California Southern by Mr Morris Casuto Director

Anti_Defamation League of Bnai Brith for her tenacious efforts in civil

rights case

ARTHUR LEACH Georgia Southern by Special Agent-in-Charge Thomas

Stokes Bureau of Alcohol Tobacco and Firearms for his outstanding trial

preparation and presentation in an arson case

BRIAN MCDONALD Massachusetts by Inspector General William Barton

General Services Administration for his successful efforts in bribery case

JEFFREY MOON District of Columbia by Colonel David Briggs Judge

Advocate General Core Department of the Army for his successful defense of

challenge to the validity of the Compact of Free Association and the Armys right

to use theKwajalein Missile Range

JOHN PANNETON CalforniaEastern by Mr Richard Smith Chief Opera
tions Division Department of the Air Force for his presentation on Air Force

Office of Special Investigations/Assistant United States Attorneys Interaction

and Parallel Proceeding at the annual Air Force OSI Fraud Seminar

RICHARD ROBERTS New York Southern by Mr William Silverman

Regional Inspector General for Investigations General Services Administration

for his efforts in drug case involving aFederal Protective Officer

DUANE SCHWARTZ Kentucky Western by Captain John Speliman Commander

Special Investigations Unit Jefferson County Police Department and Special

Agent-in-Charge Joel Carlson Federal Bureau of Investigations for success

fully prosecuting ten defendants in one of the largest clandestine drug lab

seizures in the midwest

RICHARD STEARNS Massachusetts by Assistant Inspector General for

Investigations Truxell Department of Defense for his successful prosecu

tionof fraud case and by Judge Angelo Gargani Examining Magistrate and Judge

Giorgio Sanatacroce Public Prosecutor Tribunale Penale Di Roma for his assis

tance in criminal investigation pursuant to the Mutual Assistance in Criminal

Matters Treaty between the United States and Italy

PETER STRIANSE Florida Middle by Special Agent-in-Charge James

Cagnassola Jr Federal Bureau of Investigation for his successful assistance

in the fraudulent acquisition of Veterans Administration guaranteed loans case

RICHARD WELCH III Special Assistant United States Attorney ANDREW

LAUTERBACH Massachusetts and MARK FITZSIMMONS Land and Natural Resources



VOL 34 NO 11 OCTOBER 15 1986 PAGE 255

Division by Colonel Thomas Rhen Corps of Engineers Department of the Army
for their excellent work in Clean Water Act case

VICTOR WILD Massachusetts by Special Agent-in-Charge James Gavin
United States Secret Service for his successful prosecution of case involving
threats against law enforcement officers the seizure of United States currency
and plates and the seizure of negative and automatic weapons.

JACK WOLFE Texas Southern by Inspector-inCharge Brown United
States Postal Service for his successful conclusion of child pornography case

CLEARINGHOUSE

Gun Control Act Amendment Overview

On May 19 1986 the President signed the Firearms Owners Protection Act
the 1986 Act which amends the Gun Control Act of 1968 codified at 18 U.S.C
921 et and the National Firearms Act codified at 26 U.S.C 58O1 etq. The 1986 Act repeals the Omnibus Crime Control and Safe Streets Act
ödified at 18 U.S.C App 12O1 et but incorporates that statute.s key
provisions While four specific sections of the 1986 Act became effective
immediately the majority of the provisions and the most important ones do not
become effective until November 15 1986 On July 1986 three sections of the
1986 Act were amended by Public Law No 99-360

The Criminal Division has prepared an overview of the amended sections
which gives section-by-section synopsis of the provisions especially important
to federal prosecutors Two copies of the overview have been mailed to each
United States Attorneys office Additional copies are available from the.Office
of Legal Services on FTS 633-4024 Please request item no CH-38

Executive Office

POINTS TO REMEMBER

Attorney Generals Advisory Committee of United States Attorneys

During its July 22-23 1986 meeting the Attorney Generals Advisory
Committee of United States Attorneys elected the following new officers

Chairman Robert Ulrich Western District of Missouri
ViceChairman Joe Brown Middle District of Tennessee
Vice-Chairman John Tinder Southern District of Indiana

Other members of the Committee are

Daniel Bent District of Hawaii
James Diehm District of Virgin Islands

Frank Donaldson Northern District of Alabama
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Helen Eversberg Western District of Texas

Rudolph Giuliani Southern District of New York

Frederick Hess Southern District of Illinois

Alan Johnson Western District of Pennsylvania

John Lamp Eastern District of Washington

Kenneth McAllister Middle District of North Carolina

John Volz Eastern District of Louisiana

Brent Ward District of Utah

Rodney Webb District of North Dakota

Joseph diGenova District of Columbia ex officio

Executive Office

Affirmative Litigation

group of individuals who had been enjoined by the State of Washington

from what appeared to bea fraudulent mortgage loan scheme conducted in part

through the mail moved to Utah to conduct the same operation The FBI notified

the United States Attorneys Office for the District of Utah of the groups

alleged activities and its move to Utah The United States Attorney filed

complaint and obtained preliminary injunction pursuant to 18 U.S.C 1345
enjoining the individuals and their new Utah company from advertising or

accepting nonrefundable application fees for new or refinanced mortgage loans

until the defendants could establish that loans at such low rates were in fact

available This criminal statute 18 U.S.C 1345 which apparently has not

been interpreted by the courts appears to be very useful tool to enjoin fraud

ulent schemes before individuals are harmed and while criminal investigation is

proceeding United States RIO Financial Services 86-C-0435J U.S.D.C Utah

Executive Office

Career Opportunities

The Organized Crime and Racketeering Section is seeking two attorneys to

staff the Cleveland Strike Force office One attorney-position requires

senior-level prosecutor with three or more years of experience in handling

progressively complex criminal cases and the other position requires junior

attorney with at least three years of litigative experience Interested

qualified attorneys should contact Paul Coffey Deputy Chief Organized Crime

and Racketeering Section on FTS 633-3594

Criminal Division

Felonious Sexual Molestation of Minor--Amendment to Major Crimes Act

On May 15 1986 Congress amended the Major Crimes Act 18 U.S.C 1153 by

adding the offense of felonious sexual molestation of minor to the list of

Indian country offenses for which an Indian can be prosecuted in federal court

The amendment assimilates state substantive law and punishment



VOL 34 NO 11 OCTOBER 15 1986 PAGE 257

Previously sexual molestation of an Indian minor by an Indian was subject

only to the lesser penalties of tribal law which may not exceed six months

imprisonment and/or fine of $500 In addition to the insufficient punishment

the punishment given to Indians and that given to non-Indians committing the same

serious offense or to Indians committing the offense against non-Indian children

was unfair

Congress amended Section 1153 in response to this insufficiency and unfair

ness as well as to reports by many United States Attorneys and others that there

was an increase in reports of sexual molestation of children on Indian reserva

tions The legislative history of the amendment makes it clear that the new

offense is generic in nature and is to include any state felony proscribing the

conduct of nonforcible sexual abuse of the person of minor Included in this

category would be state felony offenses denominated sexual molestation
indecent liberties and sexual contact with children

Criminal Division

Guidelines for Administering the Assets Forfeiture Fund With Regard to Extra
ordinary Expenses Opinion No 86-6

On May 30 1986 Deputy Attorney General Lowell Jensen signed the above-

captioned guidelines which provide further administrative guidance on asset

forfeiture matters Copies of the guidelines were mailed to all United States

Attorneys for distribution to asset forfeiture personnel within their offices

Executive Office

Peremptory Challenge of Swain Alabama 380 U.S 202 1965 Reexamined and

Reaffirmed in Batson Kentucky 471 U.S 1985

In Batson Kentucky 471 U.S 1985 the criminal trial of black

man the judge conducted vior dire examination of the jury venire and excused

certain jurors for cause The prosecutor then used his peremptory challenges to

strike all four black persons on the venire and jury composed only of white

persons was selected Defense counsel moved to discharge the jury on the ground

that the prosecutors removal of the black veniremen violated petitioners rights

under the Sixth and Fourteenth Amendments to jury drawn from cross section of

the community and under the Fourteenth Amendment to equal protection of the

laws Without expressly ruling on petitioners request for hearing the trial

judge denied the motion and the jury convicted petitioner

On appeal petitioner pressed among other claims the argument concerning

the prosecutors use of peremptory challenges Conceding that Swain Alabama

380 U.S 202 1965 apparently foreclosed an equal protection claim based solely

on the prosecutors conduct in this case petitioner urged the court to follow

decisions of other states People Wheeler 22 Cal.3d 258 583 P.2d 748 1978
Commonwealth Soares 377 Mass 461 387 N.E.2d 499 cert denied 444 U.S 881

1979 and to hold that such conduct violated his rights under the Sixth Amend

ment and Section 11 of the Kentucky Constitution to jury drawn from cross-

section of the community Petitioner also contended that the facts showed that
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the prosecutor had engaged in pattern of discriminatory challenges in this

case and established an equal protection violation under Swain Affirming the

conviction the Kentucky Supreme Court declined to consider the reasoning of

other states courts The court noted that in another case it had relied on

Swain and had held that defendant alleging lack of fair cross section must

demonstrate systematic exclusion of group of jurors from the venire

The Supreme Court granted certiorari and stated that defendant has no

right to petit jury composed in whole or in part of persons of his own race
Strauder West Virginia 100 U.S 303 However the Equal Protection Clause

guarantees the defendant that the state will not exclude members of his race from

the jury venire on account of race or on the false assumption that members of

his race as group are not qualified to serve as jurOrs The Court further

stated that by denying person participation in jury service on account of his

race the state also unconstitutionally discriminates against the excluded juror
The Court noted that the same equal protection principles applied to determine

whether there is discrimination in selecting the venire also govern the states
use of peremptory challenges to strike individual jurors from the petit jury
Although prosecutor ordinarily is entitled to exercise peremptory challenges
for any reason as long as that reason is related to his/her view concerning the

outcome of the case to be tried the Equal Protection Clause forbids the prosecu
tor to challenge potential jurors solely on account of their race or on the

assumption that black jurors as group will be unable impartially to consider

the states case against black defendant

The Court further held that the portion of Swain supra concerning the

evidentiary burden placedon defendant who claims that he has been denied equal

protection through the states discriminatory use of peremptory challenges is

rejected In Swain it was held that black defendant could make out prima
fade case of purposeful discrimination on proof that the peremptory challenge

system as whole was being perverted This evidentiary formulation is

inconsistent with the equal protection standards subsequently developed in

decisions relating to selection of the jury venire defendant may establish

prima fade case of purposeful discrimination solely on evidence concerning the

prosecutors exercise of peremptory challenges at the defendants trial Once

the defendant makes prima facie showing the burden shifts to the state to come

forward with neutral explanation for challenging black jurors The prosecutor

may not rebut prima facie showing by stating that he challenged the jurors on

the assumption that they would be partial to the defendant because of their

shared race or by affirming his/her good faith in individual selections

In Batson the Supreme Court remanded the case for further proceedings
because the trial court flatly rejected defense counsel objection without

requiring the prosecutor to give an explanation for his action The Court also

ordered petitioners conviction reversed if the trial court decided that the

facts establish prima facie purposeful discrimination and the prosecutor does

not come forward with neutral explanation for his action

Executive Office



VOL 34 NO 11 OCTOBER 15 1986 PAGE 259

Personnel

On September 10 1986 James Richmond took the Oath of Office as the

Presidentially-Appointed United States Attorney for the Northern District of

Indiana

Executive Office

Prompt Transmission of Court of Appeals Decisions

United States Attorneys and Assistants should keep in mind the need to

promptly transmit all court of appeals decisions to the Civil Divisions

Appellate Staff and to the affected client agencies Prompt transmission is

essential if the agencies and the Appellate Staff are to have adequate time to

consider such questions as whether to seek rehearing or rehearing en banc from an

unfavorable decision or whether to seek publication of favorable unreported

opinion Additionally if the decision is unfavorable the Appellate Staff

should be contacted by telephone immediately upon receipt of the opinion since

most courts only allow 14 days to seek rehearing absent an extension

Civil Division

CASENOTES

OFFICE OF THE SOLICITOR GENERAL

The Solicitor General has authorized the filing of

petition for certiorari in United States Hohri 782 F.2d 227 D.C Cir
1986 The questions are whether 28 U.S.C 1295a2 vests appellate

jurisdiction in the regional circuit or in the federal circuit when case raises

claims under the Little Tucker Act and the Federal Tort Claims Act and

whether the sixyear statute of limitations bars claims filed in 1983 that allege
that Japanese-Americans who were interned during World War 11 were deprived of

property without just compensation

petition for certiorari in King Schultz D.C Cir 1986 The issue

is whether in calculating an attorneys fee award against the government
court should calculate its lodestar on the basis of the prevailing attorneys
current rates or or the historic rates in effect at the time the work was

performed

petition for certiorari in United States Fausto 783 F.2d 1020 Fed
Cir 1986 The issue is whether the Civil Service Reform Act bars suit by
federal employee bringing Bivens action against his employer

petition for certiorari in United States Salerno No 86-1197 2d Cir
July 1986 The question presented is whether Section 3142e of the Bail

Reform Act of 1984 which authorizes the pretrial detention of criminal suspect
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if no release conditions will reasonably assure the safety of any other

person and the community is unconstitutional on its face

petition for certiorari and writ of mandamus in Abortion Rights
Mobilizationv Baker 2d Cir 1986 The question presented is whether

plaintiffs certain organizations and individuals supporting the right of women

to obtain abortions have standing to sue the Secretary of the Treasury and the

Commissioner of the Internal Revenue Service to compel revocation of the tax

exemption granted to the Catholic Church

petition for certiorari in Hodel Tribal Village of Akutan 792 F.2d

1376 9th Cir 1986 The issue is the proper construction of Section 810 of the

Alaska National Interest Lands Conservation Act 16 U.S.C 3101

petition for certiorari in Stanley United States 786 F.2d 1490 11th
Cir 1986 The question presented is whether serviceman who suffers injuries
incident to his service activities may sue the United States under the Federal

Tort Claims Act or individual officers with Bivens action

brief amicus curiae in Hewitt Helms 780 F.2d 387 3d Cir 1986 The

question presented is whether party who succeeds in establishing new substan
tive rule of law in non-class action suit that serves as catalyst for

administrative action is prevailing party under 42 U.S.C 1988 although he

himself did not benefit from his suit

brief amicus curiae in Dixon Westinghouse Electric Corp 787 F.2d 943

4th Cir 1986 The question presented is whether the 300-day statute of

limitations contained in 42 U.S.C 2000e-5e applies when state or local

agency has entered into work-sharing agreement with the Equal Employment

Opportunity Commission and waives its right to process the charge filed by the

complainant

brief amicus curiae in Societe Nationale Industrielle Aerospatiale
United States 782 F.2d 120 8th Cir 1986 The question is whether federal

district court adjudicating private civil suit involving foreign company
subject to the courts jurisdiction should employ the procedures set forth in

the Hague Evidence Convention for discovery of documents and information within
the possession or control of the foreign company but located abroad

brief amicus curiae in California Coastal Commission Granite Rock Co
768 F.2d 1077 9th Cir 1985 The question presented is whether quarry

operator conducting mining operations on federal lands pursuant to federal

mining claim and in accordance with federal regulations is subject to state

regulation under Californias costal zone management permitting program

brief amicus curiae in Johnson Transportation Agency 770 F.2d 752

9th Cir 1985 The question presented is whether respondent violated Title VII

of the Civil Rights Act of 1964 by promoting female employee over petitioner
more-qualified male employee pursuant to an affirmative action plan

brief amicus curiae in School Board of Nassau County Arline 772 F.2d

759 11th Cir 1985 The questions presented are whether Section 504 of the

Rehabilitation Act of 1973 which forbids discrimination in federally-assisted



VOL 34 NO 11 OCTOBER 15 1986 PAGE 261

programs against an otherwise qualified handicapped individual solely by reason

of his handicap makes unlawful discrimination based on concern about

contagiousness and whether person who is afflicted with the contagious
infectious disease of tuberculosis is precluded from being otherwise qualified

for the job of elementary-school teacher within the meaning of Section 504

brief amicus curiae in Colorado Spring Cob Sup Ct 1985 The

question presented is whether respondents voluntary statements should be

suppressed under Miranda Arizona 384 U.S 436 1966 on the ground that the

law enforcement officers failure to identify in advance crimes that would be the

subject of the interrogation rendered respondents waiver of his Miranda rights

ineffective

brief amicus curiae in Hobble Unemployment Appeals Commission Fla
Dist Ct of Appeals 1985 The issue is whether state violates the Free Exer
cise Clause by denying unemployment benefits to someone who lost her job because

pursuant to religious conversion she would no longer work on particular day

of the week

brief amicus curiae in Cruz New York 485 N.E.2d 221 N.Y Ct of App
1985 The questions presented are whether the admission with limiting

instructions of non-testifying co-defendants confession that implicated

petitioner violated petitioners Confrontation Clause rights where the confes
sion detailed videotaped statement contained strong indicia of reliability

and whether admission of the confession was proper on the ground that it

interlocked with petitioners own confession

CiViL DIVISION

SUPREME COURT AFFIRMS HOLDING BY THREE-JUDGE COURT STRIKING DOWN GRAMM
RUDMAN ACT

The Gramm-Rudman Act provides that after the budget is passed each year
the Comptroller General must determine whether that budget meets specified budget
deficit reduction targets based on his predictions regarding the economic situa

tion in the United States Plaintiffs challenged the statute arguing that it

unconstitutionally delegated legislative power to an officer other than Congress

itself The Executive Branch disagreed with this argument but declined to

defend the statute because it took the position that the statute was invalid

insofar as it delegated an executive task to the Comptroller General who is

removable by Congress The Executive Branch also argued that the Comptroller

General is an agent of Congress and cannot carry out functions other than through

legislation three-judge district court found no delegation problem but

accepted the argument that the action at issue was executive in nature and could

not be carried out by an officer removable by Congress On direct appeal the

Supreme Court affirmed Justices Stevens and Marshall concurred but on

different ground They accepted the argument that the Comptroller General as an

agent of Congress can only act through the legislative process Thus Congress

cannot delegate to one of its agents or component parts the ability to act in

way that has an effect on private rights except through legislation Justices

White and Blackmun dissented
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Bowsher Synar U.S No 85-1377 July 1986 145-11-

352 Attorneys Robert Kopp FIS 633-3311 Douglas Letter FTS 633-3602

and Harold Krent FTS 633-3159 Civil Division

D.C CIRCUIT HOLDS PROVIDERS ENTITLED TO IMMEDIATE ADMINISTRATIVE

REVIEW OF SETTING OF HOSPITAL-SPECIFIC PORTION UNDER MEDICARE PROSPEC

TIVE PAYMENT SYSTEM

Several hospitals challenged the hospital-specific portions set for their

Medicare payments during the period of transition into the Prospective Payment

System PPS The hospitals sought immediate review of the determinations of

their hospital-specific portions before the HHS Provider Reimbursement Review

Board PRRB Applying the provisions of Health Care Financing Administration

Ruling HCFAR 84-1 the PRRB informed the hospitals that it could not exercise

jurisdiction over their challenges until Notice of Program Reimbursement NPR
issued for the year in which the payments based on the challenged rate would have

been made In five consolidated actions the hospitals attacked the jurisdic

tional determinations made by the PRRB and prevailed on the key ground that

HCFAR 84-1 is contrary to legislative intent The D.C Circuit affirmed holding

that the plain language of the statute establishes that Congress did not intend

that the NPR be issued before the review sought would lie and that its plain
meaning reading of the statutory language is confirmed by the legislative

history

Washington Hospital Center Bowen ____F.2d Nos 8559065910 D.C
Cir July 1986 137-16-1079 Attorneys Anthony Steinmeyer

FTS 633-3388 and Edward Cohen FTS 633-4331 Civil Division

D.C CIRCUIT HOLDS THAT GOVERNMENT WAS SUBSTANTIALLY JUSTIFIED IN

APPEALING ATTORNEYS FEE AWARD AS UNTIMELY EVEN THOUGH IT WAS NOT

SUBSTANTIALLY JUSTIFIED IN UNDERLYING LITIGATION

The American Academy of Pediatrics AAP appealed the denial of an award for

fees incurred in connection with the governments appeal of an earlier fee award

The government challenged the underlying fee award arguing that it was substan

tially justified in contesting the AAPs suit concerning new regulation

relating to the medical care and treatment of handicapped infants the Baby Doe

regulation and that AAPs application was filed out of time The Equal Access

to Justice Act EAJA requires that application for fees be filed within 30 days

of the final judgment in the action 28 U.S.C 2412d1B1982 AAP filed

its application within 30 days of the order dismissing the governments appeal

but more than 30 days after entry of the district court judgment

The D.C Circuit affirmed the district courts denial of fees holding that

technical defense exception including the defense of untimely filing should

limit any feeshifting rule that would automatically grant fees for all fee

litigation The court held the government was substantially justified in raising

the timeliness issue

American Academy of Pediatrics Bowen F.2d No 85-5784 D.C Cir

July 18 1986 137-161028 Attorneys William Kanter FTS
633-1597 and Christine Whittaker FTS 6334096 Civil Division
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FIRST CIRCUIT HOLDS THAT SUPREME COURT DECISION IN HECKLER DAY

PRECLUDES MAINTENANCE OF CLASS ACTIONS ALLEGING UNREASONABLE DELAY IN

PROCESSING OF DISABILITY AND SSI CLAIMS

This action is one of many challenging allegedly unreasonable delays in the

processing of Social Security claims and is essentially identical to Barnett

Bowen 2d Cir. The First Circuit unlike the Second Circuit in Barnett

affirmed dismissal of plaintiffs class action holding that after Heckler

467 U.S 104 1984 claims of unreasonable delay in the Social Security

idiiinistrative process must be litigated on case-by-case basis The First

Circuit expressly rejected the reasoning of the Barnett panel which had given

the Supreme Court decision very narrow reading

Crosby Social Security Administration F.2d No 85-1863 1st Cir

July 22 1986 181-36-121 Attorneys John Cordes FTS

6333380 and John Koppel FTS 6335459 Civil Division

THIRD CIRCUIT HOLDS THAT PHILADELPHIA CIVIL RIGHTS ORDINANCE WHICH

PROHIBITS DISCRIMINATION AGAINST HOMOSEXUALS CANNOT BE APPLIED TO

COLLEGES PERMITTING MILITARY RECRUITERS ON CAMPUS

On the basis of city ordinance prohibiting discrimination against homo

sexuals the Philadelphia Commission on Human Relations ordered the Temple

University Law School to cease and desist allowing military recruiters access

to its placement office The Commission pointed to the military departments

policy against accepting homosexuals as members of the uniformed services The

United States then filed suit in federal district court alleging that application

of the Philadelphia ordinance in this case violated the Supremacy Clause The

district court agreed and entered an injunction against further enforcement of

the ordinance against military recruiting efforts The Third Circuit affirmed

the district court injunction The panel agreed with the governments argument

that Congress and the military viewed access to college and university students

as essential to military recruiting and that the Supremacy Clause does not

permit local ordinance to defeat such an important federal objective The

court of appeals also affirmed the district courts refusal to permit homo

sexual rights organization to intervene in the lawsuit This decision should

prove formidable barrier to the enforcement of state or local laws in way

that frustrates military interests

United States City of Philadelphia ____F.2d_ Nos 85-1571 85-1604

3d Cir Aug 1986 35-62-272 Attorneys John Cordes FTS

6333380 and Robert Zener FTS 633-3542 Civil Division

FOURTH CIRCUIT AFFIRMS DISTRICT COURT RULING THAT COMMENCEMENT OF

BANKRUPTCY PROCEEDING DOES NOT STAY COLLECTION OF CRIMINAL FINE

In August 1982 the United States Court of Appeals for the Fourth Circuit

fined the Troxler Hosiery Co Inc $80000 plus costs based on Troxlers

conviction for criminal contempt as result of the firms violations of 1978

Fourth Circuit order Several months later Troxler filed Chapter XI voluntary

reorganization petition
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The United States filed an adversary proceeding in the bankruptcy court

seeking declaratory judgment that the automatic stay provision of the

Bankruptcy Code 11 U.S.C 362a did not apply to the governments efforts to

collect the criminal contempt fine and court costs The bankruptcy court denied
the governments request but the district court reversed 41 B.R 457 M.D.N.C
1984 holding that the exception to the automatic stay for criminal actions 11

U.S.C 362b1 permitted the governments fine collection efforts The
Fourth Circuit affirmed the district court opinion

United States Troxler Hosiery Co Inc F.2d No 84-1846 4th
Cir Aug 1986 1O4-54M-4 AttorneyJbhn Fleder FTS
724-6786 Office of Consumer Litigation Civil Division

SIXTH CIRCUIT AFFIRMS VALIDITY OF HHS SEVERITY REGULATIONS

In determining entitlement to disability benefits the Department of Health
and Human Services employs five-step sequential evaluation process At step
an individual is found not disabled if he does not demonstrate medically severe
impairment and the inquiry does not proceed to consideration of whether he can

perform his past work or other work

The Sixth Circuit ruled that the agencys current interpretation of its

regulation embodied in Social Security Ruling is consistent with the

governing statute and with its own earlier statements regarding the regulation
Under the Ruling only individuals with slight impairments are excluded at step
The issue of the validity of the regulation is currently before the Supreme Court
in Bowen Yuckert

Salyers Secretary of HHS F.2d No 855237 6th Cir Aug 20
1986 137-30-1837 ATtneys Robert Greenspan FTS 6335428
and Mark Stern FTS 633-5534 Civil Division

SIXTH CIRCUIT AFFIRMS CONVICTION AND GOVERNMENT USE OF CIRCUMSTANTIAL

EVIDENCE TO PROVE ALTERATION OF AUTOMOBILE ODOMETERS

Defendant was convicted of mail fraud in violation of 18 U.S.C 1341 and of

altering odometers in violation of 15 U.S.C 1984 On appeal the Sixth Circuit
held that it was not necessary that the government prove the actual alteration of

odometers by direct evidence The government had produced sufficient circumstan
tial evidence from which the jury could infer that defendant altered or directed
someone else to alter the odometer of each car charged in the indictment

The Sixth Circuit followed the majority of courts and held that elicitation

during direct examination of plea agreement containing promise to testify
truthfully does not constitute impermissibly bolstering of the witnesss

credibility The Sixth Circuit further held that introduction of the entire plea
agreement permits the jury to consider fully the possible conflicting motivations

underlying the witness testimony and thus enables the jury to more accurately
assess the witnesss credibility
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United States Townsend _____F.2d No 855813 6th Cir July 11

1986f 183-70-18 Attorneys Raymond Philipps FTS 7246159 and

Randy Chartash FTS 724-6167 Office of Consumer Litigation Civil

Division

EIGHTH CIRCUIT HOLDS THAT MAGISTRATES ACT DOES NOT AUTHORIZE DISTRICT

COURTS TO REFER PRISON PETITION CASES TO MAGISTRATES FOR JURY TRIALS

WITHOUT CONSENT OF THE PARTIES

In this prisoner petition challenging conditions of confinement the

district court referred the case to the magistrate notwithstanding petitioners

demand for jury trial and refusal to consent to the magistrates jurisdiction

The petitioner sought writ of mandamus to compel the district court to withdraw

the reference

The Eighth Circuit accepted the governments contention that neither 28

U.S.C 636b1B authorizing magistrates to conduct evidentiary hearings

nor 28 U.S.C 636b3 providing for the assignment of additional duties to

magistrates permitted magistrate to conduct jury trial without theconsent

of the parties The court found that both the express statutory language of the

Act and comparison with other sections of the statute were evidence that

nonconsensual references of prisoner civil rights cases to magistrates for jury

trials were not permitted

re Wickline F.2d No 852338 8th Cir July 22 1986
145-0-1819 Attorneys William Kanter FTS 633-1597 Linda Silberman FTS

633-1673 and Harold Krent FTS 633-3159 Civil Division

EIGHTH CIRCUIT HOLDS THAT BATF AGENTS WHO DESTROYED CONTRABAND STILL

ARE ENTITLED TO QUALIFIED IMMUNITY AND REMANDS FOR ENTRY OF SUMMARY

JUDGMENT

Plaintiff was convicted of moonshining in Missouri state court and his

still was confiscated The state however sold the components of the still at

auction Plaintiff bought the principal components which were contraband under

26 U.S.C 5615 and displayed them in his auto body shop Pursuant to 26 U.S.C

5609a two investigating BAIF agents seized the contraband equipment and

destroyed it without hearing as authorized by statute if they determined that

transportation and storage of the contraband would be impracticable

Plaintiff thereafter brought Bivens action against the BATE agents

alleging that the destruction of the still violated his Fourth and Fifth Amend

ment rights The district court denied the governments motion for summary judg
ment on qualified immunity grounds since the agents had violated no clearly

established constitutional rights in destroying plaintiffs contraband still
and set the case for trial

On appeal the Eighth Circuit reversed stating that the record admits of

no other finding than that it was impracticable for agents to remove the

still to safe storage area The court therefore remanded the case for entry

of summary judgment
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Hofsommer Neiman and Scott __F.2d No 85-2362 8th Cir Aug
1986 157-43-711 Attorneys Barbara Herwig FTS 633-5452
and John Koppel FTS 6335459 Civil Division

PANEL OF THE EIGHTH CIRCUIT GRANTS REHEARING AND VACATES OPINION
HOLDING THE GOVERNMENT ABSOLUTELY LIABLE UNDER THE SWINE FLU ACT

An Eighth Circuit panel purportedly applying Iowa State law held that the
government could be liable under theory of strict liability in tort for the
unforseeable side effects caused by the swine flu vaccine The panel also held
that the government had the burden of proving that plaintiff would have foregone
the vaccine had she been adequately warned of its side effects This burden
shifting presumption thus shifts the burden on proximate causation to the

government as defendant The government filed petition for rehearing with

suggestion for rehearing en banc calling to the courts attention an Iowa
Supreme Court decision which rejected the theory that drug manufacturer could
be held liable in strict liability for failure to warn of unforseeable side
effects from drug Moore Vanderloo No 85-518 April 16 1986 The
government also attacked the burden shifting presumption as being contrary to
Iowa State law and the Swine Flu Act and argued that the presumption had been
implicitly rejected by the Iowa Supreme Court in Moore

Granting in part the petition for rehearing the panel vacated its opinion
and remanded to the district court for reconsideration in light of Moore The
panel however also directed the district court to take evidence on the other
grounds of relief asserted by plaintiff--negligence and breach of warranty It

appears therefore that plaintiff on remand will be entitTed to no relief
under theory of strict liability unless she demonstrates the alleged side
effects were foreseeable However since Moore did not explicitly reject the
burden shifting presumption the district court is apparently free to apply the
presumption once again if it finds negligence on the part of the government

Brazzell United States F.2d No 85-1698 8th Cir July 31 1986
192-27-17 Attorneys John Cordes FTS 633-3380 and Carlene

McIntyre FIS 633-5459 Civil Division

NINTH CIRCUIT AFFIRMS IN PART AND REVERSES IN PART DISTRICT COURT
DECISION THAT QUALIFIED IMMUNITY PROTECTS SECRETARY OF HHS AND OTHER
OFFICIALS FROM BIVENS ACTION BY SOCIAL SECURITY DISABILITY CLAIMANTS

This case concerns the personal liability of certain state and federal
officials and their immunity from damages arising from their alleged violations
of the constitutional rights of Social Security disability claimants who were
terminated during disability reviews in 1981 Claimants confusing complaint
alleged emotional and financial distress as the result of the following alleged
violations by thenSecretary Schweiker and two other officials improper
acceleration of the continuing disability review process enacted by Congress in

1981 nonacquiescence in Ninth Circuit law the failure of the state agency to

apply any uniform written standards the failure to render decisions consistent
with allegedly dispositive evidence and the use of an illegal quota system in

which minimum number of recipients were allegedly required to be terminated in
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particular time period The district court ruled that the officials -were

protected by qualified immunity from all of these claims

On appeal the Ninth Circuit disagreed with the governments assertion that

42 U.S.C 405g provided the sole avenue of relief and that plaintiffs

constitutional claims for deprivation of due process did not arise under the

Social Security Act The court then ruled -that the officials outside of

Arizona waived their personal jurisdiction defense by not raising it at the

appropriate stage in the district court proceedings Finally the court affirmed

the district courts qualified.immunity ruling on the acceleration of review and

nonacquiescence issues However it reversed and remanded on the other issues

stating that cannot be determined this record as matter of law that

the appellants could prove no state of facts under these allegations that

resulted in violations of their due process rights and consequent damages

Chilicky Schweiker ____F 2d No 84-2828 9th Cir Aug 12 1986
145-16-2207 AtöineysTBarbara Herwig FTS 633-5425 and Howàrd

Scher FTS.633-482O Civil Division ..

TENTH CIRCUIT HOLDS THAT FOR GENERAL VENUE PURPOSES CORPORATION

RESIDES IN ITS STATE OF INCORPORATION NOT IN THE STATE .WHERE ITS

PRINCIPAL PLACE OF BUSINESSIS LOCATED

On the governments interlocutory appeal from the district courts refusal

to transfer this asbestos case the Tenth Circuit has joined seven other circuits

in holding that for general venue purposes under 28 U.S.C. 1391.e and 1402b
corporation resides in its state of incorporation not in the state whereits

principal place of business is located The court also held that 28 U.S.C.

1391c did not affect this determination because it applies only to corpora

defendants nOt corporate plaintiffs

JohnsManville Sales Corporation United States _F.2d__ No 85-1596

10th Cir July 21 1986 15713674 Attorneys Robert

Greenspan FTS633-5428 and Marc Richrnan FTS 633-5735 Civi.lDivision

ELEVENTH CIRCUIT REVERSES DISTRICT COURT ORDER DISMISSING TITLE VII

CLASS ACTION FOR FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES

Plaintiffs filed Title VII class action complaint at the administrative

level under procedures set out at 29 C.F.R 1613.6O1 et These regulations

establish set of administrative remedies modeled on Rule .23.of- the Federal

Rules of Civil Procedure The Army rejected the class action complaint--astep

akin to denial of class certification under Rule 23 of the Federal Rules of Civil

Procedure-and notified plaintiffs that they were free toproceed with
complaints of discrimination to appeal the final agency decision to .the.E.EQCor

to file civil action in district court Plaintiffs then filed suit in district

court The district court reasoning that theagency had not reached the merits

of any class or individual allegations of discrimination dismissed the..case for

failure to exhaust administrative remedies
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The Eleventh Circuit reversed and remanded for determination of whether
the plaintiffs had made reasonable good faith effort to comply with the

administrative class action requirements and to provide all the relevant and

specific information available to them The court held that notwithstanding the

availability of de novo judicial review the mere presentation of claim to the

agency and recTpt of final decision will not satisfy the exhaustion

requirement The court further held however that the district court erred in

failing to determine whether the plaintiffs had in fact exhausted administrative

remedies by making reasonable good faith effort to comply with regulatory
requirements

Wade Secretary of Army ____F.2d ____ No 85-8751 11th Cir Aug 14
1986 35-20-30 Attorneys Robert Greenspan FTS 633-5428
and Jeffrey Clair FTS 6334027 Civil Division

CRIMINAL DIVISION

ATTORNEYS FEES ASSESSED AGAINST DEFENDANT FOR BAD FAITH CLAIM

Defendant convicted of tax fraud moved to vacate his three-year sentence
of imprisonment on the grounds that the government improperly withheld records

necessary to establish minimal tax deficiency The government responded by
pointing out that the defendant had been given access to the documents
the documents were equally accessible to the defense by other means and the
documents were in no way exculpatory

After hearing the court found that the motion appear to be based on

nothing more than an attempt to duplicate expenses and that counsel for the

defendant knew or should have known that the motion was wholly without merit and

lacking in good faith The court granted the governments motion for attorneys
fees for the time expended in preparation for and to conduct the hearing The
fees were to be paid by counsel and his law firm

United States Milito F.Supp ____ No 84-CR-189 E.D.N.Y June 30
1986 Attorney Douglas Grover Special Attorney Criminal Division
FTS 656-7081

LAND AND NATURAL RESOURCES DIVISION

WINNING ATTORNEYS ONLY RARELY ENTITLED TO FEE MULTIPLIERS

The Supreme Court held that winning lawyers in Clean Air Act case only
rarely should be paid bonuses or multipliers for exceptional performances
Consequently the lower courts had awarded too much money in ordering
Pennsylvania to pay $216488.03 to an environmental group that had successfully
sued the state over automotive emissions It was wrong to multiply the

$27372.50 fee which was reasonable by four The Court ordered reargument on

whether the risk of loss taken by lawyers who take such cases on contingency
basis is reason to enhance their reasonable hourly rates when awarding fees
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Pennsylvania Delaware Valley Citizens Council for Clean Air U.S
No 855 July 1986 90-5-2-429 Attorneys Karen Florini

FTS 6332714 and Raymond Ludwiszewski FTS 6332756 Land and Natural

Resources Division

GOVERNMENT SUBSTANTIALLY JUSTIFIED IN CONDEMNATION CASE WHERE IT

SELECTS EXPERIENCED QUALIFIED COMPETENT APPRAISER RELIES ON HIS

VALUATIONS AND DOES NOT ENGAGE IN BAD FAITH

The United States acquired flowage easements over about half of 3000-acre

tract owned by the Phisters Originally the government based on two separate

appraisals offered the Phisters $140000 and $211000 respectfully Both

offers were rejected At trial another government appraiser testified that just

compensation should be $115000 The landowners expert witness estimated value

at $485000 The commission made an award of $325000 The district court

confirmed The landowners as the prevailing party applied for attorneys fees

under EAJA and claimed the governments position was not substantially

justified The district court granted the landowners petition

On appeal the Eighth Circuit reversed In order to show substantial

justification the court held the government must now show not merely that its

position was marginally reasonable its position must be clearly reasonable well

founded in law and fact solid though not necessarily correct The court

observed Appraising real estate is more an art than science it is incapable

of mathematical precision and implicates methods of judgment Finally the

court wrote When in condemnation action the government selects experienced

qualified competent appraisers and consistently relies on their valuations in

its offer of just compensation without any evidence of bad faith on its part
its course of conduct is solid well founded and clearly reasonable Its

position therefore is substantially justified

United States 1378.65 Acres in Vernon County Mo Phister F.2d_
No 85-2O21WM 8th Cir July 1986 33-26-472-3189 Attorneys

Jacques Gelin FTS 633-2762 and David Shilton FTS 633-5580 Land

and Natural Resources Division

FOREST SERVICE ENJOINED FROM COMPLETING RECONSTRUCTION OF ROAD IN

NATIONAL FOREST BASED ON INDIANS FIRST AMENDMENT RIGHT TO THE FREE

EXERCISE OF THEIR RELIGION

In two consolidated actions group of Indians two individual Sierra Club

members and the state Native American Heritage Commission filed suit to enjoin

the Forest Service from reconstructing the final sixmile middle segment of the

55-mile road that traverses Six Rivers National Forest in California the G-0

Road socalled because it connects to the towns of Gasquet and Orleans and to

enjoin all commercial timber harvesting and associated road building within

vast region called the high country which local Indians regard as sacred In

June 1985 Ninth Circuit panel held that the district court did not err in

enjoining the road construction and timbering in the 25-square-mile high country

area of the national forest on the ground that such activity would

impermissibly burden the Indians First Amendment rights to free exercise of
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their religion the Forest Services environment impact statement EIS
failed to adequately discuss the effects of the proposed actions on water
quality and that the proposed actions would violate the Clean Water Act and

state water quality standards

On the governments petition for rehearing with suggestion for rehearing en

banc the panel granted the petition withdrew its previous opinion and filed
new panel opinion with partial dissent by Judge Beezer on the First Amendment

issue The enactment on September 28 1984 of the California Wilderness Act
of 1984 which placed most of the area out of reach of logging but left open
1200 foot-wide corridor for completion of the G-0 Road mooted the timbering
issue the issue of the completion of the G-0 Road retained full vitality The

panel held that completion of the road would impermissibly burden the Indians
First Amendment rights because it would virtually destroy the Indians ability
to practice their religion The permanent injunction enjoins the Forest Service

only from completing the G-O Road and from commercial logging in the high
country the Forest Service remains free to administer the high country for all
other designated purposes including outdoor recreation range watershed
wildlife and fish habitat and wilderness The court unanimously reaffirmed its

prior holding regarding the Forest Services EISs

Northwest Indian Cemetery Protective Association Peterson F.2d
No 83-2225 9th Cir July 22 1986 90-2-4848 Attorneys
Jacques Gelin FIS 633-2762 and Robert Klarquist FIS 633-2731 Land
and Natural Resources Division

UNITED STATES ATTORNEYS OFFICES

ILLINOIS SOUTHERN

SEVENTH CIRCUIT HOLDS THAT PRISONERS CLAIMS ARE BARRED UNLESS THEY
SHOW CAUSE AND PREJUDICE FOR PROCEDURAL DEFAULTS AND STRICTER

REQUIREMENTS IN PRISON DISCIPLINARY CASES ARE NOT RETROACTIVE

The petitioner an inmate incarcerated at the United States Penitentiary in

Marion Illinois was found guilty by the Institution Disciplinary Committee
IDC of aiding in the killing of another inmate The IDC relied on the state
ments of confidential informants whose names were never released to the

petitioner The petitioner made some attempts to pursue the three levels of
administrative review set forth in 28 C.F.R 542.10 et but failed to

exhaust his administrative remedies before bringing this habeas corpus suit 28
U.S.C 2241 The district court did not rule on the failure to exhaust issue
and decided the case on the merits holding that the petitioners constitutional

rights were not violated by the IDC hearing

The Seventh Circuit found that the petitioner had failed to exhaust his
administrative remedies and that the administrative remedy process was not
unavailable to him The court held that the petitioners claim would be barred
unless he could show cause for the procedural default and prejudice
therefrom The court found that the petitioner could not demonstrate prejudice
because his IDC hearing was in 1980 over two years before the court decided
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McCollurri Miller 695 F.2d 1044 7th Cir 1982 case which imposed stricter

requirements for disciplinary proceedings where the evidence in support of

finding of guilt is provided by confidential informants The court held that the

McCollum rules cannot be applied retroactively Otherwise tens of thousands of

findings of guilt would be subject to invalidation and the disciplinary process

would be highly disrupted

Sanchez Miller Warden U.S Penitentiary-Marion Illinois F.2d

No 84-2872 7th Cir June 1986 Attorney Laura JonesAssisTTt
United States Attorney Illinois Southern FTS 958-6686

INDIANA SOUTHERN

SEVENTH CIRCUIT AFFIRMS SECRETARYS DETERMINATION THAT ILLEGITIMATE

CHILD BORN AFTER ALLEGED FATHERS DEATH WAS NOT THE CHILD OF WAGE

EARNER PURSUANT TO SECTIONS 216 I-I28 and 216H3C OF THE

SOCIAL SECURITY ACT

The Seventh Circuit affirmed the district courts judgment upholding the

decision of the Secretary of the Department of Health and Human Services which

denied an illegitimate child born after his alleged fathers death surviving

childs benefits under the Social Security Act

Under Section 216h2A of the Act the Secretary must apply state law of

intestate succession to determine whether the applicant was the child of the

alleged father Missouri state law required the applicant to establish clear

and convincing proof of paternity since paternity had not been adjudicated An

Administrative Law Judge AU found the evidence presented by the childs mother

inconsistent and denied surviving child benefits on the social security record

of the alleged father The AU stated that the applicant is not the child of wage

earner under Missouri state law as required by Section 216h2A of the Act
nor pursuant to 216h2B of the Act as childs mother and wage earner never

married nor by Section 216h3C as the evidence of record did not establish

that the wage earner was ever decreed by court to be the childs father was

ever ordered by court to contribute support or ever acknowledged the child in

writing

The district court found substantial evidence to support the Secretarys

findings as the totality of evidence confirmed the administrative determination

that applicant was not the child of wage earner within the meaning of the Social

Security Act

Imani Heckler F.2d No 851334 July 31 1986 IP 831820C
Attorney Carolyn Sæiifl Assistant United States Attorney Indiana

Southern FTS 331-6333
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NORTH CAROLINA EASTERN

DISTRICT COURT UPHOLDS THE VALIDITY OF ADMINISTRATIVE DECISIONS
PERMANEiTLY DISQUALIFYING RETAILERS FROM PARTICIPATION IN THE FOOD
STAMP PROGRAM

Plaintiff owner of retail grocery and gasoline business was authorized
to participate in the food stamp program During the approximately one and
one-half years following plaintiffs authorization the Food and Nutrition Service
FNS received three separate complaints that plaintiffs employees were
discounting and purchasing food stamp coupons and/or accepting food stamps in

exchange for non-eligible items such as alcoholic beverages and cigarettes
Plaintiff was charged with five separate violations of the food stamp program
regulations and was permanently disqualified from participation in the food
stamp program Plaintiff submitted timely request for review and the agency
sustained its initial decision

Plaintiff then filed this lawsuit arguing that stay of the permanent
disqualification pursuant to U.S.C 2023a as amended must be granted even
if its likelihood of success on the merits were slim since enforcement of the
administrative decision prior to an opportunity for judicial review would deprive
him of property right without procedural due process protections The district
court engaged in an extensive due process analysis using the factors stated in

Matthews Eldridge 424 U.S 319 1976 and denied the stay It upheld the
constitutional validity of the administrative procedures for review of the
disqualification

Turnage United States F.2d 86-381-CIV-5 E.D.N.C May 12 1986
Attorney Stephen West Assistant United States Attorney North
Carolina Eastern FTS 6724530

TEXAS SOUTHERN

DISTRICT COURT RULED THAT PREVAILING PARTY ISSUE FOR PURPOSES OF

EQUAL ACCESS TO JUSTICE ACT IN AN EMINENT DOMAIN CASE SHOULD BE

ANALYZED BASED UPON THE VALUE OF THE ENTIRE CONDEMNED MINERAL ESTATE
NOT IN TERMS OF THE VARIOUS INDIVIDUAL OWNERSHIP INTERESTS

Three groups of defendants applied pursuant to EAJA for attorneys fees and

expenses totaling $1013978.78 after trial before commission to determine
the fair market value of mineral estate The district court held that the 1986
clarifying amendments to EAJA applied including the definition of prevailing
party in condemnation cases 28 U.S.C 2412d2H The prevailing party is
the one whose testimony in court is closer to the award

In case of first impression the district court rejected defendants
assertion that the prevailing party issue should be analyzed based on each
individual ownership interest in the condemned mineral estate Instead of

comparing each defendants highest valuation testimony to the governments
highest valuation testimony the court correctly totalled defendants proposed
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values The court compared the defendants values with those stated by the

governments expert witnesses It found the United States estimate was

substantially closer to the amount awarded by the commissioners The United

States was granted summary judgment as the prevailing party barring defendants

from recovering any fees or costs under EAJA

United States 5507.38 Acres of Land in Live Oak and McMullen Counties
State of Texas C.A No L-81-73 S.D Tex 1986 Attorney Frances

Stacy Assistant United States Attorney Texas Southern FIS 526-4693
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CUMULATIVE LIST OF CHANGING FEDERAL CIVIL POSTJUDGMENT INTEREST RATES

As provided for in the amendment to the Federal Postjudgment Interest

Statute 28 U.S.C 1961 effective October 1982

Effective Annual

Date Rate

122085 7.57%

01-17-86 7.85%

02-14-86 7.71%

03-14-86 7.06%

04-11-86 6.31%

05-14-86 6.56%

06-06-86 7.03%

07-09-86 6.35%

08-01-86 6.18%

NOTE When computing interest at the daily rate round 5/4 the product

i.e the amount of interest computed to the nearest whole cent

For cumulative list of those federal civil postjudgment interest rates

effective October 1982 through December 19 1985 see United States

Attorneys Bulletin Vol 34 No Page 25 January 17 1986
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LISTING OF ALL BLUESHEETS IN EFFECT

SEPTEMBER 26 1986

AFFECTS USAM TITLE NO DATE SUBJECT

1-11.350 TITLE 5/06/86 Policy with Regard to Defense Requests
for Jury Instruction on Immunized

Witnesses

2-3.110 TITLE 2/03/86 Prompt Notification of Contrary

Recommendations

9-1.177 TITLE 12/31/85 Authorization for Negotiated Concessions

in Organized Crime Cases

9_2.132 TITLE 12/31/85 Policy Limitations on Institution of

Proceedings Internal Security Matters

9_2.133 TITLE 4/09/84 Policy Limitation on Institution of

Proceedings Consultation Prior to

Institution of Criminal Charges

9-2.136 TITLE 6/04/86 Investigative and Prosecutive Policy

for Acts of International Terrorism

9.2.151 TITLE 12/31/85 Policy Limitations Prosecutorial and

Other Matters International Matters

9-2.160 TITLE 7/18/85 Policy with Regard to Issuance of

Subpoenas to Attorneys for Information

Relating to the Representation of

Clients

9-11.220 C.8 TITLE 4/14/86 All Writs Act Guidelines

9_11.368A TITLE 2/04/86 Amendment to Rule 6e Federal Rules of

Criminal Procedure Permitting Certain

Disclosure to State and Local Law

Enforcement Offici als

920.215 TITLE 2/11/86 Policy Concerning State Jurisdiction

Over Certain Offenses in Indian

Reservations

Approved by Advisory Committee being permanently incorporated
In printing
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LISTING OF ALL BLUESHEETS IN EFFECT

SEPTEMBER 26 1986

AFFECTS USAM TITLE NO DATE SUBJECT

9-103.132 TITLE 6/30/86 Revisions to the Prosecutive Guidelines
9103.140 for the Controlled Substance

Registrant Protection Act Concerning
Consultation Prior to Prosecution

9110.800 TITLE 7/07/86 Murder-for-Hire and Violent Crimes in

Aid of Racketeering Activity

9131.030 TITLE 5/13/86 Consultation Prior to Consultation

9-131.110 TITLE 5/13/86 Hobbs Act Robbery

10-2.186 TITLE 10 9/27/85 Grand Jury Reporters

1O_2.534 TITLE 10 3/20/86 Compensatory Time

10-2.614 TITLE 10 7/10/86 Non-Attorney Performance Rating
Grievance Procedure

10_6.213 TITLE 10 11/22/85 Reporting of Immediate Declinations of

Civil Referrals

1O_8.120 TITLE 10 1/31/86 Policy Concerning Handling of Agency
Debt Claim Referrals Where the

Applicable Statute of Limitations has

Run
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UNITED STATES ATTORNEYS MANUAL--TRANSMITTALS

The following United States Attorneys Manual Transmittals have been issued to

date in accordance with USAM 1-1.500

TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE Transmittals A2 through AlO have been superseded

All 2/22/84 2/10/84 Complete revision of Ch

A12 3/19/84 2/17/84 Complete revision of Ch

A13 3/22/84 3/9/84 Complete revision of Ch

A14 3/23/84 3/9 3/16/84 Complete revision of Ch

Al5 3/26/84 3/16/84 Complete revision of Ch 10

A16 8/31/84 3/02/84 Complete revision of Ch

A17 3/26/84 3/26/84 Complete revision of Ch

A18 3/27/8 3/23/84 Complete revision of Ch 11 13 14
15

A19 3/29/84 3/23/84 Complete revision of Ch 12

A20 3/30/84 3/23/84 Index to Title Table of Contents

to Title

A21 4/17/84 3/23/84 Complete revision of Ch

A22 5/22/84 5/22/84 Revision of Ch 1-6.200

AAA1 5/14/84 Form AAA-1

Bi 7/01/85 8/31/85 Revision to Ch 1-12.000

B2 8/31/85 7/01/85 Revisions to Ch 11

B3 4/15/86 4/01/86 New Ch 16

TITLE Transmittals A2 through A4 have been superseded

A5 2/10/84 1/27/84 Complete revision of Title

replaces all previous
transmittals

Transmittal is currently being printed
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE All 3/30/84 1/27/84 Summary Table of Contents to Title

AAA2 5/14/84 Form AAA-2

TITLE Transmittal A2 has been superseded

A3 10/11/83 8/4/83 Complete revision of Title 3-

replaces all previous transmittals

AAA3 5/14/84 Form AAA-3

TITLE Transmittals A2 through A6 have been superseded

A7 4/16/84 3/26/84 Complete revision of Ch 12

A8 4/16/84 3/28/84 Complete revision of Ch 14 15

A9 4/23/84 3/28/84 Complete revision of Ch

AlO 4/16/84 3/28/84 Complete revision of Ch 10

All 4/30/84 3/28/84 Complete revision of Ch Index

to Title

Al2 4/21/84 3/28/84 Complete revision of Ch

A13 4/30/84 3/28/84 Complete revision of Ch

A14 4/10/84 3/28/84 Complete revision of Ch 13

Al5 3/28/84 3/28/84 Complete revision of Ch

Al6 4/23/84 3/28/84 Complete revision of Ch 11

AAA4 5/14/84 Form AAA-4

81 11/05/85 8/01/85 Revisions to Chapters 1-8 and 11-15

TITLE Transmittal A2 has been superseded

A3 3/22/84 3/5/84 Complete revision of Ch was
2A

ALl 3/28/84 3/12/84 Complete revision of Ch 12 was
9C

A4 undated 3/19/84 Complete revision of Ch was
Ch
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE A5 3/28/84 3/20/84 Complete revision of Ch 11 was
9B

A6 3/28/84 3/22/84 Complete revision of Ch

Al 3/30/84 3/20/84 Complete revision of Ch 10 was 9A

A8 4/3/84 3/22 Complete revision of Ch 13 14
3/26/84 15 Table of Contents to Title

A9 12/06/84 11/01/84 Revisions to Chapter

All 4/17/84 3/28/84 Complete revision of Ch was
Ch

Al 4/30/84 3/28/84 Index to Title

AAA5 5/14/84 Form AAA-5

Bi 6/03/85 5/01/85 Revisions to Ch and Ch

TITLE A2 3/23/84 3/2/84 Complete revision of Title 6-

replaces all prior transmittals

A3 12/19/84 12/14/84 Revision to Ch and Index

AAA6 5/14/84 Form AAA-6

81 2/14/86 10/01/85 Revisions to Chapters 1-4

TITLE Transmittals A2 and A3 have been superseded

A4 1/6/84 11/22/83 Complete revision to Title 7-

replaces all prior transmittals

A12 3/3/84 12/22/83 Sumary Table of Contents to Title

AAA7 5/14/84 Form AAA-7

Bi 3/24/86 3/05/86 Revision to Chapters 1-5

TITLE AAA8 5/14/84 Form AAA-8

Bi 10/01/85 6/01/85 Complete revision to Title

Supersedes Al A2 and Al

TITLE Transmittals A5 through Al2 A14 A47 A49 A50 A56 and A61 have been

superseded

A13 1/26/84 1/11/84 Complete revision of Ch 132 133
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IRAN SMI TTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE A14 2/10/84 1/27/84 Revisions to Ch Superseded by
A78

A15 2/1/84 1/27/84 Complete revision of Ch

A16 3/23/84 2/8/84 Complete revision of Ch 135 136

All 2/10/84 2/2/84 Complete revision of Ch 39

A18 2/3/84 2/3/84 Complete revision of Ch 40

A19 3/26/84 2/24/84 Complete revision of Ch 21

A2O 3/23/84 2/8/84 Complete revision of Ch 137 138

A21 3/19/84 2/13/84 Complete revision of Ch 34

A22 3/30/84 2/01/84 Complete revision of Ch 14

A23 8/31/84 2/16/84 Revisions to Ch

A24 3/23/84 2/28/84 Complete revision of Ch 65

A25 3/26/84 3/7/84 Complete revision of Ch 130

A26 3/26/84 2/8/84 Complete revision of Ch 44

A27 3/26/84 3/9/84 Complete revision of Ch 90

A28 3/29/84 3/9/84 Complete revision of Ch 101

A29 3/26/84 3/9/84 Complete revision of Ch 121

A30 3/26/84 3/19/84 Complete revision of Ch

A31 3/26/84 3/16/84 Complete revision of Ch 78

A32 3/29/84 3/12/84 Complete revision of Ch 69

A33 3/29/84 3/9/84 Complete revision of Ch 102

A34 3/26/84 3/14/84 Complete revision of Ch 12

A35 3/26/84 2/6/84 Complete revision of Ch 37

A36 3/26/84 2/6/84 Complete revision of Ch 41

A37 4/6/84 2/8/84 Complete revision of Ch 139
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE A38 3/29/84 2/28/84 Complete revision of Ch 47

A39 3/30/84 3/16/84 Complete revision of Ch 104

A40 4/6/84 3/9/84 Complete revision of Ch 100

A41 4/6/84 3/9/84 Complete revision of Ch 110

A42 3/29/84 3/14/84 Complete revision of Ch 64

A43 4/6/84 3/14/84 Complete revision of Ch 120

A44 4/5/84 3/21/84 Complete revision of Ch 122

A45 4/6/84 3/23/84 Complete revision of Ch 16

A46 2/30/84 2/16/84 Complete revision of Ch 43

A47 4/16/84 3/28/84 Revisions to Ch Superseded

by A63

A48 4/16/84 3/28/84 Complete revision of Ch 10

A49 4/16/84 3/28/84 Revisions to Ch 63 Superseded

by A74

A5O 4/16/84 3/28/84 Revisions to Ch 66 Superseded

by A60

A51 4/6/84 3/28/84 Complete revision of Ch 76 deletion

ofCh.77

A52 4/16/84 3/30/84 Complete revision of Ch 85

A53 6/6/84 3/28/84 Revisions to Ch

A54 7/25/84 6/15/84 Complete revision of Ch 11

A55 4/23/84 4/6/84 Complete revision of Ch 134

A56 4/30/84 3/28/84 Revisions to Ch 42 Superseded

by A87

A57 4/16/84 3/28/84 Complete revision of Ch 60 75

A58 4/23/84 4/19/84 Summary Table of Contents of Title

A59 4/30/84 4/16/84 Entire Index to Title
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IRAN SMI ITAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE A60 5/03/84 5/03/84 Complete revision of Ch 66

Supersedes A50

A61 5/03/84 4/30/84 Revisions to Ch section .103

Superseded by A78

A62 12/31/84 12/28/84 Revisions to Ch 123

A63 5/11/84 5/9/84 Complete revision to Ch
Supersedes A47

A64 5/11/84 5/11/84 Revision to Ch 64 section .400-700

A65 5/17/84 5/17/84 Revisions to Ch 120

A66 5/10/84 5/8/84 Complete revision to Ch 131

A67 5/11/84 5/09/84 Revisions to Ch 121 section .600

A68 5/28/84 5/08/84 Revisions to Ch 104

A69 5/09/84 5/07/84 Revisions to Ch 21
section .600

A70 5/17/84 5/16/84 Revisions to Ch 43
section .710

A71 5/21/84 5/21/84 Complete revision of Ch 20

A72 5/25/84 5/23/84 Complete revision of Ch 61

A73 6/18/84 6/6/84 Complete revision of Ch 17

A74 6/18/84 6/7/84 Complete revision of Ch 63

Supersedes A49

A75 6/26/84 6/15/84 Complete revision of Ch 27

A76 6/26/84 6/15/84 Complete revision of Ch 71

A77 7/27/84 7/25/84 Complete revision of Ch

A78 9/10/84 8/31/84 Complete revision of Ch
Supersedes A14 and A61

A79 8/02/84 7/31/84 Complete revision of Ch 18

A80 8/03/84 8/03/84 Complete revision of Ch 79
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE A81 8/06/84 7/31/84 Revisions to Ch

A82 8/02/84 7/31/84 Revisions to Ch 75

A83 8/02/84 7/31/84 Revisions to Ch 90

A84 9/10/84 9/7/84 Complete revision of Ch

A85 7/25/84 2/17/84 Revisions to Ch 136

A86 8/02/84 7/31/84 Revisions to Ch 60

A87 11/14/84 11/09/84 Revisions to Ch 42 Supersedes A56

A88 8/31/84 8/24/84 Complete revision of Ch 12

A89 12/31/84 12/31/84 Complete revision of Ch

A90 10/10/84 10/01/84 Complete revision of Ch 73

A91 12/12/84 11/23/84 Revisions to Ch 70

A92 12/14/84 11/09/84 Revisions to Ch 75

A93 12/31/84 12/06/84 Revisions to Ch

A94 12/20/84 12/14/84 Correction to Ch 27

AAA9 5/14/84 Form AAA-9

Bi 3/15/85 01/31/85 Revisions to Ch 60

B2 3/29/85 01/31/85 Revisions toCh 61

B3 3/29/85 01/31/85 Revisions to Ch 71

B4 6/24/85 4/01/85 Revisions to Ch 63

85 6/24/85 4/04/85 Revisions to Ch 11

B6 6/27/85 4/01/85 Revisions to Ch 139

B7 6/27/85 5/01/85 Revisions to Ch 12

B8 7/01/85 4/01/85 Revision to Ch

B9 7/31/85 7/31/85 Revision to Ch 130

Bli 9/27/85 7/01/85 Revision to Ch 27 and Ch 38
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TRANSMI hAL
AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE B12 9/27/85 7/01/85 Revision to Ch

813 10/01/85 7/01/85 Revision to Ch 60

B14 11/29/85 8/01/85 Revision to Ch

B15 10/21/85 7/01/85 Revision to Ch 75

B16 10/22/85 7/01/85 Revision to Ch 64

817 10/21/85 8/30/85 Revision to Ch 136

B18 10/21/85 8/01/85 Revision to Ch 63

B19 11/05/85 8/01/85 Revision to Ch 133

B20 11/01/85 8/30/85 Revision to Ch 134

821 11/05/85 8/01/85 Revision to Ch 11

B22 11/01/85 8/01/85 Revision to Ch 61

B23 11/20/85 11/05/85 Revision to Ch 71

B24 11/20/85 11/05/85 Revision to Ch 46

B25 11/01/85 8/01/85 Revision to Ch 90

B26 11/29/85 8/01/85 Revision to Ch 138

827 11/01/85 8/01/85 Revision to Ch 48

B28 11/29/85 8/01/85 Revision to Ch 65

829 11/01/85 11/05/85 Revision to Ch 103

B30 11/29/85 11/05/85 Revision to Ch 49

B31 11/01/85 8/01/85 Revision to Ch

832 12/01/85 8/01/85 Revision to Ch 40

833 11/01/85 8/01/85 Revision to Ch 69

834 02/14/86 12/31/85 Revision to Ch 20

B35 12/31/85 8/01/85 Revision to Ch 132

B36 11/29/85 8/01/85 Revision to Ch 110
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TRANSMI TTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE B37 02/12/86 11/05/85 Revision to Ch

B38 3/20/86 12/31/85 Revision to Ch 18

B39 11/29/85 11/05/85 Revision to Ch 60

B40 02/12/86 11/05/85 Revision to Ch 34

B43 04/08/86 3/01/86 Revision to Ch.6

B44 04/18/86 03/01/86 Revision to Ch 111

B45 04/08/86 3/01/86 Revision to Ch 21

B46 02/14/86 12/31/85 Revision to Ch 42

B47 04/08/86 3/01/86 Revision to Ch 60

TITLE 10 Transmittal A2 through A7 have been superseded
A8 4/5/84 3/24/84 Complete revision of Ch

A9 4/6/84 3/20/84 Complete revision of Ch

AlO 4/13/84 3/20/84 Complete revision of Ch

All 3/29/84 3/24/84 Complete revision of Ch

A12 4/3/84 3/24/84 Complete revision of Ch

A13 9/4/84 3/26/84 Complete revision of Ch 10

A14 4/23/84 3/28/84 Complete revision of Ch

A15 4/17/84 3/28/84 Complete revision of Ch

A16 5/4/84 3/28/84 Index and Appendix to Title 10

All 3/30/84 3/28/84 Summary Table of Contents to

Title 10

A18 5/4/84 4/13/84 Complete revision to Ch

A19 5/02/84 5/01/84 Revisions to Ch

A20 8/31/84 5/24/84 Revisions to Ch
7/31/84

A21 6/6/84 5/1/84 Corrected TOC Ch and pages

23 24
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TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO TRANSMITTAL TEXT CONTENTS

TITLE 10 A22 7/30/84 7/27/84 Revision to Ch

A23 8/02/84 7/31/84 Revision to Ch

A24 11/09/84 10/19/84 Revision to Cli

A25 11/09/84 10/19/84 Revision to Ch

A26 11/28/84 11/28/84 Revision to Ch

A27 12/07/84 11/01/84 Revision to Ch

AAA1O 5/14/84 Form AAA-1O

Bi 3/15/85 1/31/85 Revision to Ch

82 5/31/85 5/01/85 Revision to Ch

B3 6/27/85 4/01/85 Revision to Ch

B4 7/23/85 4/01/85 Revision to Ch

B5 02/20/86 01/27/86 Revision to Ch

B7 7/31/85 5/01/85 Revision to Ch
Appendix--Form Index

B8 11/01/85 8/16/85 Revisions to Ch and Ch

B9 11/01/85 8/16/85 Revision to Ch

BlO 11/29/85 8/21/85 Revision to Ch

811 11/29/85 8/16/85 Revision to Ch

812 11/29/85 8/01/85 Revision to Ch

814 11/29/85 8/01/85 Revision to Ch

815 01/14/86 12/17/85 Revision to Ch

B17 03/01/86 12/31/85 Revision to Ch

819 03/20/86 12/31/85 Revision to Ch

B21 04/15/86 04/01/86 Revision to Ch

TITLE 1-10 Al 4/25/84 4/20/84 Index to USAM

If you have any questions regarding the above please contact Judy Beeman at

FTS 613-6348
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UNITED STATES ATTORNEYS LIST

DISTRICT U.S. ATTORNEY

Alabama Frank Donaldson

Alabama John Bell

Alabama Sessions III

Alaska Michael Spaan

Arizona Stephen McNamee

Arkansas George Proctor

Arkansas Michael Fitzhugh

California Joseph Russoniello

California Peter Nowinski

California Robert Bonner

California Peter Nunez

Colorado Robert Miller

Connecticut Stanley Twardy Jr
Delaware William Carpenter Jr
District of Columbia Joseph diGenova

Florida Thomas Dillard

Florida Robert Merkie

Florida Leon Keilner

Georgia Stephen .Cowen

Georgia Joe Whitley

Georgia Hinton Pierce

Guam William OConnor
Hawaii Daniel Bent

Idaho Maurice Ellsworth

Illinois Anton Valukas

Illinois Frederick Hess

Illinois Gerald Fines

Indiana James Richmond

Indiana John Tinder

Iowa Robert Teig

Iowa Richard Turner

Kansas Benjamin Burgess Jr
Kentucky Louis DeFalaise

Kentucky Joseph Whittle

Louisiana John Volz

Louisiana Raymond Lamonica

Louisiana Joseph Cage Jr
Maine Richard Cohen

Maryland Breckinridge Wilicox

Massachusetts Vacant

Michigan Roy Hayes

Michigan John Smietanka

Minnesota Jerome Arnold

Mississippi Robert Whitwell

Mississippi George Phillips

Missouri Thomas Dittmeier

Missouri Robert Ulrich
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UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY

Montana Byron Dunbar

Nebraska Ronald Lahners

Nevada William Maddox

New Hampshire Richard Wiebusch

New Jersey Thomas Greelish

New Mexico William Lutz

New York Frederick Scullin Jr
New York Rudolph Giuliani

New York Andrew Maloney
New York Roger Williams

North Carolina Samuel Currin

North Carolina Kenneth McAllister

North Carolina Charles Brewer

North Dakota Rodney Webb

Ohio Patrick McLaughlin
Ohio Anthony Nyktas

Oklahoma Layn Phillips

Oklahoma Roger Hilfiger

Oklahoma William Price

Oregon Charles Turner

Pennsylvania Edward Dennis Jr
Pennsylvania James West

Pennsylvania Alan Johnson

Puerto Rico Daniel Lopez-Romo
Rhode Island Lincoln Almond

South Carolina Vinton DeVane Lide

South Dakota Philip Hogen
Tennessee John Gill Jr
Tennessee Joe Brown

Tennessee Hickman Ewing Jr
Texas Marvin Collins

Texas Henry Oncken

Texas Robert Wortham

Texas Helen Eversberg
Utah Brent Ward

Vermont George Cook

Virgin Islands James Diehm

Virginia Henry Hudson

Virginia John Alderman

Washington John Lamp

Washington Gene Anderson

West Virginia William Kolibash

West Virginia David Faber

Wisconsin Joseph Stadtmueller

Wisconsin John Byrnes

Wyoming Richard Stacy
North Mariana Islands William OConnor
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