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COMMENDATIONS

The following Assistant United States Attorneys have been commended:

TERRY 1. ADELMAN and STEVEN E,
HOLTSHOUSER (Missouri, Eastern) by
Joseph R. Davis, Assistant Director -
Legal Counsel, Federal Bureau of
Investigation for their participation
in the New Agents Moot Court Program.

JOHN C. BRADDOCK and JAMES C.
SABALOS (Texas, Southern) by
Assistant Secretary for Labor-Manage-
ment Standards Salvatore R. Martoche,
Department of Labor, for providing
excellent legal assistance in a case
involving embezzlement of union funds.

GLEN E. CRAIG (South Carolina) by
Regional Administrator Leon N.
Larson, Department of Transportation,
and by B.G. Cloyd, Deputy Regional
Federal Highway Administrator, Depart-
ment of Transportation, for success-
fully defending the Highway Adminis-
tration in a land condemnation suit.

CHARLENE DAVIS (Delaware) by Area
Administrator A. Lois Barksdale,
Department of Labor, for her
continuing and outstanding
prosecutive efforts in a complex
longshoreman case.

TODD FOSTER and JESSIE RODRIGUEZ
(Texas, Southern) by David J. Hayes,
Assistant Director of Training,
Enforcement, Department of the
Treasury, Customs Service for
providing their expertise on Asset
Forfeiture. and Title 31 Offenses to
. the Customs Service Academy.

LINDA A. HALPERN (District of
Columbia) by Chief Counsel Dennis F,
Hoffman, Drug Enforcement
Administration, for providing
aggressive and successful
representation in a government
contract case.

DARRYL W. JACKSON (District of
Columbia) by Special Agent-in-Charge,
Gregory S. Seybold, Department of the
Interior, Office of Inspector General,
Eastern Region, for his excellent
contribution to a training program
held for new investigative assistants
and special agents.

KAREN L. KOTHE, (Arizona) by
Acting Regional Inspector General for
Investigation Donald G. St Sure,
Department of Education, and by
District Director Ruth Anne Myers,
Immigration and Naturalization Service
for her successful prosecution efforts
against illegal aliens in student loan
fraud cases.

RICHARD N. W, LAMBERT (Utah) by
Regional Inspector General for
Investigations Randol B. Brune,
Department of Agriculture, for his
successful prosecution against the
poultry industry, marking one of the
harshest and largest criminal fines
ever levied against the industry.

JOHN LEONARDO (Arizona) by Special
Agent Anthony Coulson, Drug
Enforcement Administration, for his
excellent and longstanding prosecutive
efforts in drug enforcement cases.

Department Attorneys DANIEL LEVIN
and RAY MUSHAL by United States
Attorney J. Michael Fitzhugh, Western
District of Arkansas, for their
prosecutive expertise in a complicated
criminal case involving mail and wire
fraud, introduction of adulterated
foods in interstate commerce, water
pollution and false statements.
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MARK MCCLAIN (Ohio, Northern), by
Regional Counsel Robert B. Schaefer,
Environmental Protection Agency, for
his immediate and successful action
against the Clearwater School System
in an asbestos removal and contamina-
tion case.

STUART NEWBERGER (District of
Columbia) by Colonel Harry S.
Gwynne, U.S. Army, Regional Director
of the Selective Services, for his
successful defense efforts in a
Selective Service Case.
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PETER ROBINSON (California,
Northern) by Carter L. Osleber, Group
Supervisor, Drug Enforcement
Administration, for his aggressive and
successful prosecution in a "reverse
operation" drug case.

RICHARD T, STARRETT (Mississippi,
Southern) by Assistant Secretary for
Labor-Management Standards Salvatore
R. Martoche, Department of Labor for
providing excellent legal assistance
in a case involving embezzlement of
union funds.

DONALD OVERALL (Arizona) by Two Victim/Witness <contact
Regional Counsel John R. Shaw, - representatives from the District of
Federal Bureau of Prisons, for his Arizona, MARY WILLIAMS and DIANE

excellent contribution to the HUMETEWA, have received a special
Bureau of Prisons' Litigation commendation from Special Agent Blaine
Coordinators Conference. D. Mcllwaine, Federal Bureau of
Investigation. Their outstanding
service in dealing with Indian
witnesses has led to the successful

prosecution of Indian crimes,

POINTS TO REMEMBER
Personnel

Effective August 31, 1987, Patrick J. Fiedler ~was appointed by the

Attorney General, as the U.S. Atttorney for the Western District of Wisconsin.

Effective September 13, 1987, Bradley L. Williams was appointed by the
Attorney General, as the U.S. Attorney for the Southern District of Indiana.

Effective September 13, 1987, J. Douglas McCullough was appointed by the
Attorney General, as the U.S. Attorney for the Eastern District of North Carolina.

Effective October 1, 1987, Laurence S. McWhorter was appointed by the
Attorney General as Director of the Executive Office for United States Attorneys.

Effective October 1, 1987, Thomas G. Schrup was appointed by the Attorney
General as Director of the Attorney General's Advocacy Institute.

The United States Attorney's Office in the VIRGIN ISLANDS has an opening .

for an Assistant U.S. Attorney -- extensive criminal trial experience required.
Contact Terry Halpern, United States Attorney, Virgin Islands at 809-774-5757.

(Executive Office)

* % k %
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Amendment to Parole Commission Requlation on Cooperation

The Parole Commission advised a proposed change in the Parole Commission's
Regulations regarding communications to thé Commission from U.S. Attorneys'
offices.

Under the Commission's current regulations, a prisoner's assistance in the
prosecution of other offenders may result in the advancement of his parole date by
up to one year from the date when release should otherwise be deemed to be
appropriate. However, the report of the assistance must be endorsed by the
responsible U.S. Attorney or an official of equivalent rank.  See 28 C.F.R. §2.63.

The Commission proposes two significant changes to that regulation. First,
the proposal would allow the one-year advancement to be taken from the date when
the prisoner would otherwise be manditorily released with good time credits.
Currently, the commission uses a hypothetical date of when it would consider
release to be warranted in the absence of any restrictions in sentence length
period.

Secondly, the proposal deletes a requirement for the personal endorsement of
the responsible U.S. Attorney. The Commission states the intent of this provision
is to accommodate the various U.S. Attorneys needs to manage their offices as they
see best. The Commission expects that some U.S. Attorneys may continue to insist
on personally reviewing all recommendations from their offices that the Commission
grant early release to reward cooperation.

The formal notice of proposed rule making was published at 52 Fed. Reg.
33,433 (Proposed September 3, 1987). The comment period closes October 5, 1987.

(Executive Office)

* % k *x

Cross Designation Program

There has been a fair amount of "Informal" cross-designation activity occuring
in the U.S. Attorneys' offices -- "locals" second chairing or handling federal
matters without official appointments as Special Assistant U.S. Attorneys, and
Assistant U.S. Attorneys handling cases for state and local prosecutors without
official notification.

The cross-designation program was developed to promote cooperation between
federal and state prosecutors and is directed towards the successful investigation
and prosecution of targeted criminal activity involving concurrent jurisdiction by
utilizing the benefits of state and federal law. The Attorney General may appoint
attorneys to assist U.S. Attorneys pursuant to 28 U.S.C. §543. The Executive
Office for United States Attorneys 1is the management office charged with
administering the Special Assistant U.S. Attorney program. Please consult USAM
10-2.230 Special Assistant U.S. Attorneys for the procedures to follow in
appointing specials.
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Assistant U.S. Attorneys may be appointed as special state and Tlocal
prosecutors by the Director of the Office of Attorney Personnel Management pursuant
to the appropriate state or local government code and by the Intergovernmental
Personnel Act of 1970 (5 U.S.C. §§3371-3376). Please consult USAM 10-2.250 Cross
Designation of Federal Prosecutors as State and Local Prosecutors for the
procedures to follow Tn accepting appointment as state/Tocal prosecutor.

(Executive Office)

* % % %

The Federal Criminal Code and Rules, 1987 Edition
West Publishing Company

The Drug Enforcement Administration has advised us that some Assistant
U.S. Attorneys are utilizing the Federal Criminal Code and Rules published by
West Publishing Company to prepare complaints and indictments for Title 21
offenses, and 1in doing so, they are relying on the statute as published
therein. Assistant U.S. Attorneys should be aware that the schedules of controlled
substances set forth in Section 812 of the West Volume are not accurate, but
have been amended by regulation. For instance, the statute as published in 1970,
and as published by West, 1ists amphetamines and methamphetamines in Schedule III.
In 1972, these were transferred by regulation to Schedule II.

The current schedules of controlled substances are published in Part 1308 of
Title 21, Code of Federal Regulations. Therefore, prior to the preparation of a
complaint, indictment, or other judicial document, reference must be made to the
Code of Federal Regulations to determine the proper schedule of the controlled
substance in question, rather than relying on the published statute.

Questions on the appropriate schedule of a controlled substance may be
referred to the Drug Enforcement Administration's Office of the Chief Counsel,
at 633-1276.

(Executive Office)

* Kk k *

Sentencing Reform Act of 1984
New Sentencing Guidelines

The Appendix to this Bulletin includes a Sentencing Guidelines Alert on the
Sentencing Reform Act of 1984 that was prepared by the Criminal Division to
introduce you to the provisions of the Act, including the new Sentencing Guidelines
(reprinted in full at 41 Crim. L. Rep. 3089-3190). The Criminal Division is
preparing a detailed Prosecutors Handbook on the Sentencing Guidelines and Other
Provisions of the Sentencing Reform Act of 1984, as well as regulations to
implement the Act's new fine collection Tien provisions. It is anticipated that
the Handbook will be distributed to you before the effective date of the Act
(presently mandated as November 1, 1987).




voL. 35, NO. 10 OCTOBER 15, 1987 PAGE 225

The Attorney General's Advocacy Institute, with the assistance of the Criminal
Division, will disseminate additional training materials and present training
lectures. Your office will soon receive a videotape, prepared by the Federal
Judicial Center, with step-by-step instructions on how to apply the guidelines,
using a simple worksheet, to determine the applicable sentencing range.

The Criminal Division has designated Victor Stone, General Litigation and
Legal Advice Section, FTS 786-4828, as the contact for any questions you may have.

(Criminal Division)

CASENOTES
OFFICE OF LEGISLATIVE AFFAIRS
SELECTED HIGHLIGHTS OF CONGRESSIONAL AND LEGISLATIVE ACTIVITIES
- SEPTEMBER 1987

Japanese Internment

On September 17, 1987, the House passed H.R. 442, by a margin of 243 to 141.
The bill would implement the recommendations of the Commission on the Wartime
Relocation and Internment of Civilians. Congressman Dan Lungren's amendment
deleting funding of $1.25 billion, to cover the $20,000 payment for each survivor,
failed by a vote of 162 to 237. The Administration's floor position stated that,
if enacted, senior advisers to the President would recommend veto of the bill.

The Senate counterpart, S. 1009, has been ordered reported by the Committee on
Governmental Affairs, but no report has yet been filed.

* % % %

Sentencing Guidelines

The guidelines promulgated by the United States Sentencing Commission in April
are scheduled to take effect on November 1, 1987. The House Judiciary Subcommittee
on Criminal Justice voted unanimously on Wednesday, September 23, to report H.R.
3307 which would, as amended, delay implementation of the new sentencing system for
an additional nine months. (Legislation was enacted in the 99th Congress to delay
the effective date from the original date of November 1, 1986 to November 1, 1987.)
We are strongly of the view that further delays in implementation of the new
sentencing system are unacceptable and that, if approved, we will recommend
Presidential disapproval of any delay bill,



VOoL. 35; NO. 10 OCTOBER 15, 1987 PAGE 226

Office of Justice Programs Reauthorization

On September 23, 1987, the House Judiciary Subcommittee on Crime, chaired by
Representative Hughes (D. N.J.), conducted an oversight hearing on the
Reauthorization of the Justice Assistance Act. Representatives McCollum (R. Fla.)
and Smith (D. Fla.), were briefly in attendance.

The witnesses included representatives of the National Governors Association,
National Association of Counties, Police Foundation, Police Executive Research
Forum, American Bar Association, and the Search Group, Inc. All of these witnesses
not only supported the reauthorization of the Act, but also strongly favored
maintaining the current organizational structure. This included maintaining the
status of Presidential appointees for the existing bureau heads. The witnesses
were satisfied with administration of the Office of Justice Programs and the
components, even to the extent that current matching requirements and distribution
of funds should be maintained as is. Naturally, all witnesses favored full funding
for all components of the Office of Justice Programs with no program or component
terminations.

The Department will testify before the Subcommittee on the subject on
September 30, 1987.

* * Kk K

Anti-Fraud Enforcement

On September 23, 1987, the Administration's new anti-fraud enforcement
package, a part of the President's 1987 Management Legislation Program, was
transmitted to Congress. It includes three bills, the "Anti-Fraud Enforcement Act
of 1987", the "Bribes and Gratuities Act of 1987", and the "Contract Disputes Act
and Federal Courts Improvements Act Amendments of 1987". The bills represent an
important legislative effort to prevent fraud and abuses in federal programs,
stréngthen its detection, and clarify relationships among existing laws.

* * Kk %

LAND AND NATURAL RESOURCES DIVISION

DOT'S APPLICATION OF SECTION 4(F) IN CONNECTION
WITH TEMPORARY CONSTRUCTION EASEMENTS UPHELD; NEPA
ANALYSIS SUSTAINED AGAINST SEGMENTATION ATTACK

Interstate 270 runs north from the Washington D.C. Capital Beltway through
Montgomery County, Maryland. The Coalition challenged a highway construction
project to widen 16 miles of the interstate and to modify five interchanges. They
alleged primarily violations of Section 4(f) of the Department of Transportation
Act and the procedural requirement of the National Environmental Policy Act. The
district court granted summary judgment for the Secretary and the court of appeals
affirmed.
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a. Section 4(f). -- The proposed widening of I-270 takes place in an existing
right-of-way but uses temporary construction easement in several of the parks which
border or cross I1-270. Trees and vegetation in the parks would be removed during
construction but the parkland would be regraded, reseeded, and landscaped after
construction. These temporary construction easements--and thus physical presence
on parkland--could have been avoided by using retaining walls. The Secretary
rejected this non-use alternative because the resulting high retaining walls would
be less satisfactory in providing a natural and aesthetically acceptable treatment
of the parkland.

Using an analysis similar to that employed in constructive use cases, the
district court found that the impacts of the project on parkland were too
insubstantial to constitute a statutory use under Section 4(f). The court of
appeals rejected this conclusion finding that the destruction of 50-year old oak
trees and the permanent alteration of the topography of the land were actual uses
within the meaning of Section 4(f). Nonetheless, the court of appeals found that,
based on the Secretary's conclusion that the use of parkland would do less harm to
park values than the -- "truly unusual factors" (Overton Park, 401 U.S. at 416)
justified rejecting the non-use alternative as imprudent.-

b. NEPA.-- With detailed reference to the voluminous administrative record,
the court of appeals rejected each of the Coalition's NEPA challenges. With
respect to the claim that this highway project was improperly defined for NEPA
purposes, the court of appeals joined with the Fifth Circuit (Piedmont Heights
Civic Club v. Moreland, 637 F.2d 430), in focusing on a project's independent
utility and assigning only modest weight to consideration of whether the ending
points of the project are so-called "logical termini." The proper question,
according to the court, is "whether one project will serve a significant purpose
even if a second related project is not built."

Coalition on Sensible Transportation v. Dole, D.C. Cir. No. 85-5557
TAugust 1T, 19877 DJ #90-1-4-295; Attorneys: J. Carol Williams (FTS 633-5580)
and Jacques B. Gelin (FTS 633-2762), Land and Natural Resources Division.

* Kk k *

NAVY DID NOT EXCEED STATUTORY AUTHORITY IN ESTABLISHING
SUPERSONIC OPERATIONS AREA FOR TRAINING FLIGHTS

Sierra Club and another environmental group sued the Secretaries of the Navy
and Transportation contending that the Navy Secretary exceeded his statutory
authority in establishing a Supersonic Operations Area (SOA) for Navy training
flights. The SOA was a delineated area within already established Military
Operations Areas (MOAs) over central Nevada in which Navy pilots would be allowed
to fly at supersonic speeds. Sierra Club asserted that the Navy has allocated
airspace, an action that had to be performed by the Federal Aviation Administration
(FAA) under the FAA Act, 49 U.S.C. §1301 et seq. The district court dismissed the
suit ruling that the FAA had already taken appropriate action in designating the
MOAs, and no new FAA action was necessary.
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The court of appeals affirmed. It ruled that the FAA had approved supersonic
flight in the MOAs when they were designated in 1979. The Navy proposal to
intensify the numbers of supersonic flights 1in the area did not constitute a
"modification" of the MOAs that would have required approval by the FAA.

Sierra Club, et at. v. Lehman, Secretary of the Navy, et al., 9th Cir. No.
86-28l6 (August 21, 1987) DJ #90-1-4-2864; Attorney:  Anne S. Almy (FTS
633-2749), Land and Natural Resources Division.

* * * %

RESTORATION ORDER AGAINST DEFENDANT THAT DRAINED
AND FILLED WETLAND WITHOUT A PERMIT SUSTAINED

This wetlands case under Section 404 of the Clean Water Act concerned a 2,000
acre wetland in Massachusetts. Cumberland Farms began draining and clearing it in
1972. Corps of Engineers regulations prohibiting such draining and clearing
without a permit became effective in the summer of 1977, but Cumberland continued
draining up through March of 1985, The United States then brought an action
seeking damages and an order requiring Cumberland to restore the land, which had
been cleared from the summer of 1977 on, to wetland condition. The district court
entered the requested restoration order and fined Cumberland $540,000, of which
$390,000 was to be remitted if the restoration was properly performed.

Cumberland appealed, arguing that it was subject to two "nationwide permits"
which it claimed permitted the filling. One of these permits concerned wetlands
adjacent to streams with a flow of less than 5 cubic feet per second, and required
that the activity in question did not pollute the water. The district court had
held that Cumberland did not come under this permit because it did not prove up the
amount water in the streams, and because its operations discharged pollution into
the water. The second "permit" permitted certain activities in actually navigable
waters subject to the River and Harbors Act, until the Corps formally asserted
Jurisdiction. It was rather badly drafted, and Cumberland argued that it applied
to wetlands permits under Section 404 of the Clean Water Act. The district court
had correctly interpreted the statute and rejected Cumberland's argument.
Cumberland also claimed that the restoration order was improper because the
restoration plan was speculative, because it should have been derived through
lengthy administrative procedures rather than imposed by the court, and because it
was an unfair, retroactive application by the Corps of its regulations. The Court
of Appeals rejected all of these arguments in a detailed 39-page opinion --
upholding the entirety of the district court opinion.

United States v. Cumberland Farms of Connecticut, Inc., lst Cir. No. 86-1983
(August 18, 1987) DJ #90-5-1-1-2017; Attorneys: FEdward J. Shawaker (FTS
633-4410) and David C. Shilton, (FTS 633-5580), Land and Natural Resources
Division, and Assistant United States Attorney Richard E. Welch, III.
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CUMULATIVE LIST OF CHANGING FEDERAL CIVIL POSTJUDGMENT INTEREST RATES

(As provided for in the amendment to the Federal Postjudgment Interest
Statute, 28 U.S.C. §1961, effective October 1, 1982.)

Effective Annual Effective Annual
Date _Rate Date _Rate

12-20-85 7.57% 04-10-87 * 6.30%

01-17-86 7.85% 05-13-87 7.02%

02-14-86 7.71% 06-05-87 7.00%

03-14-86 7.06% 07-03-87 6.64%

04-11-86 6.31% 08-05-87 6.98%

05-14-86 6.56% 09-02-87 7.22%

06-06-86 7.03%

07-09-86 6.35%

08-01-86 6.18%

08-29-86 5.63%

09-26-86 5.79%

10-24-86 5.75%

11-21-86 5.77%

12-24-86 5.93%

01-16-87 5.75%

02-13-87 6.09%

03-13-87 6.04%

When computing interest at the daily rate, round (5/4) the product (i.e.,
the amount of interest computed) to the nearest whole cent.

For cumulative 1list of those federal civil postjudgment interest rates
effective October 1, 1982, through December 19, 1985, see United States

Attorneys' Bulletin, Vol. 34, No. 1, Page 25, January 17, 1986.
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LISTING OF ALL BLUESHEETS IN EFFECT
SEPTEMBER 23, 1987

AFFECTS USAM TITLE NO. DATE SUBJECT
1-1.550* TITLE 1 6/25/87 ‘Communications from the Department
1-8.000** TITLE 1 7/13/87 Relations with the Congress
1-11.350* TITLE 1 5/06/86 Policy with Regard to Defense Requests
for Jury Instruction on Immunized
Witnesses
[ J
. 9-1.177** TITLE 9 12/31/85 Authorization for Negotiated

Concessions in Organized Crime Cases

- 9-2.132% TITLE 9 12/31/85 Policy Limitations on Institution of
Proceedings - Internal Security Matters

9-2.133* TITLE 9 5/08/87 Consultation Prior to Initiation of
Criminal Charges (One-year sunset
provision added.)

9-2.136* TITLE 9 6/04/86 Investigative and Prosecutive Policy
for Acts of International Terrorism
9-2.136* TITLE 9 10/24/86 Investigative and Prosecutive Policy
‘ for Acts of International Terrorism
9-2.151* TITLE 9 12/31/85 Policy Limitations - Prosecutorial and

Other Matters, International Matters

- 9-2.160* TITLE 9 7/18/85 Policy with Regard to Issuance of Sub-
poenas to Attorneys for Information
Relating to the Representation of

Clients

9-7.2000%* TITLE 9 4/06/87 The Electronic Communications Act of
1986

9-7.5000%* TITLE 9 4/06/87 Forms - The Electronic Communications
Act of 1986

9-11.,220 C.8.* TITLE 9 4/14/86 A1l Writs Act Guidelines

9-11.368(A)* TITLE 9 2/04/86 Amendment to Rule 6(e) Federal Rules of

Criminal Procedure Permitting Certain
Disclosure to State and Local Law
Enforcement. Officials

* Bluesheet has been approved by the Advisory Committee and will be incorporated
‘ into revised Manual.

** Tabled by Attorney General's Advisory Committee
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LISTING OF ALL BLUESHEETS IN EFFECT
SEPTEMBER 23, 1987
AFFECTS USAM TITLE NO. DATE SUBJECT

9-20.215* TITLE 9 2/11/86 Policy Concerning State Jurisdiction
Over Certain Offenses in Indian
Reservations

9-38.211~* TITLE 9 4/23/87 Administrative Forfeiture of Real
Property

9-75.120% TITLE 9 9/23/87 Multiple Prosecutions of

Obscenity Offenses

9-79.,252* TITLE 9 4/01/87 Consultation Prior to Institution of
Criminal Charges Under 31 U.S.C. §5324
(One-year Sunset Provision Included.)

9-100.205** TITLE 9 4/01/87 Controlled Substance Analogue
Enforcement Act

9-100.280* TITLE 9 1/15/87 Consultation Prior to Institution or
Dismissal of Criminal Charges Under
Continuing Criminal Enterprise Statute

9-103.132; TITLE 9 6/30/86 Revisions to the Prosecutive Guidelines .
9-103.140* for the Controlled Substance Registrant
Protection Act Concerning Consultation
Prior to Prosecution ‘

9-103.300* TITLE 9 5/28/87 Mail Order Drug Paraphernalia Control
Act (One-year Sunset Provision
Included.)

9-105.000* TITLE 9 1/15/87 Money Laundering

9-105.200* TITLE 9 4/01/87 Forfeiture of Proceeds of Foreign

Controlled Substance Violations
(One-year Sunset Provision

Included. )
9-110.800* TITLE 9 7/07/86 Murder-for-Hire and Violent Crimes in
Aid of Racketeering Activity
9-111.800* TITLE 9 1/15/87 Forfeiture of Substitute Assets
(Bluesheet will expire 6/15/88)
9-131.030* TITLE 9 5/13/86 Consultation Prior to Consultation
9-131.040; TITLE 9 10/06/86 Hobbs Act Approval

9-131.180 ‘
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LISTING OF ALL BLUESHEETS IN EFFECT
‘ SEPTEMBER 23, 1987
AFFECTS USAM TITLE NO. DATE SUBJECT
9-131.110* TITLE 9 5/13/86 Hobbs Act Robbery
10-2.186 TITLE 10 9/27/85 Grand Jury Reporters
10-2.315* TITLE 10 11/17/86 Veterans Readjustment Appointment (VRA)
Authority
10-2.340%et seq.TITLE 10 5/18/87 Youth and Student Employment Programs
10-2.517* TITLE 10 8/16/87 Performance Management and
Recognition System
10-2.534* TITLE 10 3/20/86 Compensatory Time
.10-2.645* TITLE 10 7/23/87 Performance Appraisal -- Performance
" Management and Recognition System
10-2.650* TITLE 10 1/07/87 Awards
10-2.910* TITLE 10 7/16/87 Attendance and Leave and Hours of Duty
10-8.120* TITLE 10 1/31/86 Policy Concerning Handling of Agency
Debt Claim Referrals Where the Appli-
. ' cable Statute of Limitations has Run
11-10-3.320; TITLE 11 09/23/87 Return of Certain Bankruptcy Cases
321* : to Agencies for Collection,

11-10-5.220 TITLE 11 9/18/87 Closing Judgment Cases as Uncollectible
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UNITED STATES ATTORNEYS' MANUAL--TRANSMITTALS

The following United States Attorneys' Manual Transmittals have been
date in accordance with USAM I-1,500.

PAGE 233

issued to

11, 13, 14, 15
12

of Contents to

TRANSMITTAL

AFFECTING DATE OF DATE OF

TITLE NO. TRANSMITTAL  TEXT CONTENTS

TITLE 1 (Transmittals A2 through AlO have been superseded.)
All 2/22/84 2/10/84 Complete revision of Ch.
Al2 3/19/84 2/17/84 Complete revision of Ch.
Al3 3/22/84 3/9/84 Complete revision of Ch.
Al4 3/23/84 3/9 & 3/16/84 Complete revision of Ch.
Al5 3/26/84 - 3/16/84 Complete revision of Ch.
Al6 8/31/84 3/02/84 Complete revision of Ch.
Al7 3/26/84 3/26/84 Complete revision of Ch.
Al8 3/27/84 3/23/84 Complete revision of Ch.

. Al9 3/29/84 3/23/84 Complete revision of Ch.
A20 3/30/84 3/23/84 Index to Title 1, Table
Title 1

A21 4/17/84 3/23/84 Complete revision of Ch.
A22 5/22/84 5/22/84 Revision of Ch., 1-6.200
AAAl  5/14/84 Form AAA-1
Bl 7/01/85 8/31/85 Revision to Ch. 1-12.000
B2 8/31/85 7/01/85 Revisions to Ch. 11
B3 4/15/86 4/01/86 New Ch. 16
B4 11/01/86  10/31/86 Revisions to Chs. 1,2,4,6, 10 and 13
B5 6/23/86 12/31/85 Revisions to Ch, 5
86 7/01/86 12/31/85 Revision to Ch. 3
B7 9/26/86 8/04/86 Revisions to Ch. 15
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TELETYPES TO ALL UNITED STATES ATTORNEYS
FROM THE EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS

From John R. Byrnes, United States Attorney, Western District of
Wisconsin, re: "New Position as Assistant U.S. Trustee in Milwaukee."

From Tim Murphy, Associate Director, Debt Collection, EOUSA, re:
"Collection of Magistrate Fines and Assessments Imposed Against Navy
Service Members."

From Laurence S. McWhorter, Acting Director, EOUSA, by Manny A.
Rodriquez, Legal Counsel, re: “Survey Request by the Office of
Government Ethics, Office of Personnel Management."
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Delaware, re: "Bank Reporting Requirements."”
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Tickets, and "Diners Club Luggage Insurance."
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Rodriguez, Legal Counsel, re: "The Federal Criminal Code and Rules, 1987
Edition, West Publishing Company."

From William F. Weld, Assistant Attorney General, Criminal Division,

‘announcing a nationwide screening effort to identify bid-rigging and
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From United States Attorney William C. Carpenter, Jr., District of

‘Delaware, re: "Post-Trial NUNC Pro TUNC Competency Hearing."

From Patrick Trueman, EOUSA, re: "Child Pornography."

From P. Raymond Lamonica, United States Attorney, Middle District of
Louisiana, re: "Restitution."
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"Implementation of Sentencing Guidelines."
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U.S. Department of Justice
Criminal Division

) Sentencing Guidelines Alert

OCTOBER 1, 1987

SENTENCING REFORM ACT OF 1984

I. OVERVIEW

The Sentencing Reform Act of 1984, generally 18 U.S.C.
§§3551-3742, was enacted as part of the Comprehensive Crime
Control Act of 1984, Pub. L. No. 98-473, Title II (Oct 12,
1984), to reform the federal sentenc1ng system,

The Act was passed in an effort to remedy unwarranted
disparities in the sentencing of federal offenders both at the
time of initial sentencing and at the time of parole. 1In an
effort to eliminate such disparities, the Act seeks to ensure a
substantial degree of uniformity (1) by mandating that sentences
normally be within the narrow range applicable to the specific
offense and defendant under administratively created sentencing
guidelines and (2) by eliminating parole.

Generally, the provisions of the Sentencing Reform Act are
effective November 1, 1987. 1/ Sentencing under the new
guideline.system Wlll, for the most part, apply to crimes
committed on or after November 1,.1987. Section II, below,
summarizes the provisions of the Act, while Section III describes
in brief the process of sentencing under the guidelines. These
guidelines will be dealt with in much greater detail in the
upcoming Prosecutors Handbook on the Sentencing Guidelines which
is being prepared by the Criminal Division.

1/ The provision repealing the Federal Youth Offenders
Corrections Act, 18 U.S.C. §§5005-5026, took effect, however, on
Oct. 12, 1984, as did other sentencing related provisions cf the
Comprehensive Crime Control Act of 1984 (CCCA) changing the
procedures for commitment of offenders suffering from mental
disease, 18 U.S.C. §§4241-4247. Provisions of the CCCA covering
the forfeiture of collaterial profits of crime, 18 U.S.C. §§3681
- 3682, took effect Nov. 11, 1984,
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II. SUMMARY OF THE ACT

A. Chapter 227 - Sentences

1. Subchapter A - General Provisions (18 U.S.C. §§3551-3559)

This subchapter contains general provisions describing the
types of sentences that can be imposed on individuals and
organizations, and the considerations that should go into the
determination of appropriate sentences. Section 3553 of Title 18
provides that the Sentencing Commission's 2/ sentencing ranges
and policy statements shall be considered at the time of
sentencing; that absent aggravating or mitigating circumstances
not adequately taken into consideration by the Sentencing
Commission, all sentences shall be imposed within the narrow
ranges applicable; and that the sentencing court shall state
reasons for its sentences on the record in every case and each
such statement of reasons shall be transcribed. New provisions
require that presentence reports be disclosed to the defendant,
his counsel, and Government counsel at least 10 days before
sentencing, unless the time limit is waived by the defendant. 18
U.S.C. §3552(d). The subchapter also allows a court to require a
defendant gullty of a fraud or other intentionally deceptive
practice to give notice and explanation of the conviction to all
deceived victims of the offense including those who were not yet
aware of the fraud. 18 U.S.C. §3555. Finally, it establishes a
classification scheme by letter (A-E) for offenses which have not
already been classified by letter grade in the sections defining
them., 18 U.S.C. §3559.

2. Subchapter B - Probation (18 U.S.C. §§3561-3566)

This subchapter governs the imposition, conditions, and
possible revocation of probation. Probation is a sentence rather
than, as in current law, a suspen51on of the imposition or
execution of sentence. Probation is authorized in all cases
except a Class A or B felony or an offense for which probation
has been statutorily precluded, or where the defendant is
sentenced at the same time to a term of imprisonment for the same
or a different offense.

2/ The Sentencing Reform Act of 1984 established the Sentencing

Commission an an independent commission ostensibly in: the

judicial branch. 28 U.S.C. §991. The duties of the Sentencing
Commission include the creation of guidelines designed to avoid
unwarranted disparities in sentencing.
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The new law provides mandatory conditions of probation, and
also optional conditions. Defendants who are sentenced to
probation upon conviction of a felony will be required to pay a
fine or restitution, or to engage in community service as a
condition of their probation. Courts may require, as a condition
of probation, that defendants remain in the custody of the Bureau
of Prisons during nights, weekends, or other intervals of time
not to exceed one year in the aggregate, during the first year of
probation. Split sentences have been replaced by the provisions
permitting a term of imprisonment for a felony or a misdemeanor
to be followed by a term of supervised release.

3. Subchapter C - Fines (18 U.S.C. §§3571-3574)

This subchapter seéts high maximum fines, specifies the
criteria to be considered, and provides for a default procedure
for unpaid fines, as well as a procedure for modification and
remission of fines previously imposed. It should be noted that
on the effective date of the sentencing Reform Act, 18 U.S.C.
§3623 (enacted by the Criminal Fine Enforcement Act of 1984) will
be repealed. The Sentencing Reform Act authorizes fines much
greater than those provided by statutes describing particular
offenses [see 18 U.S.C. §3559(b), and §3571] and the Sentencing
Guidelines establish minimum fines based on the offense.

4., Subchapter D - Imprisonment (18 U.S.C. §§3581-3586)

) Subchapter D prescribes maximum authorized terms of
imprisonment for each offense grade. It also provides for
modification, under limited circumstances, of a term already
imposed, and it permits imposition of a term of supervised
release to be served after imprisonment. Rules for sentencing
defendants convicted of multiple offenses are included, as are
rules for fixing the beginning of a term of imprisonment and for
establishing credit due to an offender for prior custody.

The court may order, in conjunction with a term of
imprisonment, that a defendant convicted of a felony violation of
the laws relating to organized crime or drug offenses not
associate or communicate with a specified person if there is
probable cause to believe that association or communication with
the person is for the purpose of continuing the defendant's
participation in an illegal enterprise. The order may be issued
at the time of sentencing, or at a later date upon request of the
Bureau of Prisons or the United States Attorney, 18 U.S.C.
§3582(d) .
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'B. Chapter 229 - Post Sentence Administration (18 U.S.C. .
§§3601-3625) '

This chapter carries forward existing provisions for special
probation and record expungement procedures for first-time drug

possession offenders. It also sets forth improved procedures for

the collection of criminal fines and makes the Attorney General
responsible for the collection of unpaid fines. Actual receipt

of fine payments, however, is made the function of the clerk of

the court. 3/ The new law provides that a fine is a lien in

favor of the United States upon all property belonging to the

person fined, thereby permitting the Attorney General to enforce 2
the lien through the use of administrative levy procedures. A A
defendant who willfully fails to pay a fine is guilty of the new
misdemeanor called Criminal Default and.may be fined up to twice

the unpaid balance or $10,000, whichever is greater, and may be e
imprisoned for up to one year. 18 U.S.C. §3615.

Provisions for implementation of a sentence of imprisonment
contained in this chapter generally follow existing law, except
that custody of federal prisoners is placed in the Bureau of
Prisons directly and the statutes give the Bureau of Prisons
specific criteria upon which to determine the place of
confinement of a prisoner. 18 U.S.C. §3621(b). Prisoners
sentenced under the new law will be released at the expiration of
their term of imprisonment, less any credit toward the service of
their sentence for satisfactory prison behavior. Since parole
will not be available to these prisoners, every sentence of ‘
imprisonmept will represent the actual time to be served, less
credit earned toward early release (up to 54 days per year for
all felony sentences other than life imprisonment). 18 U.S.C.
§3624 (b) . Note that, unlike current good time statutes, credit
earned toward early release will be earned only for compliance
with institutional rules, not for program participation.

C. Chapter 232 - Miscellaneous Sentencing Provisions
I8 U.S.C. §§3661-3673)

This chapter contains certain provisions from current law
that have been renumbered. For example, the restitution
provisions of the Victim and Witness Protection Act, formerly
designated as 18 U.S.C. §§3579 and 3580 have been redesignated as
18 U.S.C. §§3663 and 3664. A new section in this chapter is
§3673, which contains definitions for sentencing terms found
elsewhere in the Act.

3/ 18 U.S.C. §3612. Changes in these procedures may be effected
by other legislation currently pending in Congress.
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D. Appellate Review of Sentences (18 U.S.C. §3742)

Under certain circumstances the new law will permit appeal
of sentences by both the defendant and the government. Appeal is
allowed of four kinds of claims: (1) that the sentence was
imposed in violation of substantive or procedural law; (2) that
the sentence reflects an incorrect application of the guidelines;
(3) that the sentence is outside the guidelines; and (4) that a
sentence was imposed where there is no guideline applicable to
the offense committed. Furthermore, neither party may appeal a
sentence that is consistent with a plea agreement.

The failure of a sentence to conform to the policy
statements issued by the Sentencing Commission is not a ground
for appeal. 1In several 1nstances, the commentary to the
Sentencing Guidelines is stated in mandatory language and may be
viewed by the courts as being guidelines for purposes of
appellate rights.

E. Juvenile Offenders .(18 U.S.C. §§5041 - 5042)

Theiparole and probation provisions of current law dealing
with juvenile delinquency are repealed or amended in order to
conform to changes made in adult sentencing law.

F. F.R.Crim.P. 32 - Sentencing Hearing

The presentence report will continue to be prepared by the
probation officer. Amended Rule 32 requires that the probation
officer's report describe the factual characteristics of the
offense and the offender and the resultant sentencing guideline
range that is applicable. If a sentencing hearing is held, it
will focus on the accuracy of the probaticn officer's factual
conclusions and on the question of whether the sentence should be
imposed within or outside the applicable guidelines. Before
imposing sentence, the judge must specify the applicable
sentencing guideline categories he is using.

Amended Rule 32(a) (1) permits the court, upon.a joint motion
of the defendant and the government, to postpone the imposition
of sentence to resolve a sentencing factor not then "capable of
being resolved." Examples of such factors include cooperation
with the government, testimony against a co-defendant,
and action as an undercover agent. S. Rep. No. 98-225, 98th
Cong., lst Sess. 156 (1983).

G. F.R.Crim.P. 35 - Correction of Sentence

Rule 35 is amended to cover resentencing as the court of
appeals directs where either party successfully overturns the
original sentence on appeal under 18 U.S.C. §3742. Rule 35(b),
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as amended, permits the district court, on motion of the
government, to lower a sentence (even below a statutory mandatory
minimum) within one year after its imposition in order to reflect
a defendant's subsequent substantial assistance in the
investigation or prosecution of another person who has committed
an offense. The district court's current power to reduce a .
sentence for any reason within 120 days has been repealed and
district court authority to correct an illegal sentence or a
sentence imposed in an illegal manner has been replaced by 18
U.S.C. §3742 authority in the courts of appeals to consider these
issues.

IIT. THE ADMINISTRATIVE SENTENCING GUIDELINES

To establish a uniform determinate federal sentencing
system, the Sentencing Reform Act establishes a United States
Sentencing Commission to administratively promulgate binding
sentencing guidelines and non-binding interpretative commentary
and policy statements. See 28 U.S.C. §§991-998. The guidelines
as currently drafted, reprinted in full at 41 Crim. L. Rep.
3087-3190, specify a variety of sentencing ranges for each
criminal offense, based upon the particular factual history and
characteristics of the defendant and the circumstahces of the
offense. The guidelines are scheduled to go into effect on
November 1, 1987 (unless implementation is delayed by Congress)
and will generally apply only to offenses committed on or after
that date.

Determining a sentence under the guidelines is a multi-step
procedure for which a worksheet will be provided. The guideline
scheme has been developed by some of the same professionals who
designed the current Parole Guidelines. The two basic components
of the new sentencing procedure involve (1) calculating a "total
offense level" for the count or counts of conviction, and (2)
determining the defendant's criminal history category. Once
these two factual determinations have been made, a numerical
"Sentencing Table," calibrated in terms of months of
incarceration, dictates the narrow guideline range for each case.
See Sentencing Guidelines and Policy Statement, U.S. Sentencing
Commission, Ch. 5, Part A (April 13, 1987).

A. Total Offense Level

The guidelines provide a "base offense level" for many
federal offenses (Ch. 2) and specify some adjustments which vary
for each specific offense. For example, the base offense level
for robbery is "1B." ‘Increases in that level are provided based
upon the value of the property taken (e.g., an increase of 2
offense levels for property valued at $20,000), and use of a
firearm (e.g., increase of 5 offense levels if a firearm was
discharged) (Ch. 2, Part B, Section 3). Each offense level
raises the defendant's sentencing range by 12%. Further
adjustments related to the victim (Ch. 3, Part A), the
defendant's role in the offense (Ch. 3, Part B), or obstruction
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of justice (Ch. 3, Part C), may be made when appropriate.
Multiple counts of a conviction involving closely related harms
or closely related transactions are automatically aggregated as a
single charge and the procedure outlined above is followed (Ch.
3, Part D). The defendant's acceptance of responsibility is also
a basis for adjustment. The "base offense level," modified by
applicable adjustments relevant to the specific facts of the
offense and the victim, yields "total offense level."

B. Criminal History Category

A defendant's criminal history category (Ch. 4) is based
upon the number and severity of prior offenses, as evidenced by
the length of sentence imposed upon conviction, and the age of
the defendant at the time of those offenses. Calculation of the
criminal history category is also affected by such factors as
whether the defendant committed the current offense while on some
form of criminal justice supervision (such as probation or
parole) and whether he committed the offense less than two years
after release from a sentence of imprisonment. Further .
adjustment to the criminal history category (and, in some cases,
to the "total offense level") will also be made for defendants
who meet the guideline definition of a "career offender." Each
of the six possible criminal history categories also increases
the severity of the underlying punishment range in increments of
roughly 12%.

C. Determining the Sentence

The sentencing judge may impose a sentence of any number of
months within the applicable guideline range and may impose a
sentence of probation if the minimum term of imprisonment is six
months or less. Specific considerations and restrictions

regarding probation sentences -- such as when community or
intermittent confinement must be imposed and offenses for which
probation is not authorized -- are identified (Ch. 5, Part B).

Also discussed are such matters as conditions of probation and
supervised release, restitution, fines, assessments and
forfeitures, and the issue of concurrent versus consecutive
sentences (Ch. 5, Parts D-G).

A series of non-binding policy statements lists various
factors which may serve as a basis for departing from the
applicable guideline range. These factors represent aggravating
and mitigating circumstances that the Sentencing Commission did
not adequately take into account in formulating the guidelines,
such as "extreme psychological injury" and "disruption of
Government function" (Ch. 5, Part K). Other policy guidance
includes a departure from the guideline range in response to a
government motion stating that the defendant has made a good
faith effort to provide substantial assistance in the
investigation or prosecution of another person who has committed
an offense (Ch. 5, Part K), and commentary on plea agreements
(Ch. 6, Part B). ’
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It should be noted that a judge has the authority to .
sentence outside the quidelines if an aggravating or mitigating
factor exists that was not adequately taken into account by the
commission in formulating the guidelines, 18 U.S.C. §3553(b),
regardless of whether or not a policy statement addresses such
factors. Reasons for such departures must be stated by the judge
in writing.

* * *

The Prosecutors Handbook on the Sentencing Guidelines will ) .
be distributed to you before the effective date of the Sentencing .u%”
Guidelines. In addition, the Sentencing Commission will distribute '
copies of the Guidelines to your office in the near future. s
Plans are also being made to provide you with relevant training. )

The forthcoming Handbook will list the individual in each
Criminal Division Section or Office whom you should contact with
questions regarding the Sentencing Reform Act or application of
the Sentencing Guidelines. Until you receive the Handbook,
relevant questions should be directed to Victor Stone, General
Litigation and Legal Advice Section, Criminal Division, FTS
786-4828. '
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