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COMMENDATIONS

The following Assistant United States Attorneys have been commended

DavidO Eauer Ohio Northern Jose Gaztambide and Carlos
District by William Branon Perez District of Puerto
Special Agent in Charge FBI Rico were awarded Certifi
Cleveland for obtaining con- cates of Appreciation by Clark
victions in major drug traf- Dittmer Director Diplomatic
ficking case Security Service Department

of State Washington
for their assistance in con

Daniel Bensing District of ducting number of criminal
Columbia by Colonel Roger investigations and prosecu
Graham Acting Chief Contract tions
Law Division Office of The
Judge Advocate General US Robert Guthrie District of
Air Force Washington Colorado by James Reardon
for his outstanding represen Executive Director Mountain
tation in complex civil and Plains Intergovernmental
case Audit Forum Denver for his

excellent presentation at
John Braddock Texas Southern Forum meeting on fraud abuse
District by Richard Gillen and illegal acts
President and John Wright
Senior Vice President Harbor Eric Kiumb Wisconsin Eas
Financial Mortgage Corpora- tern District by Elliott
tion Houston for his suc- Lieb Chief Criminal Investi
cessful prosecution of several gation Division Internal Rev
individuals in loan fraud enue Service Milwaukee for
case his outstanding success in

prosecuting drug conspiracy
case

Kathleen Brinkman Ohio
Southern District by Ter- TerryW Lehmann Ohio South
ence Dinan Special Agent em District by William
in Charge FBI Cincinnati Sessions Director FBI for
for her excellent representa- his successful prosecution of
tion in major criminal case two commercialized car theft

cases

John Doiuinguez District of Joelyn Marlowe District of
Columbia by William Bar- Arizona by Derle Rudd Re
ton Inspector General Gen gional Inspector Department
eral Services Administration of the Treasury Dallas for
Washington D.C for his out- her assistance in the prosecu
standing prosecutive efforts tion of an embezzlement/theft
in criminal case of government monies case
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David Miller Indiana Nor- Kathleen Sutula Ohio Nor
them District by Ross them District by Shawn

Springer District Counsel Kenney Canal Fulton ProseCu
Internal Revenue Service In- tor and Richard Hanus Canal

dianapolis for successfully Fulton Police Chief for her

prosecuting false and fraud- legal skills and expertise in

ulent excise tax claims case foreclosure case concerning
monies confiscated in drug

Kieran Shanahan North Caro raid
lina Eastern District by
Kenneth Brady Resident GregoryJ Whitehair District
Agent in Charge Bureau of of Colorado by David Al-

Alcohol Tobacco and Firearms spach Regional Administrator
Department of the Treasury Department of Agriculture
for his valuable assistance in Denver for his outstanding
the prosecution of case representation in the prosecu
involving arson bank andmail tion of civil case
traud

Richard Stearns and Peter Solomon Wisenberg North
Gelhaar District of Massa- Carolina Eastern District

chusetts by William Bar- by R.M Hazelwood III In-

ton Inspector General Gen spector in Charge U.S Postal
eral Services Administration Service Charlotte for his

Washington D.C for their legal skill and expertise in
success in obtaining settle the prosecution of case
ment of complex civil case involving child pornography.

PERSONNEL

On March 1989 Dee Benson was appointed United States

Attorney for the District of Utah

ADMINISTRATIVE POLICY

The following information is provided by the Personnel Man
agement Staff Executive Office for United States Attorneys

Thrift Savings Plan Publications Index

Attached as Exhibit at the Appendix of this Bulletin is

the 1988 Thrift Savings Plan Publications Index Copies of the
Bulletins listed in the Index may be obtained through your
District Administrative Officer
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Incorrect Addresses On Thrift Savings Plan
Participant Statements

During Thrift Savings Plan TSP open seasons numerous Par
ticipànt Statements from the National Finance Center Thrift Sav
ings Plan Operations Branch are returned to the Personnel Staff
because of insufficient or erroneous addresses Many of these
Statements pertain to current employees who have changed their
address or have incorrect locator information on file with the
Justice Employee Data Service The Statements may also pertain
to participants who are no longer employed by the government and
have since changed their addresses

It is essential that the Justice Employee Data Service is
informed of recent address or employment changes so that accurate
and timely distribution of TSP Participant Statements may be made
by the National Finance Center If you have changed your address
please complete an Employee Locator Information form DOJ-233
and forward it to your servicing personnel office If you anti-i

cipate separating or retiring from Federal Service please coin
plete Change of Address form TSP-9 and forward it to the
Thrift Savings Plan Service Office National Finance Center P.O
Box 61135 New Orleans Louisiana 701611135 Please contact
your District Administrative Officer for copies of these forms

Employee Benefits

question frequently asked is What is the Governments
share of employee benefits In response the Federal Government
generally uses 18 percent of basic pay as the amount the entire
benefits package costs the Government which includes the Gov
ernments share of life insurance health insurance and retire
ment

Under the Federal Employees Health Benefits Program FEHB
an employee may enroll in any of approximately 300 plans The
Government contributes to the cost of the plans with employees
paying varying amounts through payroll deduction based upon the
plan selected and the coverage self or family desired The
Government pays 60 percent of the average high option premium of
six large and representative plans However the Governments
contribution may not exceed 75 percent of the total premium

Federal Employees Group Life Insurance FEGLI is provided
under the terms of Group Insurance Policy purchased by the Of
fice of Personnel Management which is underwritten by large
number of private insurance companies The cost is shared by the
employee and the Government The employees share for basic life
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insurance is twothirds of the cost and the Governments share
is one-third The employee pays $.185 per $1000 of basic cover
age The amount of basic coverage an employee may have is the
employees annual pay rounded to the next higher thousand plus
$2000 In addition the amount of basic coverage available to
each employee under age 45 was increased in 1981 at no additional
cost to the employee The increase was graduated according to
the employees age Employees under age 36 are eligible for
basic coverage in an amount equal to their annual salary rounded
to the next higher thousand dollars plus $2000 multiplied by

Beginning at age 36 the multiplication factor for the amount
of basic coverage will decline by .1 each year until it reaches
1.0 for employees age 45 and over There are additional options
available however the cost is borne entirely by the employee

The Federal Employees Retirement System FERS is comprised
of three separate programs Social Security Basic Annuity Plan
and Thrift Savings Plan Employees covered by FERS will be

prospectively covered by the Social Security System will pay
the same Social Security taxes as anyone else covered by Social

Security and will receive the same benefits The government as

an employer pays an equal share of Social Security taxes which
for 198889 were 7.51 percent of covered earnings

Federal employees subject to the FERS will also be covered

by traditional retirement plan called the Basic Annual Plan
This tier guarantees specific monthly payment at specific ages
based on years of service and the three highest years of salary
Employees make contribution equal to 0.94 percent of basic pay
in 1989 The employing agency essentially will pay for the cost
of this tier The amount per employee of the Governments con
tribution is determined by the Office of Personnel Management
Each agency will contribute to the Retirement Fund the estimated
cost of benefits for that agencys employees minus the amount
contributed by the employee specific dollar amount of the
Governments contribution is not available

The third tier of the FERS is tax-deferred thrift savings
plan Employees will be able to shelter portions of their sala
ries from taxes and have the government match parts of their con
tributions FERS employees may contribute up to 10 percent of

basic pay The Government partially matches contributions by
FERS employees dollar for dollar for the first percent of pay
contributed and 50 cents on the dollar for the next percent of

pay contributed An automatic percent agency contribution is

also made for eligible FERS employees These contributions like

employee contributions are placed into the participants account
and are invested when received Accrued earnings net of admini
strative expenses are allocated to individual accounts on

monthly basis
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GOVERNMENT ETHICS

Department of Justice Ethics Handbook

On February 28 1989 Attorney General Dick Thornburgh
announced the publication of the Department of Justices Ethics
Handbook which seeks to summarize in plain language the laws and

regulations governing the conduct of Department employees Copies
of the booklet are being distributed to all Justice Department
employees

The publication is the result of study ordered by the

Attorney General shortly after he took his oath of office Ad
dressing Department of Justice employees the Attorney General
called upon them to join with him in continuing the Departments
great tradition of excellence and professionalism The booklet
is designed to give clear and explicit signals on the issues
lest any confusion or uncertainty exist over what is and is not

permissible conduct the Attorney General said in announcing the

beginning of distribution of the booklet In the foreword he

states As we go about our work it is of the utmost importhnce
that the public we are sworn to serve has the highest degree of

confidence in our conduct in office We must not allow even the

appearance of impropriety in the performance of our duties

The Assistant Attorney General for Administration serves as

the Designated Agency Ethics Official DAEO for the Department
and has Deputy DAEO for each component of the Department Your

Deputy DAEO is Manuel Rodriguez Legal Counsel Executive Of
ice for United States Attorneys If you have any questions in

volving standards of conduct Department regulations or ethics
matters of any nature please call Mr Rodriguez at FTS or 202
6334024 If you require copies of the Ethics Handbook please
contact the General Counsels Office in the Justice Management
Division FTS or 202 6333452

Executive Office for United States Attorneys

POINTS TO REMEMBER

Antitrust Enforcement Guidelines
For International Operations

On February 21 1989 Charles Rule Assistant Attorney
General Antitrust Division issued memorandum advising that
he has received the Government Printing Offices printed version
of the Antitrust Enforcement Guidelines for International Opera
tions which was released November 10 1988
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These Guidelines represent an important step forward in the

Attorney Generals effort to ensure that antitrust enforcem.ent

policy reflects current economic realities and does not hinder
U.S competitiveness The Guidelines should reduce uncertainty
with respect to antitrust enforcement policy and provide American
firms with the flexibility they need to remain competitive in

changing world markets while ensuring that U.S consumers con
tinue to enjoy the benefits of unfettered competition

Copies of the Guidelines are available by writing or calling
the Legal Procedures Unit Antitrust Division Room 3233 Depart
ment of Justice FTS or 202 6332481

Antitrust Division

Beyond Willie Horton--The Battle
Of The Prison Bulge

Richard Abell Assistant Attorney General Office of Jüs
tice Programs has written an article entitled Beyond Willie
Horton--The Battle of the Prison Bulge which appeared in re
cent issue of Policy Review Heritage Foundation publication
Mr Abell addresses one of the most exigent issues confronting
the criminal justice community today--crowding in our Nations
prisons In letter dated January 19 1989 Mr Abeil states

that In light of the current financial pressures facing air
levels of government and everrising construction costs policy-
makers will encounter many difficult choices in the years ahead
The choices are not easy--either build new prisons or let con
victed offenders back into our communities Recent research

suggests that the costs to society of nonimprisonment is signi
ficantly higher than the costs of prison construction Continu
ing to focus only on prison construction expenses without taking
into account the costs to society and crime victims further
erodes the public trust and confidence in our Nations criminal

justice system

copy of the article is attached at the Appendix of this
Bulletin as Exhibit

Office of Justice Programs



VOL .37 NO MARCH 15 1989 PAGE 75

Career OpDortunity

The Fraud Section of the Criminal Division Department of

Justice is accepting applications for the Chief of the Defense
Procurement Fraud Unit The major responsibility of the Unit is
to prosecute nationally significant defense procurement fraud
cases. The Unit also provides assistance and guidance to United
States Attorneys Offices Matters involving classified con
tracts are reviewed by the Unit as well as all voluntary dis
closure matters arising under the Department of Defense voluntary
disclosure program

The Chief of the Defense Procurement Fraud Unit reports to
the Deputy Chief of the Section and supervises approximately
nineteen attorneys in the following areas conducts investiga
tions and prosecutions involving defective products and testing
niischarging defective pricing corruption special access and
cornpartmented programs reviews prosecution and declination rec
onunepdations screens Department of Defense criminal referrals
and selection of cases for criminal prosecution coordinates
remedies available in defense fraud cases coordinates the volun
tary disclosure program and prepares Congressional testimony
and comments on legislation Applicants must have a.minilnum of
five years experience in white collar crime prosecution includ
ing suprvising others in grand juries and trials and must be
familiar with Department of Defense contracting processes

Please contact Donald Foster Deputy Chief Fraud Section
Criminal Division Room 2104 BOND Building Washington D.C
20530 202./7864379 no later than April 15 1989

Criminal Division

Central Intelligence Agency
Litigation Contacts

The Office of General Counsel is the point of contact within
the Central Intelligence Agency CIA for all legal matters that
involve the Director of Central Intelligence or the CIA Within
the Office of General Counsel the Litigation Division has pri
mary responsibility for handling litigation both civil and crim
inal that involves CIA its officers employees or information
This includes responsibility for handling all litigation to which
the CIA is party in which Agency information is material to
the case that involves third party or other civil discovery or
that involves the Classified Information Procedures Act or other
criminal discovery matters
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Whether or not lawsuit has been filed the Litigation
Division has responsibility for handling all legal issues that
relate to the Freedom of Information and Privacy Acts common law
and constitutional tort claims tort and other non-employee
claims publication review and other secrecy obligations and
claims or potential claims of state secrets statutory or other
privilege The Litigation Division also coordinates all records
searches and name trace requests from the Department of Justice
and other law enforcement entities in the course of criminal
prosecutions or investigatory proceedings that may result in

litigation

Requests for assistance or correspondence on litigation or
related matters should be addressed to Associate General Coun
sel George Jameson Chief Litigation Division Office of

General Counsel Central Intelligence Agency Washington
20505 703 8743118 list of contacts for the CIAS Litiga
tion Division is attached as Exhibit at the Appendix of this
Bulletin

Central Intelligence Agency

Department Policy On Criminal Cases Involving
Classified Information

On April 1987 the Assistant Attorney General Criminal
Division reissued memorandum to all United States Attorneys
directing them to consult with the Criminal Divisions Internal
Security Section in any case in which there is possibility that
classified information will be disclosed in litigation or will

play role in any prosecutive decision The Internal Security
Section Criminal Division is responsible for the implementation
of the Classified Information Procedures Act CIPA 18 U.S.C
app Supp 1981 which established certain pretrial trial
and appellate procedures for criminal cases involving classified
information The Section is also responsible for supervising
criminal offenses involving national security such as violations
of the Espionage Act 18 U.S.C 793

In addition however it is important that United States At
torneys consult with the Internal Security Section before indict
ment in those criminal cases involving the possibility that clas
sified information will be disclosed in litigation This is par
ticularly necessary when U.S intelligence military or diplo
matic agencies urge United States Attorneys to initiate prose
cution under criminal statute that does not require authoriza
tion prior to use from the Department of Justice in Washington
D.C In such case the ensuing prosecution particularly if

it indirectly involves national security concerns may require
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disclosure of sensitive information by the Government in its

case-inchief or in rebuttal It is important to determine prior
to indictment that agencies whose classified information may be
involved are prepared to disclose such information if the case
so requires it Without such an explicit agreement the prose
cutor may find that he or she has brought case that cannot be

proven or at best which may be seriously hampered by eviden
tiary limitations The Internal Security Section is prepared to
assist United States Attorneys Offices in exploring such issues

prior to indictment

Please contact Edward Walsh Chief Graymail Unit at FTS

or 202 786-4938 or Juan Marrero Senior Trial Attorney at

FTS or 202 786-4942 if you have any questions or require fur
ther information

Criminal Division

Fair Housing Amendments Act Of 1988

On March 12 1989 the Fair Housing Amendments Act of 1988
went into effect The new law which was signed by President

Reagan on September 13 1988 substantially amends the Fair Hous
ing Act of 1968 in two major respects First it enhances the
federal governments ability to act against discrimination in

housing on the basis of race color national origin religion
and sex by creating new administrative enforÆement structure
at the Department of Housing and Urban Development HUD better

enabling the government to take cases to federal court where
they would be handled by the Department of Justice It also
authorizes both the Department of Justice and HUD to seek civil

penalties and monetary damages on behalf of victims of discrimi
nation Second the amended law adds handicapped persons and
families with children to the groups protected by the Act

In part to give our new enforcement authority high visibil
ity on March 13 1989 the Civil Rights Division filed two suits
with the court and expects to file two more suits later The
suits are United States Klinkner U.S.D.C Minn and
United States Rent America Inc. et al U.S.D.C S.D
Fla. All of the suits involve pattern and practice discrimi
nation against black persons by apartment owners and managers
In the complaints the Department of Justice is seeking monetary
damages for the victims of discrimination and civil penalties
Thus the cases will highlight our important new remedial author
ity under the Amendments
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We have worked closely with HUD in training their employes
for their important new responsibilities under the Amendments
We have also made strong efforts to inform the public of the re
quirements of the new law by sending letters to over 150 fair
housing organizations throughout the country attending fair
housing seminars and meeting with all interested groups in

addition we have reviewed all old consent decrees to ensure that
they are consistent with the new statute

Civil Rights Division

Independent Counsel Reauthorization Act Of 1987

On February 1989 Edward S.G Dennis Jr Assistant
Attorney General Criminal Division issued memorandum remind
ing all attorneys of the procedures that apply to information
received concerning persons covered under the Independent Counsel
Reauthorization Act of 1987 28 U.S.C 591-599 the Act and
Department of Justice Order No 1297-88 28 CFR 0.14 Order

summary of the Act and the Order is attached at the Appendix
of this Bulletin as Exhibit

While the Act applies to specific current and former execu
tive branch and campaign officials the Order covers current Mem
bers of Congress It is important that all attorneys familiarize
themselves with the basic outline of the Act and Order as they
both contain limitations that significantly affect the manner in
which the Department must handle information concerning covered
individuals which suggests they may have violated federal crimi
nal law While the Independent Counsel ramifications of clear
allegations of criminality against well-known covered individuals
usually are recognized promptly the significance of information
suggesting minor violations such as failure to file tax forms
when due or erroneous financial disclosure forms or an allega
tion against lesser-known official is sometimes overlooked
Furthermore it has been erroneously reported in the press that
the Attorney General Order requiring independent counsel to in
vestigate cases against Members of Congress has been rescinded
As of February 1989 the Order is in force

Criminal Division
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JURIS

Assistant United States Attorneys who own personal computers
may request access to JURIS provided the software is to be used
for official business Attached as Exhibit at the Appendix of

this Bulletin is PC-JTJRIS Information Checklist Please com
plete this form and return it to John Shaffer Associate Dir-
ector Information Management Executive Office for United States

Attorneys Room 6320 Patrick Henry Building 601 Street N.W
Was1iington D.C 20530

The JURIS system includes an online bank of criminal and
Asset-Forfeiture briefs submitted by United States Attorneys
Offices The criteria for inclusion is that the submitting
off ice feels it is of interest If you wish to submit brief
please send copy to the Criminal/Asset-Forfeiture Brief Bank
Attn Jane Clancy at the above address Please include the case

name district court of appeals number and the filing date

file of family farmer bankruptcy decisions Chapter 12
is also maintained on JURIS This project is coordinated by
Douglas Semisch Assistant United States Attorney District of
Nebraska Chapter 12 decisions reported or unreported should
be forwarded to Mr Semisch at P.O Box 1228 DTS Omaha Neb
raska 68101

Information Management
Executive Office for United States Attorneys

Monograph On Basic Considerations In Investigating
And Proving Computer-Related Federal Crimea

monograph entitled Basic Considerations in Investigating
and Proving Computer-Related Federal Crimes has been prepared
by the Systems Policy Staff Justice Management Division with
contributions from the Special Prosecutions Section Office of
the United States Attorney for the District of Columbia and the

Computer Crime Division Air Force Office of Special Investiga
tions The purpose of the monograph is to assist Federal prose
cutors and investigators in dealing with crimes involving com
puters It expands on an earlier monograph entitled Computer
Related Evidence in Federal Criminal Cases and focuses on the
uniqueness of computer crimes and the special steps that should
be taken in investigating and proving such crimes Copies have
been distributed to each of the United States Attorneys Offices
If you have any questions or require additional copies please
call Legal Counsel Executive Office for United States Attorneys
FTS or 202 6334024

Executive Office for United States Attorneys
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Personal Letters Of Recommendation Written
To The Probation Office Or To Court On
Behalf Of Convicted Federal Defendants

Recently there have been number of inquiries concerning
personal letters of recommendation by Department of Justice em
ployees on behalf of convicted federal defendants to either the
Probation Office or to court Department of Justice policy
was set forth in memorandum dated October 29 1986 by Attorney
General Edwin Meese III to all Department Components and United
States Attorneys expressing concern about the potential misuse
of government office actual conflict of interest and the possi
ble appearance of impropriety The memorandum outlined the man
ner in which employees shall provide such letters of recommenda
tion for review before sending them to the Probation Office or
court as follows

Employees may not use official stationery title or in
signia in conveying their private views about federal
defendant to the Probation Office or to court Regu
lations governing employees of this Department forbid the
use of government property such as official stationery
for private purposes 28 CFR 45.735-16 These regula
tions also forbid the improper use of official informa
tion 28 CFR 45.735-6 Furthermore employees shall
avoid any language or reference in personal letters to
the Probation Office or to court which would expressly
or impliedly suggest any association between the writer
and the Department or in any way suggest that the opinion
expressed is other than the personal view of the writer
For example there should be no reference in these let
ters to the writers position or experience in the De
partment

Letters to the Probation Off ice or to court concerning
federal defendant should be based in most cases on per

sonal knowledge of the employee and on prior relation
ship between the employee and the defendant Department
employees should exercise discretion accordingly in de
ciding when to write such letters of recommendation for

federal defendant Letters may not be written in any
instance in which the employee participates personally
and substantially as Government employee through deci
sion approval disapproval recommendation the render
ing of advice investigation or otherwise or in any
matter which is the subject of that employees official
responsibility
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To protect the interests of all parties--the employee
the defendant and the Department--employees shall submit

every personal letter written to the Probation Office or
to court regarding federal defendant to either the
head of the division or section for which the employee
works or in the case of the Criminal Division to the
Assistant Attorney General for Administration The
letter must be reviewed before it is sent and the review
should be completed within four days The purpose of the
review is solely to insure that these letters satisfy
the requirements stated above This policy is not
intended to affect any official correspondence with the
Probation Office or court In particular this policy
is not meant to affect situations where law enforcement

agency or prosecutor makes the court aware of any cooper
ation the defendant has extended to such agencies

Executive Office for United States Attorneys

United States Attorneys Bulletin

The United States Attorneys Bulletin staff wishes to thank

you for taking the time to respond to the questionnaire which

appeared in the January issue Your returns are still being re
ceived and your many suggestions and comments are being taken
into consideration All responses indicate that the Bulletin is

widely read and is informative and useful The Bulletin staff
will continue to include an assortment of articles we believe
will be of interest to you and your staff

If you have any case notes or items of importance to other

Department of Justice attorneys please submit them to United
States Attorneys Bulletin Room 6419 Patrick Henry Building
Washington D.C 20530 FTS or 202 2725898

SENTENCING REFORM

Plea Bargaining Under The Sentencing Reform Act

On March 13 1989 Attorney General Dick Thornburgh issued
memorandum to Federal Prosecutors advising that in January the

Supreme Court decided Mistretta United States and upheld the
sentencing guidelines promulgated by the Sentencing Commission

pursuant to the Sentencing Reform Act of 1984 This memorandum
sets forth basic departmental policies to which all Federal pros
ecutors will be expected to adhere The Department consistently
articulated these policies during the drafting of the guidelines
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and the period in which their constitutionality was tested Com
pliance with these policies is essential if federal criminal law
is to be an effective deterrent and those who viblâte the law are
to be justly punished

copy of this memorandum is attached as Exhibit at the
Appendix of this Bulletin

Executive Office for United States Attorneys

New Petty Offense Fine Levels

Prior to 1984 petty offense was defined in Section of
Title 18 United States Code as an offense for which thepenalty
did not exceed six months imprisonment or fine of $500.00 or
both By Public Law No 98-596 the Criminal Fine Enforcement
Act of 1984 effective January 1985 the definition of petty
offense in 18 U.S.C but the actual fine levels for petty
offenses was changed to $5000 for an individual and $10000 for

an organization

On November 1987 the Sentencing Reform Act of 1984
i.e Chapter II of the Comprehensive Crime Control Act of 1984
Pub No 98-473 repealed 18 U.S.C containing the old
definitions of felony misdemeanor and petty offense and re
placed it with 18 U.S.C 3559 It also replaced the alternative
fine provisions in 18 U.S.C 3623 with new 18 U.S.C 3571
Section 3571 established possible fine up to $25000 for mdi
viduals $100000 for organizations for misdemeanors includ
ing petty offenses except those misdemeanors resulting in loss
of life where the fine was $250000 for individuals and $500000
for organizations In addition when new Chapter 227 of Title
18 relating to Sentences became effective on November 1987
it was applicable to any defendant found guilty of an offense
described in .ny Federal statute other than an Act of Congress
applicable exclusively in the District of Columbia or the Uniform
Code of Military Justice emphasis supplied See 18 U.S.C
3551

Recognizing that possible fines of $25000 for petty of
fenses raised constitutional concerns on December 11 1987 Con
gress enacted the Criminal Fine Improvements Act of 1987 Pub.L
No 100-85 This Act defined petty offense in new sectIon 19
of Title 18 United States Code to mean Class misdemeanor

Class misdemeanor or an infraction which terms were them
selves defined in 18 U.S.C 3559A and It also
lowered the fine levels in 18 U.S.C 3571 for petty offenses
to $5000 for individuals and $10000 for organizations On Nov
ember 18 1988 Section 7089 of the Anti-Drug Abuse Act of 1988
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Pub.L.No 100-690 further clarified the meaning of petty offense

by adding to its definition in 18 U.S.C 19 language that ex
pressly limits the possible fine in the case of an individual to

$5000 and in the case of an organization to $10000 Hence
substantive offense that itself contains possible fine higher
than $5000 individual or $10000 organization is not petty
offense See 134 Cong Rec S7463 daily ed June 1988 Nor

by this same reasoning should an alleged offense be treated as

petty if pursuant to 18 U.S.C 3571d the possible alternative
fine i.e twice the gross gain by the defendant or twice the

gross loss by the victim as charged and proven exceeds the re
spective $5000 or $10000 limitation

From the above we conclude that Congress intended that the
revised petty offense fine levels of 18 U.S.C 3571 apply to JJ
federal petty offenses including those of regulatory nature
whether defined in Title 18 United States Code or elsewhere

United States Holmes 822 F.2d 481 5th Cir 1987 Unit
ed States Condon 816 F.2d 434 8th Cir 1987 Accordingly
the maximum fine levels as of December 11 1987 for petty of
fenses have been established by the Congress to be $5000 for

individuals and $10000 for organizations

Questions should be directed to the General Litigation and

LegalAdvice Section Criminal Division FTS or 202 786-4805

Criminal Division

LEGISLATION

Anti-Public Corruption Act

On February 1989 Senator Biden Chairman of the Senate

Judiciary Committee introduced 327 comprehensive new anti-

corruption bill to amend Title 18 of the United States Code and

fully reverse the McNally decision Co-sponsors of the bill are
Senators McConnell Simon Thurmond Metzenbaum and DeConcini

Civil Division Authorization

On March 1989 Deputy Assistant Attorney General Stuart
Schiffer testified before the House Judiciary Subcommittee on

Administrative Law and Governmental Relations on the reauthori
zation of the Civil Division The members were generally sup
portive of the Divisions budget request and they expressed
particular interest in the Divisions efforts to recover taxpayer
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funds and penalties from contractors who have overcharged or
defrauded the United States Mr Schiffer explained that this
kind of affirmative litigation represents about 15 percent of the
Divisions caseload although it consumes more than that portion
of Division resources supplemental response will be fur
nished to Subcommittee questions about what percentage of the
$250 million collected last year as result of the affirmative

litigation represents cases involving conspiracy to commit fraud
Congressman Edwards also requested data on the Divisions compo
sition by race and sex which will be provided if possible in

supplemental response

Cooperative Production Ventures

On February 27 1989 Charles Rule Assistant Attorney
General Antitrust Division testified before joint hearing of
the Subcommittee on Regulation and Business Opportunities and the
Subcommittee on Antitrust of the House Small Business Committee
Two bills have been introduced to address the concern that the

possibility of antitrust challenges may be deterring the forma
tion of legitimate cooperative ventures Both Congress and the
Administration are considering whether and in what form legisla
tive action should be taken to clarify or amend existing applica
tion of antitrust laws to such ventures Mr Rule discussed the

general advantages and drawbacks to two possible approaches The
first would be similar to the operation of the Export Trading
Company Act of 1982 which would involve substantial government
involvement but would provide higher level of certainty for

potential joint venture The second would be similar to the op
eration of the National Cooperative Research Act which would re
duce the potential risk for venturers without substantial govern
ment intervention The Attorney General has expressed an inter
est in this issue and the Subcommittee members have indicated
that they would press hard for early Administration approval of
one of the two pending bills or submission of the Administra
tions own proposal

RICO Reform Act

On February 22 1989 Senator DeConcini introduced compre
hensive bipartisan RICO reform measure co-sponsored by Senators
Hatch and Leahy An almost identical measure was introduced in

the House by Congressmen Rick Boucher George Gekas and more than
30 additional co-sponsors The Senate bill proposes to add 35

new RICO predicate acts and would broaden private civil action
remedies
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CASE NOTES

CIVIL DIVISION

Federal Circuit Holds That Comprehensive Statutory
Scheme Governing Federal Employment Precludes Bivens
Action By Discharged Excepted Service Employee And
Adopts Exceptional Circumstances Test For Appoint
ment Of Counsel At Government Expense In Civil Case

Plaintiff an excepted service teacher at Bureau of Indian
Affairs school was discharged for allegedly providing false in
formation on her SF-171 form She thereafter brought this Bivens
action against several officials involved in the termination pro
cess contending that her procedural due process rights had been
violated The district court held that she could bring Biveris

action notwithstanding the fact that her claim arose out of fed
eral employment but dismissed the case on the ground that plain
tiff had failed to exhaust her administrative remedies The court
also denied plaintiffs request for appointment of counsel at

government expense under 28 U.S.C 1915

Plaintiff appealed to the Ninth Circuit which transferred
the case to the Federal Circuit because it discerned in plain
tiffs complaint contractual damages claim under the Little
Tucker Act 28 U.S.C 1346a2 The Federal Circuit has now
affirmed on the ground that the comprehensive scheme of the
Civil Service Reform Act and the BIA employment statute precludes
inference of Bivens cause of action The court of appeals also
affirmed as within the district courts discretion the denial of

plaintiffs request for court-appointed counsel holding that
counsel should only be provided at government expense in civil
case in exceptional circumstances

The Federal Circuit thus joins several circuits that have
held-in the wake of the Supreme Courts decision in Schweiker

Chilicky 108 U.S.C 2460 1988that Bivens actions arising
out of federal employment are precluded The courts adoption
of an exceptional circumstances standard for appointment of

counsel in civil case is also helpful as some circuits have
adopted more relaxed standard for appointment of counsel at

government expense under 28 U.S.C 1915

yolk Hobson No 881497 Feb 1989
DJ 35871

Attorneys Barbara Herwig FTS 633-5425
John Koppel FTS 633-5459
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First Circuit Holds That Private Tracer Who Bought The
Names And Addresses Of Persons Owed MoneY BY The Depart
ment Of Housing And Urban Development Under The Freedom
Of Information Act Was Entitled To Attorneys Fees Despite
The Plaintiffs Personal Commercial Interest In The
Information

Robert Aronson owns private tracer company which lo
cates individuals owed money by the government and offers to help
them obtain the amount due in exchange for 35 percent refund
Through the Freedom of Information Act Aronson asked the Depart
ment of Housing and Urban Development HUD for the names and
last known addresses of individuals who were entitled to insur
ance premium refunds under the National Housing Act mortgage
insurance program HUD relying on its own search efforts had
refused to release the information for two years to give it time
to locate inortgagors first and return their refunds without cost
Aronson filed suit to compel disclosure

The district court relying on Exemption privacy held
that HUD was justified in refusing to disclose the information
during the two-year period while it conducted its own search for

refund owners Aronson appealed and the First Circuit held that
HUDs search efforts had justified its withholding the informa
tion for one but not two years Aronsonthereafterpetitioned
for an award of fees which the district court granted HUD
appealed

The court of appeals held that although the plaintiff ad
mittedly had personal and commercial interest in the informa
tion the plaintiff was entitled to fee award because that
financial interest had served the public good by pointing out
HUDs failure to comply with its reimbursement duty and by se
curing the return of refunds that might not have reached the
intended recipients otherwise The court however relying on
its own precedent denying FOIA fees to non-attorneys held
that lawyers should be treated no differently from
lay litigations Accordingly it denied fees to Aronson for the
time he spent on the case

Aronson HUD No 881524 Jan 19 1989
DJ 145174100

Attorneys Leonard Schaitman FTS 633-3441
Michael Robinson FTS 6335460
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Third Circuit Affirms Ruling That FBI Can Have
Blanket Rule Against Hiring Insulin-Dependent
Diabetics As Special Agents

On January 27 1989 the Third Circuit affirmed the judg
ment of the District Court for the Eastern District of Pennsyl
vania upholding the FBIs blanket exclusion of all persons with
insulindependent diabetes from special agent position Davis

Meese et al No 88-1687 In the trial court plaintiff Joel
Davis contended that the FBIs exclusion of insulin-dependent
diabetics from the special agent and investigative specialist
positions violated the Rehabilitation Act of 1973 and the due

process clause of the Fifth Amendment Following full trial
on the merits the trial judge found that persons with insulin-

dependent diabetes could not safely perform the essential func
tions of these positions The court also refused to require the
FBI to accommodate insulin-dependent diabetics by restructuring
the special agent and investigative specialist positions on the

grounds that this would involve fundamental alteration in the
essential functions of these positions and impose an undue burden
on the operations of the FBI Mr Davis appeal was limited to
the validity under the Rehabilitation Act of the exclusion of

insulin-dependent diabetics from the special agent position The
court of appeals affirmed p.g curiam for the reasons set forth
in the trial judges 40-page opinion

Davis Thornburci No 88-1687
Jan 31 1989 DJ 3562336

Attorneys Vaughan Finn FTS633-4268
Douglas Letter FTS 633-3602
Ann Gulyassy FTS 633-3527

Fourth Circuit Adopts Bright-Line Test Giving
Controlling Weight To Department of Health and
Human Services HHS Secretarys Determination
That Dispute With South Carolina Over Interest
Which State Earned On Federally Funded Child Support
Collections Involves Only Disallowance Rather
Than Plan Non-Conformity

South Carolina filed petition seeking direct Fourth Cir
cuit review of an HHS order denying the State reimbursement for

certain Child Support Enforcement Program expenditures The

agency claimed that the funds represented the federal govern
ments share of interest earned by the State on child support it

collected with federal financial assistance
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The Fourth Circuit Ervin Wilkinson and Boyle U.S Dis
trict Judge for the Eastern District of North Carolina granted
the Secretarys motion to dismiss for lack of subject matter jur
isdiction The Court first noted that 42 U.S.C 1316 allows
direct review only for plan nonconformity determinations gener
ally involving findings that states program fails to satisfy
applicable statutory and administrative standards and not for

disallowances generally involving finding that particular
state expenditure will not be reimbursed The Court then agreed
with our position that ordinarily the Secretarys characteriza
tion of the dispute is controlling It adopted this bright-
line test and rejected the functional approach adopted by
several other circuits under which court independently as
sesses the issue The Court reasoned that the brightline
approach served the interest of jurisdictional certainty and
avoided forcing state as in the instant case to file simul
taneous actions in the district court and the court of appeals

South Carolina Department of Social Services

Bowen No 88-3032 4th dr Jan 20 1989
DJ 137671674

Attorneys William Kanter FTS 633-1597
Robert Kamenshine FTS 633-4820

Pifth Circuit Issues Writ Of Mandamus To Prevent The
Disclosure Of Medical quality Assurance Records

The Army maintains peer review process to evaluate the
work of its doctors Plaintiff in this Federal Tort Claims Act
suit asked us to produce the report generated in connection with
the delivery of her daughter We object to such production on

the grounds that 10 U.S.C 1102 prohibited such disclosure Our

objection however was untimely The district court ruled that
our tardiness waived the objection and ordered disclosure We
filed petition for writ of mandamus in the Fifth Circuit

panel of that court Politz King Smith has now granted our

petition without asking for response from.the plaintiff The

court in published opinion agreed with our argument that the
statute prohibits disclosure and that the government is not free
to waive this prohibition This case which is the first court
of appeals decision interpreting Section 1102 should put to rest

any attempts by plaintiffs to discover peer review records

In Re United States Of America No 895506
Jan 25 1989 DJ 157761415

Attorneys Barbara Herwig FTS 6335425
Robert Rasmussen FTS 633-3424
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En Banc Sixth Circuit Dramatically Rewrites Guide
lines For Attorney Fees Determinations Under Title
II Of The Social Security Act

If disability claimant on judicial review prevails his

attorney may seek reasonable attorney fees not exceeding 25

percent of the claimants pastdue benefits The fee is deducted
from the benefits it is not paid by the government See 42

U.S.C 406b With little variation attorneys represent
claimants on contingency contract basis which calls for 25 per-
cent of the past-due benefits and district court approval for

the full amount is sought While the resulting.fees have ranged
widely the published decisions have generally held that the
statutory cap as well as the contingent fee contract create no
presumption that the resulting fee is reasonable Instead the
courts including Fourth Circuit decision issued only eight
days earlier favor the lodestar method for computing the fee
The lodestar is simply the reasonable hourly rate multiplied
by the reasonable number of hours actually expended on the case

The Sixth Circuit on its own motion consolidated these
three cases for en banc proceedings The en banc majority pre
scribes the 25 percent figure as benchmark or rebuttable pre
suxnption If deductions are made from the contract fee the dis
trict court is asked to issue an explanation Categories of

likely cutbacks are recognized for improper or ineffectual coun
sel and situations in which counsel would otherwise enjoy
windfall The majority further held that in cases sub
mitted on boilerplate pleadings where no research is apparent

the courts should not hesitate to make reductions

Rodriguez et al Secretary of HHS 6th dr
Nos 861444 861623 and 863108 Jan 11
1989 DJ 137371682

Attorneys William Kanter FTS 6331597
Bruce Forrest FTS 633-2496

Ninth Circuit Reverses Itself And Holds.That In Light
Of The Supreme Courts Decision In Schweiker Chilicky

Bivens Remedy Is Not Available To Probationary Federal
Employees

The Ninth Circuit originally ruled that the plaintiff
probationary civil employee of the Navy had Bivens remedy
available to challenge an allegedly unconstitutional demotion
The government sought certiorari and the Supreme Court vacated
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the Ninth Circuit decision remanding the case for further con
sideration in light of the Courts decision in Schweiker
Chilicky The Ninth Circuit has now reversed itself without

asking for any briefing post remand and joining the recent
decisions of the D.C Circuit in Spagnola Mathis and the

Eighth Circuit in McIntosh Turner has held that the compre
hensiveness of the remedy available to the plaintiff under the
Civil Service Reform Act of 1978 bars Bivens remedy

Kotarski Cooper No 845673 Jan 27 1989
DJ 157122302

Attorneys Barbara Herwig FTS 633-5425
Richard Olderman FTS 633-3542

Ninth Circuit Reverses Summary Judgment Ln Favor Of CIA

On Denial Of Access To Sensitive Compartmented Infor
mation And Remands For Determination Whether The CIA Has

Blanket Policy Of Denying Access To Homosexuals And
Whether CIA Unconstitutionally Discriminates Against
Homosexuals By Considering Homosexual Conduct But
Not Heterosexual Conduct Negative Factor In Access
Determinations

Plaintiff Dubbs an employee of SRI International de
fense contractor sought access to Sensitive Compartmented Infor
mation special category of classified information concerning
intelligence sources and methods The CIA denied her access on
the basis of homosexual conduct and the fact that she had not
revealed her homosexual conduct on her application for access
Dubbs filed suit in the district court seeking review of her
access denial and of the CIAs alleged pg policy of denying
access to all homosexuals The district court held that the
evidence Dubbs presented did not support finding of

policy but rather case-by-case whole person approach as

described in Director of Central Intelligence Directive 1/14
The court also declined to review Dubbs particular access denial
on the ground that such decisions are committed to agency dis
cretion by law

The Ninth Circuit Norris and Noonan CJJ Smith Mont
has largely reversed the district court relying on the Supreme
Courts decision in Webster Doe 108 S.Ct 2047 1988 The
court held that summary judgment on the question whether the CIA
has blanket anti-homosexual policy was inappropriate because
in the courts view the evidence could give rise to an inference
of blanket policy thus leaving triable issue of fact The
court therefore remanded for further fact finding on the nature
of the CIAs policy with respect to homosexual conduct
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The court also reversed summary judgment for the CIA on

whether the agency could consider homosexual conduct as nega
tive factor in making an access determination when it does not
consider heterosexual conduct negative factor On the author
ity of Webster the court held that this claim of disparate
treatment raised colorable constitutional claim that could be

judicially reviewed In footnote the court also noted that
itwas necessarily deciding that blanket policy of denying
access to all persons who engage in homosexual conduct would
raise colorable constitutional claim that could be reviewed by
the courts Finally the court affirmed the district court on
its ruling that review of security clearance decisions under the
Administrative Procedures Act was unavailable because such deci
sions are committed to agency discretion by law

Dubbs No 862826 9th dr Jan 25 1989
DJ 3511474

Attorneys Barbara Herwig FTS 633-5425
Freddi Lipstein FTS 633-4815

LAND AND NATURAL RESOURCES DIVISION

Environmental Protection Agencys Decision To Make
Settlements Allowing Registrants Of Chlordane Ter
miticides To Halt Further Manufacturing And To Limit
Further Sales Sustained

In this case the D.C Circuit upheld the Environmental
Protection Agencys EPA ability to settle cases under the
Federal Insecticide Fungicide and Rodenticide Act FIFRA
U.S.C 136 seq At issue was EPAs decision to enter into
settlements under which the registrants of chlordane teriniticides

agreed to voluntarily cancel their registrations to halt further
manufacture and limit further sale of chiordane termiticides in

exchange for EPAS agreement to permit continued sale and use of

chiordane termiticide products outside the control of the regis
trants

Under FIFRA EPA has several options at its disposal when

regulating pesticide use It can initiate cancellation proceed
ings when there is substantial question concerning the safety
of pesticide Continued manufacture sale and use of the pes
ticide is permitted during the pendency of cancellation proceed
ings which may take longer than eighteen months If the Admin
istrator finds that continued use of the pesticide during can-
cellation proceedings causes substantial likelihood of serious
harm during the pendency of cancellation EPA may issue notice
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of suspension During the pendency of the suspension proceedings
about six months pesticide manufacture sale and use may con
tinue When the Administrator finds that an emergency exists and
that there is substantial likelihood of serious harm occur
ring during the pendency of suspension proceedings he may issue

notice of emergency suspension which is effective immediately
An order of suspensioneither ordinary or emergencyis judi
cially reviewable Separate from EPAS decisions on cancellation
and suspension the agency may determine under Section 6a
of FIFRA to permit the continued sale and use of existing stocks
of pesticide even if that pesticide has .been cancelled sus
pended or emergency suspended

In this case EPA had tentatively decided to initiate can
cellation proceedings but had deteriiined that neither suspension
nor emergency suspension was justified The scientific evidence

concerning the carcinogenicity of chiordane was mixed and there
was debate in the scientific community as to whether chlordane
posed cancer risk in humans Moreover under FIFRA EPA must
consult with both the Department of Agriculture and the Scienti
fic Advisory Panel before it issues notice of ihtent to can
cel This consultation process which usually takes at least
sixty days had not yet been initiated

At the time EPA was preparing to initiate cancellation pro
ceedings and was negotiating with the registrants the National
Coalition Against The Misuse of Pesticides NCANP filed law
suit seeking an order requiring EPA to emergency-suspend chior
dane registrations As the suit evolved with the announcement
of the settlements NCANP shifted its emphasis to challenge EPAS
settlement agreements especially the existing stocks exceptions
In district court NCANP argued that EPA could not justify the
settlements on the basis of the fact that under the agreements
only 2month supply of chiordane remained on the market where
as if cancellation proceedings had been initiated up to an 18-
month supply would have remained on the market Instead NCANP
asserted that under Section 6al EPA could permit existing
stocks exceptions only if the agency assessed the dangers posed
by the 2-month supply of chlordane itself Only if the short-
term benefits associated with the 2-month supply outweighed the
short-term risks could the agency permit the continued sale and
use of existing stocks The district dourt agreed ruling that
EPAs interpretation of Section 6al which permitted the

agency to weigh the 2-month supply under the settlements against
the 18-month supply which would have remained on the market
during cancellation proceedings was inconsistent with FIFRA
The district court issued an injunction barring further use of

existing stocks of chiordane under the settlement agreements
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The D.C Circuit reversed and remanded to the district court
with orders to vacate the injunction to permit EPA to fulfill its

obligations under the settlement agreements The court first
found that the statute was silent concerning the Administrators
ability to grant existing stocks exceptions in return for volun
tary cancellations Slip Op at 11 The court ruled that under
Chevron U.S.A Inc NRDC 467 U.S 837 1984 the EPAs in
terpretation of the statute was reasonable noting that while
EPAS interpretation facilitates settlements NCANPs interpreta
tion discouraged settlements The court next addressed NCANPs
contention that EPA could have avoided this dilemma by suspending
registrations The court rejected NCAIPs interpretation of

FIFRA under which the standards for cancellation and suspension
were identical instead accepting our argument that the statutory
structure and the case law set up different standards for each
decision The court found reasonable EPAs reading of the statute
as requiring different quality and quantity of evidence of
harm to the environment for each decision Slip Op at 16
Finally the court concluded that EPAs decision to enter into
the settlements was not arbitrary and capricious

National Coalition Against The Misuse Of Pesticides
D.C dr No 885147 Feb 1989 DJ 1743

Attorneys Kathleen Dewey FTS 633-4519
Anne Almy FTS 633-2749

TAX DIVISION

Second Circuit Dismisses For Lack Of Jurisdiction
Teamsters Pension Funds Petition For Declaratory Relief

Loftus New York State Teamsters Conference Pension Fund
et al Commissioner On January 25 1989 the Second Circuit
affirmed the decisions of the Tax Court in two groups of related
cases dismissing for lack of jurisdiction petitions seeking
declaratory relief under Section 7476 of the Internal Revenue
Code These petitions were the latest in series of legal pro
ceedings instituted by the New York State Teamsters Conference
Pension Fund in an unsuccessful effort to invalidate its merger
with the Brewery Workers Pension Plan In July of 1973 the
Teamsters Fund agreed to merge with the Brewery Workers Plan
Shortly after the merger agreement was signed Rheingold and
Schaefer closed their plants in New York City and terminated the
employment of approximately 80 percent of the active participants
in the Brewery Workers Plan The Teamsters sought to withdraw
from the merger agreement but the Brewery Workers brought an
action in the state courts of New York and obtained judgment
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granting them specific performance on the merger contract The

merger agreement was contingent on the receipt of favorable
determination letter from the Internal Revenue Service with re
spect to the continuing qualification of the merged plan The
Teamsters sought determination to the effect that the Brewery
Workers Plan had been partially terminated and disqualified be
fore its court-ordered merger with the Teamsters The Service

ruled that the Brewery Workers Plan had been partially termi
nated but that this partial termination had not disqualified the

plan Accordingly the merger of the Brewery Workers Plan into
the Teamsters Fund had not affected the tax-qualified status of

the merged plan

The trustees of the Teamsters Fund and some of the indivi
dual participants in that Fund brought this action to challenge
the IRS determination that the Brewery Workers Plan had not been
disqualified prior to the merger The Tax Court held that the
petitioners none of whom had ever been participant in the

Brewery Workers Fund had no standing to challenge the favorable

ruling given to the Brewery Workers and that they had failed to
raise any qualification of the Teamsters Fund Since the Tax
Courts jurisdiction under Section 7476 is limited tocontrover
sies concerning the qualification of pension plan the court
held that it lacked jurisdiction over the petitions The Second
Circuit affirmed substantially for the reasons stated in the

opinion of the Tax Court

Second Circuit Holds Taxable New York
University Cash Tuition Assistance Payments

Knapp Commissioner On February 1989 the Second
Circuit affirmed the decision of the Tax Court in favor of the
Commissioner in case concerning the taxability of cash tuition
assistance payments made by New York University NYU to educa
tional institutions attended by the children of faculty members
at the NYU Law School In 1976 NYU Law School adopted tuition
assistance program providing for cash payments to private schools
attended by the children of all full-time faculty members and-

certain high-ranking administrators The payments were available
without regard to the childs academic merit or financial need
The taxpayer law professor sought to exclude from income
tuition payments made by NYU to the Brearley School and Swarth
more College on behalf of his daughters In reviewed decision
with several judges dissenting the Tax Court held that these
payments were taxable

The court of appeals rejected the taxpayers argument that
the grants constituted nontaxable scholarships under Section
117 of the Code finding the payments compensatory The court
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also rejected the taxpayers challenge to the validity of Section

1.117-3a of the Regulations which treats as nontaxable schol
arships mutual remissions by universities of the tuition of fac
ulty children but which does not extend to cash payments made

by one school to another The court determined thatthe Regula
tion reasonably interpreted the pertinent legislative history
The Second Circuit went on to consider the effect of the so-

called Fringe Benefit Moratorium on the taxability of the pay
tuents That statute prohibited the issuance of regulations af
fecting the taxability of fringe benefits during its term The
Tax Court had declined to reach the merits of the issue holding
that it lacked jurisdiction to enforce the Moratorium But the
Second Circuit following the reasoning of the concurring Tax
Court judges held that the Moratorium should be considered in

determining the existence of deficiency The court of appeals
however went on to reject the taxpayers argument that the Mora
toriuni precluded the Commissioner from asserting that the pay
ments were taxable The court held that the plain language of

the statute limiting its effect to the promulgation of new regu
lations took precedence over language in the House Report indi
cating an intent to prevent the Commissioner from deviating in

any way from the historical treatment of fringe benefits The
court also noted that although certain private letter rulings
and technical advice memoranda supported the taxpayers position
the taxpayer would not have prevailed even under the House Com
mittees view the Moratorium

Supreme Court Denies Certiorari In Case Permitting
State Troopers To Deduct Costs Of Meals Consumed
While On Duty

United States Christey On February 21 1989 the Su
prelne Court denied the Governments petition for certiorari in

this case That denial lets stand decision of the Court of

Appeals for the Eighth Circuit that permits Minnesota state

troopers to deduct the expenses of the daily meals they ate while

on duty Viewing the question whether taxpayers own meals are

personal in nature or are takenfor business purposes as present
ing question of fact for the trial court divided panel of

the Eighth Circuit had affirmed the district courts determina
tion that job-related conditions affecting the troopers meals

requiring them to remain subject to call during the meals and
to eat at restaurants along the highway during specified meal

periods qualified their daily meals as deductible ordinary and

necessary business expenses The appellate decision in this case

may have far-reaching effects on meal deductibility claims by
state troopers and police officers as well as by other taxpay
ers and we anticipate that there will be ongoing litigation in

this area
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APPENDIX

CUMULATIVE LIST OF CHANGING FEDERAL CIVIL
POSTJUDGMENT INTEREST RATES

As provided for in the amendment to the Federal postjudgment
interest statute 28 U.S.C 1961 effective October 1982

Effective Annual
Date Rate

102188 8.15%

111888 8.55%

121688 9.20%

011389 9.16%

021589 9.32%

031089 9.43%

Note For cumulative list of Federal civil postjudg
ment interest rates effective October 1982 through
December 19 1985 see Vol 34 No 25 of the
United States Attorneys Bulletin dated January 16
1986 For cumulative list of Federal civil postjudg
ment interest rates from January 17 1986 to September
23 1988 see Vol 37 No 65 of the United
States Attorneys Bulletin dated February 15 1989
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UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY

Alabama Frank Donaldson
Alabama James Eldon Wilson
Alabama Sessions III

Alaska Michael Spaan
Arizona Stephen McNamee
Arkansas Charles Banks
Arkansas Michael Fitzhugh
California Joseph Russoniello
California David Levi
California Robert Bonner
California WilliamBraniff
Colorado Michael Norton
Connecticut Stanley Twardy Jr
Delaware William Carpenter Jr
District of Columbia Jay Stephens
Florida Michael Moore
Florida Robert Genzinan

Florida Dexter Lehtinen

Georgia Robert Barr Jr
Georgia Edgar Wm Ennis Jr
Georgia Hinton Pierce
Guam William OConnor
Hawaii Daniel Bent
Idaho Maurice Ellsworth
Illinois Anton Valukas
Illinois Frederick Hess
Illinois William Roberts
Indiana James Richmond
Indiana Deborah Daniels
Iowa Charles Larson
Iowa Christopher Hagen
Kansas Benjamin Burgess Jr
Kentucky Louis DeFalaise
Kentucky Joseph Whittle
Louisiana John Volz
Louisiana Raymond Lamonica
Louisiana Joseph Cage Jr
Maine Richard Cohen
Maryland Breckinridge Wilicox
Massachusetts Jeremiah OSullivan
Michigan Roy Hayes
Michigan John Sniietanka
Minnesota Jerome Arnold
Mississippi Robert Whitwell
Mississippi George Phillips
Missouri Thomas Dittmeier
Missouri Robert Ulrich
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DISTRICT U.S ATTORNEY

Montana Byron Dunbar
Nebraska Ronald Lahners
Nevada William Maddox
New Hampshire Peter Papps
New Jersey Samuel Auto Jr
New Mexico William Lutz
New York Frederick Scullin Jr
New York Benito Roinano

New York Andrew Maloney
New York Dennis Vacco
North Carolina Margaret Currin
North Carolina Robert Edmunds Jr
North Carolina Thomas Ashcraft
North Dakota Gary Annear
Ohio William Edwards
Ohio Michael Crites
Oklahoma Tony Michael Graham
Oklahoma Roger Hilfiger
Oklahoma William Price
Oregon Charles Turner
Pennsylvania Michael Baylson
Pennsylvania James West
Pennsylvania Charles Sheehy
Puerto Rico Daniel Lopez-Romo
Rhode Island Lincoln Almond
South Carolina Vinton DeVane Lide
South Dakota Philip Hogen
Tennessee John Gill Jr
Tennessee Joe Brown
Tennessee Hickman Ewing Jr
Texas Marvin Collins

Texas Henry Oncken
Texas Robert Wortham
Texas Helen Eversberg
Utah Dee Benson
Vermont George Terwilliger III

Virgin Islands Terry Halpern
Virginia Henry Hudson
Virginia John Alderman
Washington John Lamp
Washington Gene Anderson
West Virginia William Kolibash
West Virginia Michael Carey
Wisconsin John Fryatt
Wisconsin Patrick Fiedler
Wyoming Richard Stacy
North Mariana Islands William OConnor



EXHIBIT

THRIFT SAVINGS PLAN

1988 BULLETINS

881 Taxation of Thrift Savings Plan Contributions for Residents of Puerto Rico

dated January 20 1988

882 Use of Thrift Rate Tables For Prevailing Rate Employees dated February

1988

883 Fiduciary Insurance dated February 12 1988

88-4 Reporting Payments and Adjustments for Previous Calendar Years dated

February 25 1988

885 Revision of Form TSP19 Transfer of Thrift Savings Plan Information

Between Agencies dated February 29 1988

886 Survey of Payroll Office Capabilities for Processing Thrift Savings Plan Loan

Repayments dated February 29 1988

887 Information Regarding the Thrift Savings Plan Loan Program dated

February 29 1988

888 Introduction of Form TSP20 Thrift Savings Plan Loan Application dated

February 29 1988

889 Introduction of Form TSP21 Thrift Savings Plan Loan Agreement/Promissory

Note dated March 11 1988

8810 Introduction of Form TSP2 1E Thrift Savings Plan Educational Loan

Documentation dated March 11 1988

8811 Introduction of Form TSP2 1M Thrift Savings Plan Medical Loan

Documentation dated March 11 1988

8812 Introduction of Form TSP21H Thrift Savings Plan Hardship Loan

Certification dated March 11 1988

8813 Introduction of Form TSP21R Thrift Savings Plan Residential Loan

Documentation dated March 11 1988

8814 Introduction of Form TSP22 Thrift Savings Plan Loan Payment Allotment

Form dated March 11 1988

8815 Annual Limitation on Tax Deferred Contributions to the Thrift Savings Plan

dated April 1988



8816 Guidelines for Reporting Thrift Savings Plan Loan Repayments dated April

1988

8817 Income Deferral of Thrift Savings Plan Contributions for the State of

California dated April 1988

8818 Thrift Savings Plan Annuities Booklet dated April 15 1988

8819 Introduction of the Thrift Savings Plan Personal Computer Program dated

April 15 1988

8820 Revision of Form TSPi Election Form dated April 29 1988

8821 Relationship Between the Revised Form TSPi Election Form and TSP Data

Elements dated April 29 1988

8822 Technical Amendments Relating to Eligibility to Participate in the Thrift Savings

Plan dated May 10 1988

8823 Introduction of Form TSP23 Loan Payment Schedule dated May 13 1988

8824 Changes to the Routing Number and Check Digit for Form TSP22 Loan

Payment Allotment Form dated May 13 1988

8825 Guidelines for Reporting Payroll Office Numbers for Loan Payment Allotments

dated June 1988

8826 Alternative Procedures for Processing Thrift Savings Plan Loan Payments dated

June 1988

8827 Technical Changes to the Thrift Savings Plan January 1987 through January

1988 dated June 1988

8828 Interim Regulations for the Allocation of Earnings dated June 1988

8829 Amendment to the Interim Regulations for Methods of Withdrawing Funds

From the Thrift Savings Plan dated June 1988

8830 Thrift Savings Plan Opportunity Leaflet dated July 1988

883 Thrift Savings Plan Comprehensive Tables of Annuity Rates dated July

1988

8832 Participation in the Thrift Savings Plan May 15 through July 31 1988 Open

Season dated July 1988

8833 Interfund Transfer Request Package for the May 15 through July 31 1988

Open Season dated July 29 1988



8834 Thrift Savings Plan Fact Sheet 1988 Monthly Rates of Return dated

August 24 1988

8835 Thrift Savings Plan Fact Sheet 1988 Monthly Rates of Return dated

Septepiber 23 1988

8836 Thrift Savings Plan TSP Open Season Booklet and Election Form
November 15 1988 through lanuary 31 1989 Open Season dated

October 13 1988

8837 Thrift Savings Plan Fact Sheet 1988 Monthly Rates of Return dated

October 21 1988

8838 Change in Statutory Restriction of Thrift Savings Plan Contributions to the

Government Securities Investment Fund dated October 27 1988

8839 Thrift Savings Plan Fact Sheet 1988 Monthly Rates of Return dated

November 22 1988

8840 Thrift Savings Plan Leaflets dated December 12 1988

8841 Thrift Savings Plan Fact Sheet 1988 Monthly Rates of Return dated

December 14 1988

8842 Changes in the Loan Program Revised Hardship Loan Second Loans Fact

Sheet for TSP Participants dated December 16 1988

8843 Interfund Transfers dated December 22 1988

8844 Employee Contributions to Both the Thrift Savings Plan and Individual

Retirement Accounts Questions and Answers dated December 28 1988

8845 Computing Thrift Savings Plan Contributions for Prevailing Rate Employees

dated December 28 1988



EXHIBIT

BEYOND WILLIE HORTON

The Battle of the Prison Bulge

Rioww ABELL

good ideasfiscal conservatism and getting tough reluctant to provide information .on early prison releases

with criminalsare on collision course Responding to In 1985 according to the BJS 19 statel reported 18617

public outrage about crime and to the realization that early releases because of crowding Between 1986 and

criminal rehabilitation usually doesnt work state legisla- 1987 the prison population in states entirely under court

tures have been enacting tougher sentencing practices for order increased by only 3.2 percent compared with an

repeat offenders The legislators want to eliminate revolv- increase of 8.5 percent in states not experiencing court

ing-door justice to redefine 4life sentence as more than intervention Buried in these statistics are countless
per-

parole in ihree to five years But these worthy goals are sonal tragedies that could have been avoided

threatened by prison crowding and the reluctance of tax- Wayne Lamarr Harvey participated in the brutal shot-

payers to appropriate scarce resources for new prison con- gun killing of two people in Detroit bar in December

struction and rehabilitation of old facilities 1975 plea-bargain reduced his two first-degree murder

At the end of 1987 more than 40000 people were being charges to second degree and he was given 20- to 40-year

held in federal prison system designed to hold 29000 prison sentence On the day he entered prison he was

inmates The state prison population up 75 percent since automatically granted nine and half years of good-time
the end of 1980 stood at 533000 in facilities intended for credits which he was allowed to keep despite 24 major

436000 to 501000 inmates The entire corrections depart- prison rule violations during his incarceration His mini

ments of eight states were under court order or consent mum sentence was further reduced by two years under

decree to relieve prison crowding Another 27 states plus Michigans Prison Overcrowding Emergency Powers

the District of Columbia were operating at least one facility Act which went into effect in 1980 after voters rejected

under similar court order or consent decree There simply $300 million bond issue for further prison construction

isnt room for all the criminals who should be locked up Harvey was paroled to halfway house in July 1984 after

New prison construction has been held back by its as- serving eight and half years
of his original minimum

tronomical coststypically between $50000 and sentence On October 25 1984 Harvey and female half-

$100000 per bed space When operational costs are added way-house escapee killed 41-year-old East Lansing police

and amortized over the life of facility sentence of one officer and father of six then proceeded to nearby home

person for one year
will average about $25000 In 1985 where Harvey shot and killed 33-year-old woman as she

according to the Bureau of Justice Statistics BJS state opened the front door The two were later apprehended as

governments spent $8.9 billion or 55 percent of their en- they were attempting to jump start their last victims car

tire justice system expetiditures on corrections facilities John Butsinas imprisoned in Michigan on two breaking-

Of that amount 13.4 percent was spent on capital outlays and-entering charges was paroled in February 1984 after

including prison construction double the percentage in receiving 370 days of early release credit When last appre

1974 Sticker-shocked legislators understandably balk at hended in October 1984 he confessed to having burglar-

these prices and are reluctant to turn to taxpayers for ized about 500 homes since April 1984 to help support

additional revenues $2000-a-day cocaine habit According to Butsinas If

But the costs of not building new prisons are even had did it right Id have never had to work again day in

steeper By now the nation is well iware of the crimes of my life. Oh Jesus Christ the money
Willie Horton who repeatedly raped Maryland woman The state of Texas which operates under consent

and tortured her fiancØ while on furlough from his first- decree for prison crowding and has been forced to close its

degree.murder sentence in Massachusetts It is less well- prison gates several times since 1981 has been under sub-

known that thousands of other convicted felons are pre- stantial pressure to let existing inmates go to make room

maturely released because of prison crowding Many are

never even imprisoned RiCHARD ABELL is assistant attorney general us charge of

Precise figures are hard to come by because states are the Office of Justice Programs
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for new ones Jerry McFadden also known as the Ani- pie were reconvicted18
percent for homicide rape

mal had been sentenced to 15 years in January 1981 for weapons offenses assault or robbery- and 34 percent

aggravated sexual abuse He was let out under mandatory eventually were returned to jail or prison
release in July 1985 after accumulating the maximum

amount of good-time credits On May 1986 The Price of Thuggery
McFadden robbed young couple at gunpoint near lake The price of prison construction should be weighed
in rural Hawkins Texas Later that same day three recent against the price paid for the premature release of hard-

high school graduates who were picnicking by the lake ened offenders as the result of prison crowding Though
were shot and killed McFadden was convicted of armed still developing discipline an emerging methodology is

robbery and sentenced to life for the first incident He was attempting to estimate how many crimes hypothetical

convicted of the rape and murder of one of the three offender commits and how much each of those crimes

picnickers but as there were no eyewitnesses and the gun costs society

was not found he was not convicted in the other two The FBI reports data on victim losses for various crimes

killings While awaiting trial McFadden escaped from For example the white-collar crime cases filed in federal

local jail taking female police officer hostage After court in the year ending September 30 1985 included 140

leading Texas lawmen on an incredible three-day man-

hunt he was finally captured McFadden is currently on

Texass death row pending appeal

Tough mandatory sentencing is supposed to avert such New prisons cost between $50000
tragedies But with too few

prison cells we have created

game of musical chairs that all too often
puts

the criminal and $100000 per bed space Butthe
on the wrong side of the wall We must not allow capacity

problems to drive judgments about who should be locked costs of not buildmg new prisons
up and who let go

are even steeper

Felony Probation

BJS study of prison entrants in 1979 found that at the

time of their admission 28
percent

would still have been in

prison on an earlier conviction if they had served their crimes involving over $1 million Sixty-four persons were

maximum prior sentence The study found that these charged with crimes involving over $10 million In the

avertable recidivists accounted for approximately 20 larceny-theft category reported losses averaged $248 for

percent
of the violent crimes committed by all those sent pocket-picking $208 for purse snatching $86 for shoplift-

to pnsonthat year as well as 28 percent of the burglaries ing $646 for thefts from buildings $428 for thefts from

and auto thefts and 31
percent

of the stolen property motor vehicles Automobile theft averaged $4888 each

offenses with national loss of $6 billion

Avertable recidivism has almost certainly risen in recent Figure lists the number of crimes in 1983 and esti

years as probation parole and early release have been mates some of the costs to society of criminal activity

used increa.ngly as release valve for bulging prisons even during the same year Dividing the number of victimiza

when it means placing dangerous offenders back on the tions 42.5 million into the costs of crime to society $99

streets The probation and parole population grew by billion leads to social cost of $2300 per
crime

more than 40 percent from 1983 through 1987 whereas An offenders rap sheet may list only one or two convic

the number of men and women in jails and prisons in- tions and few arrests But interviews with offenders sug

creased by 33 percent Today over one-third of the na- gest that the typical convict has committed hundreds of

tions adult probation population are convicted felons crimes

In Texas in 1987 the
average inmate was released after

serving less than one quarter
of his sentence by compari- Figure

son in 1982 inmates were released after serving over half Sàciai costs of crime

their sentences It is now possible to be released on parole

after serving three months of two-year term 7.6 months Crimes1983 Expenditures1983

of five-year term and 15.2 months of 10-year sen-
Millions billions

tence

What happens when convicted felons receive probation Violence 5.0 Firearms 0.3

instead of prison sentence study commissioned by the Robbery 1.4 Guard dogs 4.2

National Institute of Justice tracked 1672 felons put on Burglary 7.5 Victim iosses 35.4

probation in Californias Los Angeles and Alameda Coun- Larceny 27.4 Criminal Justice 33.8

Theft 1.2 Commercial security 26.1

ties in 1983 Over 40-month period 65 percent of the
Total 42.5 Total 99.8

probarioners were rearrested and 53 percent had official

charges filed.against them. Of thesecharges explainsthe Missing lomicides white Missrn Residential secu

criminologist Joan Petersilia 75 percent involve burglary collar underground econ- rity opportunity costs mdi

or theft robbery or other violent crimesthe crimes most omy rect costs

threatening to public safety Fifty-one percent
of the sam-

Winter 1989



Rand Corporation survey of 2190 offenders in three patterns because of crime rates Crime avoidance costs

states found that professional burglars averaged between taxpayers scarce time that could otherwise be
spent on

76 and 118 burglaries per year Lesser larcenists such as leisure or work

shoplifrers and pickpockets averaged between 135 and 202 Businesses pass on their direct cost of crime which be-

thefts
per year Ten percent

of offenders committed over come indirect costs to consumers The price of security

600 crimes per year
and about half the sample committed and of stolen or shoplifted goods is paid by consumers

fewer than 15 crimes per year The broad disparity be- Banks pass on credit card fraud in the form of higher rates

tween individual offender behavior should make us cau- Check kiting results in greater security at banks which

tious about suggesting an average
number of offenses

per
slows customer service at the teller window Some busi

prisoner The overall
average

for all crimes in the Rand nesses in high-crime areas must close their doors at night

study ranged between 187 and 287
per year creating inconvenience for residents who work during the

_____________________________________________
day and leaving limited opportunities for part.time work

by students

Criminal justice professionals can also lose morale En

Bureau of Justice Statistics study recent survey by the National Law Review prosecutors

ranked the shortage of prison space as the number one

of prison entrants 1979 found problem in the war against dnig traffickers It is hard to

keep going after these guys
when judges have no place to

that at the time of their adniission
put them commented one prosecutor

28 percent would still have been in

prison on an earlier conviction if
environment that is unattractive to business coursrs and

residents Citizens figure why bother
reporting crime

they had served their maximum when little or nothing will happen to the offender Once

community falls into this malaise the resulting exodus

prior sentence lowers the tax base stymies economic development and

raises the cost of social services

Though the dollar amount of indirect costs of crime is

nearly impossible to quantify the causal cOnnection be-

Some simple arithmetic leads to rough estimate of the tween crime and altered behavior is clear These costs will

annual damage wrought by hypothetical offender Multi- be incurred somewhere either by prudent use of tax-

plying the average cost of crime $2300 by the average payer resources to build enough prison space or by citizens

number of offenses 187 the low end of the range we find who must purchase their own iron bars to protect them-

that typical offender in the survey is responsible for selves from crime

$430000 in crime costs The cost to imprison this offender

for one year is $25000 Thus year in prison costs Lost Deterrence

$40S000 less than year of criminal activity For 100 such To most drug dealers the
prospect

of making millions

offenders the savings would be $40.5 million
year

of far outstrips the risk of three-year prison sentence with

crime is 17 times more expensive for society than
year

in chance of parole in 18 months IS-year mandatory sen

prison tence with no chance of parole would send dramatically

Even if we take the lower end of the range
and halve it different message

assuming 93 annual crimes per offender the costs to soci- If the threat of prison is to discourage persons from

cry are $213900 per offendei or $188900 more than becoming criminals it must be credible threat It must be

year
of incarceration These estimates are very rough of backed up with actual prison terms Researchers disagree

course but they suggest
that the costs of prison construc- about how certain the threat of imprisonment must be and

non are several times lower than the costs to society of how severe the sentence must be to deter criminal activity

non-imprisonment In
part

this is recognition that decision to commit

criminal acts is individual and will vary according to each

Non-quantifiable Costs of Crime persons willingness to take risks

Crime victims readily tally the direct costs of crime out- Criminologists have tried to determine whether invest

of.pocket expenses replacement of stolen property lost ment in prison capacity purchases significant amount of

rime to report the crime or testify in court medical costs deterrence study conducted by Kenneth Wolpin then at

or emotional trauma But there are indirect costs of crime Yale compared what would happen if imprisonment was

that are difficult to quantify Precautionary measures are increased by percent
with what would happen if proba

undertaken to reduce the likelihood of repeat victimiza- tion was increased by percent The conclusion was that

non This can take the form of altered travel
patterns or twice as many crimes would be deterred by increasing

wide
range

of locks and alarms use of safe deposit boxes imprisonment study by Michael Block at the University

purchase of steel doors Polling data indicate that half of of Arizona concluded that moving typical property of

all Americans report
that they cannot walk at night in their fender from probation to two-year prison sentence

own neighborhoods without fear of crime In Chicago and would prevent 80 property crimes

Boston 60 percent
of households have altered behavioral Recent American history suggests that reductions in the
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FIgure

Crime rates and prsoe risks 1960-1983

____

Year 1960 1965 1970 1975 1980 1985

Sources Prisoners in /985 BiS Part CrUflCs per 100 population

Uniform Crime Reports /985 FBI Imprisonments per 100 crimes

Part crimes Homicide forcible rape robbery aavared assault burglary larceny-theft motor vehicle theft

certainty of unprsonment will lead to higher crime rates correctional facilities in operation today actually make
In 1960 the chance that an offender would receive profit

prisonsentence were. 6.2 percent By 1983 the chance was Prison industries that employ inmates are in use in sev

exactly half that See Figure The low point in offender era facilities The wages paid to the prison workers are

likelihood of incarceration was in 1974 when the chances typically used to defray the cost of room and board Other

fell to 2.1 percent When chances of imprisonment were deductions go to the inmates families to lower welfare

high 1960 crime rates were low When chances of impris- costs Restitution to victims paid from these wages would

onment were low 1974 crime rates were high Crimes lower the cost to society of crime

deterred by available prison space are another cost savings In South Carolina inmate labor was used to construct

to society that should be weighed against the costs of prison facilities This lowered the cost substantially and

prison construction provided valuable job training for prisoners

The federal government makes certain surplus property

Prefab Prisons including land available to the states for the construction

Efforts are underway on several fronts to lower the of prison facilities In some instances this can lower the

dollar costs of prison facilities The National Institute of cost of new prison by 25 percent

Justice has researched new modular techniques of prison Legislative policies of tough sentencing are frustrated

construction that have been used experimentally to build when the sentence cannot be delivered In these times of

facility for $30000 per bed space which is substantially tight-fisted fiscal policy resources will have to be reallo

below the national average This method can also add new cated if prisons are to be built By investing in new facili

space to existing facilities ties the costs of crime to victims families businesses and

Privatization of certain aspects of prison management or communities can be lowered Failure to maintain prison

the contracting out to the private sector of an entire facility capacity to save costs now could be false economy that

also shows promise of being less expensive Some private causes further breakdown in the criminal justice system.r
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EXHIBIT

Independent Counsel Act

Covered Persons Under the Act

Under the Act the followingpersons are considered covered

persons and subject to its provisions

the President and Vice President

any individual serving in position
listed in U.S.C 5312

any individual working in the

Ececutive Office of the President who is

compensated at rate of pay at or above
level II of the Executive Schedule under

U.S.C 5313

any Assistant Attorney General and

any individual working for the Department of

Justice who is compensated at rate of pay
at or above level III of the Executive
Schedule under U.S.C 5314

the Director and Deputy Director of

Central Intelligence and the Commissioner of

Internal Revenue

any individual who leaves- position
described in paragraphs through
during the incumbency of the President under
whom such individual served plus one year
after such incumbency but in no event longer
than years after the individual leaves the

position

any individual who held position
described in paragraphs through
during the incumbency of one President and

who continued to hold the office for more
than 90 days into the term of the next
President during the 1-year period after the
individual leaves the position and

the chairman and treasurer of the

principal national campaign committee seeking
the election or reelection of the President
and any officer of that committee exercising
authority at the national level during the

incumbency of the President



28 U.S.C 591b Thus in general you should recall that in

addition to currc-rt officials in covered positions former
officials remain covered for up to three years after leaving
office and campaign officers are covered as well The list of

covered persons is constantly changing the Federal Bureau of

Investigation maintains continually updated list of covered

persons and the FBI or the Public Integrity Sectio.n should be

consulted if you have any doubt as to whether an individual is

subject to the Act

person also may come within the scope of the Act if the

Attorney General determines that an investigation or prosecution
of that person by the Department of Justice may result in

personal financial or political conflict of interest
28 U.S.C 591c If you receive information concerning such
an individual please notify the Public Integrity Section as soon

as possible

Initial and Preliminary Investigations Under the Act

The Act specifies that the Attorney General shall conduct an

initial investigation of any allegation that Covered Person
has violated federal criminal law other than Class or

misdemeanor The matter may be closed at this stage only if the

Attorney General determines within 15 days from receiving the

information that such information is not specific or is not
from credible source If he cannot so determine or if he

determines that the information is credible and specific
preliminary investigation conunences The purpose of that

investigation not to exceed 90 days is to determine whether
there are reasonable grounds to believe that further investi
gation is warranted If not the matter is closed If so or
if no determination can be made within the 90-day period the
Attorney General must apply for appointment of an independent
counsel In conducting preliminary investigation the

Department has no authority to convene grand jury plea
bargain grant immunity or issue subpoenas 28 U.S.C

592

The initial and preliminary investigations are conducted by
the Public Integrity Section Due to the time constraints
imposed by the Act it is imperative that allegation
concerning covered person be brought immediately to the

attention of Gerald McDowell Chief Public Integrity Section
Post Office Box 27321 Central Station Washington D.C 20038
202 7865056 FAX Number FTS 7865555

Suspension of Other Investigations

The Act requires that whenever matter has been referred
to or accepted by an independent counsel the Department must
suspend all investigations and proceedings regarding such
matters except to the extent the independent counsel agrees the
Department may continue to work on such matters 28 U.S.C

597a Moreover the Department must accommodate requests
from an independent counsel for assistance such as access to
records within his jurisdiction and the use of resources and
personnel necessary to performance of his duties 28 U.S.C

594d



Department of Justice Order No 129788

Initial and Preliminary Investigation Under the Order

The Order provides for the Attorney General to undertake an

initial inquiry into any allegation that Member of Congress has
violated any criminal law other than violation classified as

Class or misdemeanor The matter may be closed at the

initial investigation stage only if the Attorney General deter-
mines within 15 days from receiving the information that such
information is not specific or is not from credible source If

he Cannot SO determine or if he determines that the information
is credible and specific preliminary investigation commences
The purpose of that investigation not to exceed 90 days is to

determine whether there are reasonable grounds to believe that

further investigation is warranted If not the matter is

closed If so or if no determination can be made within the

90day period the matter is referred to special independent
counsel In conducting the preliminary investigation the

Department may not convene grand jury plea bargain grant
immunity or issue subpoenas

Due to the short amount of time allotted to each stage it

is vital to forward to the Public Integrity Section as soon as

possible any allegation of qualifying criminal behavior on the

part of Member of Congress

The Special Independent Counsel Under the Order

The Attorney General appoints the special independent
counsel in matters arising under the Order The special
independent counsel is essentially given the powers of the

Attorney General and United States Attorney to investigate and

prosecute the matter assigned The special independent counsel

may consult with the United States Attorney for the district in

which any violation of law pertaining to his appointment is

alleged to have taken place 28 CFR 0.14 10 The Order
expressly provides that personnel in the Department
including the United States Attorneys shall cooperate to the
fullest extent possible with the special independent counsel
28 CFR 0.14

Exceptions

An allegation of criminality against Member of Congress
may arise out of an ongoing criminal investigation where the
Member was initially not target In such cases the Attorney
General may allow the ongoing investigation to continue and
include the Member of Congress rather than invoking the proce
dures of the Order 28 CFR 0.14j If such circumstance
should arise please notify me as soon as possible so that the

Department can reach determination as to how the matter should
be handled



EXHIBIT

REQUEST FROM ________________________ DATE __________________

PC-JURIS INFORMATION CHECKLIST

SUBSCRIBER ORGANIZATION

ORG ID CHARS _______________

ORG CONTACT _________________

PHONE FTS ______________

________
ORG ADDRESS ____________________________________

II EOUIPMENT HARDWARE

EQUIPMENT DESCRIPTION

PERSONAL COMPUTER MFR ___________________________
MODEL __________________________________

MODEM MFR _______________________________
MODEL ___________________________________

PRINTER MFR ________________________________
MODEL __________________________________

KEYBOARD FUNCTION KEYS LOCATION

_____ON LEFT SIDE ______ ABOVE TYPEWRITER KEYS

_____OTHER LOCATION __________________

THE EQUIPMENT DESCRIBED ABOVE IS CHECK ONE

____ Subscribers FIRST unit to access JURIS

____ An ADDITIONAL unit to access JiJRIS

____ REPLACEMENT unit to access JURIS If so unit

being replaced is

MFR ________________________ MODE-L ____________



III PC-JURIS SOFTWARE

For IBM and compatibles 320K of memory and MS-DOS
Version 2.1 or higher are required for PC-JURIS
to operate properly

MODEM

10% Hayes AT command set compatible ____Yes ____No

Capable of communicating at 2400 BAUD ____Yes ____No

Necessary to dial prefix to access
an outside line ____Yes ____No

If Yes what prefix do you dial _______

Location of the unit accessing JURIS ____Office

____Home

If Home in what city/town
is home located ________________

Communications port to be used ____COM1

____COM2

PRINTER

What type of printer is being used ____ parallel

____ serial

____ none

DISKETTE

What size diskette do you require ____ 3.5

_____ 5.25
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MEMORANDUM

TO Federal Prosecutors

FROM Dick Thornburgh
Attorney General

SUBJECT Plea Bargaining Under The Sentencing Reform Act

In January the Supreme Court decided Mistretta
United States and upheld the sentencing guidelines promul
gated by the Sentencing Commission pursuant to the

Sentencing Reform Act of 1984 The Act was strongly sup
ported by the Department of Justice and the Department has
defended the guidelines since they took effect on
November 1987 Under these guidelines it is now pos
sible for federal prosecutors to respond to three problems
that plagued sentencing prior to their adoption
sentencing disparity misleading sentences which were
shorter than they appeared as result of parole and unduly
generous good time allowances and inadequate sentences
in critical areas such as crimes of violence white collar
crime drug trafficking and environmental offenses It is

vitally important that federal prosecutors understand these
guidelines and make them work Prosecutors who do not
understand the guidelines or who seek to circumvent them
will undermine their deterrent and punitive force and will
recreate the very problems that the guidelines are expected
to solve

This memorandum cannot convey all that federal prose
cutors need or should want to know about how to use the
guidelines and it is not intended to invalidate more
specific policies which are consistent with this statement
of principles and may have been adopted by some litigating
divisions to govern particular offenses This memorandum
does however set forth basic departmental policies to
which all of you will be expected to adhere The Department
consistently articulated these policies during the drafting
of the guidelines and the period in which their con
stitutionality was tested Compliance with these policies
is essential if federal criminal law is to be an effective
deterrent and those who violate the law are to be justly
punished



Plea Bargaining

Charge Bargaining

Charge bargaining takes place in two settings before
and after indictment Consistent with the Principles of
Federal Prosecution in Chapter 27 of Title of the United
States Attorneys Manual federal prosecutor should ini
tially charge the most serious readily provable offense or
of fenses consistent with the defendants conduct Charges
should not be filed simply to exert leverage to induce

plea nor should charges be abandoned in an effort to arrive
at bargain that fails to reflect the seriousness of the
defendants conduct

Whether bargaining takes place before or after
indictment the Department policy is the same any departure
from the guidelines should be openly identified rather than
hidden between the lines of plea agreement It is

inevitable that in some cases it will be difficult for

anyone other than the prosecutor and the defendant to know
whether prior to indictment the prosecutor bargained in

conformity with the Departments policy The Department
will monitor together with the Sentencing Commission plea
bargaining and the Department will expect plea bargains to

support not undermine the guidelines

Once prosecutors have indicted they should find them
selves bargaining about charges which they have determined
are readily provable and reflect the seriousness of the
defendants conduct Should prosecutor determine in good
faith after indictment that as result of change in the
evidence or for another reason e.g need has arisen to

protect the identity of particular witness until he
testifies against more significant defendant charge is

not readily provable or that an indictment exaggerates the
seriousness of an offense or offenses plea bargain may
reflect the prosecutors reassessment There should be

record however in case in which charges originally
brought are dropped

Sentence Bargaining

There are only two types of sentence bargains Both
are permissible but one is more complicated than the other
First prosecutors may bargain for sentence that is within
the specified guideline range This means that when
guideline range is 1824 months you have discretion to
agree to recommend sentence of 18 or 20 months rather than
to argue for sentence at the top of the range Similarly
you may agree to recommend downward adjustment of two
levels for acceptance of responsibility if you conclude in

good faith that the defendant is entitled to the adjustment



Second you may seek to depart from the guidelines
This type of sentence bargain always involves departure
and is more complicated than bargain involving sentence
within guideline range Departures are discussed more

generally below

Department policy requires honesty in sentencing
federal prosecutors are expected to identify for U.S Dis
trict Courts departures when they agree to support them
For example it would be improper for prosecutor to agree
that departure is in order but to conceal the agreement
in charge bargain that is presented to court as fait

accompli so that there is neither record of nor judicial
review of the departure

In sum plea bargaining both charge bargaining and
sentence bargaining is legitimate But such bargaining
must honestly reflect the totality and seriousness of the
defendants conduct and any departure to which the prose
cutor is agreeing and must be accomplished through
appropriate guideline provisions

Readily Provable Charges

The basic policy is that charges are not to be
bargained away or dropped unless the prosecutor has good
faith doubt as to the governments ability readily to prove

charge for legal or evidentiary reasons It would serve
no purpose here to seek to further define readily
provable The policy is to bring cases that the government
should win if there were trial There are however two

exceptions

First if the applicable guideline range from which
sentence may be imposed would be unaffected readily
provable charges may be dismissed or dropped as part of

plea bargain It is important for you to know whether

dropping charge may affect sentence For example the

multiple offense rules in Part of Chapter of the

guidelines and recent changes to the relevant conduct
standard set forth in 1B1.3a2 will mean that certain

dropped charges will be counted for purposes of determining
the sentence subject to the statutory maximum for the
offense or offenses of conviction It is vital that federal
prosecutors understand when conduct that is not charged in

an indictment or conduct that is alleged in counts that are
to be dismissed pursuant to bargain may be counted for
sentencing purposes and when it may not be For example in

the case of defendant who could be charged with five bank
robberies decision to charge only one or to dismiss four
counts pursuant to bargain precludes any consideration of
the four uncharged or dismissed robberies in determining
guideline range unless the plea agreement included
stipulation as to the other robberies In contrast in the
case of defendant who could be charged with five counts of



fraud the total amount of money involved in fraudulent
scheme will be considered in determining guideline range
even if the defendant pleads guilty to single count and
there is no stipulation as to the other counts

Second federal prosecutors may drop readily provable
charges with the specific approval of the United States
Attorney or designated supervisory level official for
reasons set forth in the file of the case This exception
recognizes that the aims of the Sentencing Reform Act must
be sought without ignoring other critical aspects of the
federal criminal justice system For example approval to
drop charges in particular case might be given because the
United States Attorneys office is particularly over
burdened the case would be time-consuming to try and pro
ceeding to trial would significantly reduce the total number
of cases disposed of by the office

To make guidelines work it is likely that the
Department and the Sentencing Commission will monitor cases
in which charges are dropped It is important therefore
that federal prosecutors keep records justifying their dØci
sions not to go forward with readily provable offenses

Departures Generally

In Chapter Part of the guidelines the Commission
has listed departures that maybe considered by court in

imposing sentence Some depart upwards and others
downwards Moreover 5K2.O recognizes that sentencing
court may consider departure that has not been adequately
considered by the Commission departure requires approval
by the court It violates the spirit of the guidelines and

Department policy for prosecutors to enter into plea
bargain which is based upon the prosecutors and the
defendants agreement that departure is warranted but
that does not reveal to the court the departure and afford
an opportunity for the court to reject it

The Commission has recognized those bases for departure
that are commonly justified Accordingly before the

government may seek departure based on factor other than
one set forth in Chapter Part approval of United
States Attorneys or designated supervisory officials is

required after consultation with the concerned litigating
Division This approval is required whether or not case
is resolved through negotiated plea

Substantial Assistance

The most important departure is for substantial
assistance by defendant in the investigation or prose
-cution of another person Section 5K1.l provides that upon
motion by the government court may depart from the
guidelines and may impose non-guideline sentence This



departure provides federal prosecutors with an enormous

range of options in the course of plea negotiations
Although this departure like all others requires court

approval prosecutors who bargain in good faith and who
state reasons for recommending departure should find that

judges are receptive to their recommendations

Stipulations of Fact

The Departments policy is only to stipulate to facts
that accurately represent the defendants conduct If

prosecutor wishes to support departure from the

guidelines he or she should candidly do so and not

stipulate to facts that are untrue Stipulations to untrue
facts are unethical If prosecutor has insufficient facts
to contest defendants effort to seek downward departure
or to claim an adjustment the prosecutor can say so If

the presentence report states facts that are inconsistent
with stipulation in which prosecutor has joined it is

desirable for the prosecutor to object to the report or to

add statement explaining the prosecutors understanding of

the facts or the reason for the stipulation

Recounting the true nature of the defendants
involvement in case will not always lead to higher
sentence Where defendant agrees to cooperate with the
government by providing information concerning unlawful
activities of others and the government agrees that self-
incriminating information so provided will not be used
against the defendant section 1B1.8 provides that the
information shall not be used in determining the applicable
guideline range except to the extent provided in the

agreement The existence of an agreement not to use
information should be clearly reflected in the case file
the applicability of section lBl.8 should be documented and

the incriminating information must be disclosed to the court
or the probation officer even though it may not be used in

determining guideline sentence

Written Plea Agreements

In most felony cases plea agreements should be in

writing If they are not in writing they always should be

formally stated on the record Written agreements will
facilitate efforts by the Department and the Sentencing Com
mission to monitor compliance by federal prosecutors with

Department policies and the guidelines Such agreements
also avoid misunderstandings as to the terms that the
parties have accepted in particular cases



Understanding the Options

commitment to guideline sentencing in the context of

plea bargaining may have the temporary effect of increasing
the proportion of cases that go to trial until defense
counsel and defendants understand that the Department is

committed to the statutory sentencing goals and procedures
Prosecutors should understand and defense counsel will soon

learn that there is sufficient flexibility in the
guidelines to permit effective plea bargaining which does
not undermine the statutory scheme

For example when prosecutor recommends two level
downward adjustment for acceptance of responsibility e.g
from level 20 to level 18 judicial acceptance of this
adjustment will reduce sentence by approximately 25% If

comparison is made between the top of one level e.g
level 20 and the bottom of the relevant level following the
reduction e.g level 18 it would show difference of

approximately 35% At low levels the reduction is greater
In short two level reduction does not mean two months
Moreover the adjustment for acceptance of responsibility is

substantial and should be attractive to defendants against
whom the government has strong cases The prosecutor may
also cooperate with the defendant by recommending sentence
at the low end of guideline range which will further
reduce the sentence

It is important for prosecutors to recognize while
bargaining that they must be careful to make all appropriate
Chapter Three adjustments e.g victim related adjust
ments and adjustments for role in the offense

Conclusion

With all available options in mind and with full

knowledge of the availability ofa substantial assistance
departure federal prosecutors have the tools necessary to

handle their caseloads and to arrive at appropriate disposi
tions in the process Honest application of the guidelines
will make sentences under the Sentencing Reform Act fair
honest and appropriate
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