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COMMENDATIONS

The following Assistant United States Attorneys have been commended

Riley Atkins District of Ore- Michael Carr and Robert
gon by Richard Riseberg Coleman Illinois Southern
Chief Counsel Public Health District received Special
Service Department of Health Award of Honor from the Inter-
and Human Services Rockville national Narcotic Enforcement
Maryland for his excellent Officers Association Inc
representation in major bank- Albany New York for their
ruptcy case outstanding service and dedi

cation in the area of law en-
Maureen Barden Pennsylvania forcernent
Eastern District by
Lynch Acting Inspector in

Charge U.S Postal Service John Cleary District of
Philadelphia for her success Columbia by Michael Quin
in obtaining conviction in lan Director Bureau of Pri

child pornography by mail Sons Department of Justice
case Washington D.C for his

excellent representation in
George Best Michigan Eas- complex case before the U.S

tern District by Herbert District Court and the D.C
Kauffman Coordinator Advanced Circuit Court of Appeals
Police Training Macomb Commun
ity College Fraser for his
excellent presentation entitled Susan Daltuva Florida Mid-
Drug Forfeiture Law Overview die District by Robert
and Update at the Macomb Coin Butler Special Agent in
munity College Criminal Justice Charge FBI Tampa and by
Center Claude Belanger Senior Coun

sel Department of Justice
Lance Caidwell District of Montreal Canada for her
Oregon by Anthony Daniels outstanding efforts In major
Assistant Director FBI Quan drug case involving 5agency
tico Virginia for his out- Organized Crime Drug Enforce-
standing presentation on finan- ment Task Force the Royal
cial institution fraud at Canadian Mounted Police and
seminar comprised of bank ex- Crown Prosecutors in Canada
aminers Department of Justice
attorneys and FBI agents
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Richard Dennis Kentucky Joan Garner Pennsylvania
Western District by Bruce Eastern District by Joseph
Mirkin Special Agent in Davis Assistant Director
Charge Office of Criminal LØgai Counsel FBI Washington
Investigations EPA Atlanta D.C for her professionalism
and Greer Tidwell Regional and legal talent in sensitive
Administrator EPA Atlanta case involving numerous complex
for obtaining the nations legal issues and several depo
first felony conviction under sitions and hearings
the criminal provisions of the
Comprehensive Environmental Re- Barbara Roppa Gerolamo Penn
sponse Compensation and Lia- sylvania Eastern District
bility Act CERCLA by Harold Stugart Auditor

General Department of the
Thomas Eicher and Odell Army Alexandria Virginia for

Guyton Pennsylvania Eastern her outstanding representation
District by Bilibrough in discrimination case
Special Agent in Charge Drug
Enforcement Administration
Philadelphia for their success Jay Golden Mississippi South-
in the trial of case involv- em District by Angelo Ditty
ing number of defendants and Jr Engineer in Charge Fed-

72-count indictment eral Communications Commission
Atlanta for his assistance and

Michael Finney Florida support in ongoing investiga
Northern District by John tions conducted by the FCC in

Turnquist Associate General Mississippi
Counsel Litigation Depart
ment of the Navy Washington
D.C for his successful prose- Mark Jones Michigan Eas
cution of cost inischarging tern District by Craig
case against defense con- Richardson Associate Chief
tractor Also by Jack Counsel Drug Enforcement Ad
Kean Regional InspectorGen- ministration Washington D.C
eral for Investigations DŒ- for his legal skill and exper
partment of Labor Atlanta for tise in the representation of

obtaining four convictions in two DEA Special Agents
Fair Labor Standards Act

case
Thomas Karol Ohio Northern

Nathan Pishbach Wisconsin District by Paul Hancock
Eastern District by Dennis Chief Housing and Civil En

Heikkila Chief Criminal forcement Section Civil Rights
Investigation Division Inter- Division Department of Jus
nal Revenue Service Milwaukee tice Washington D.C for
for his success in prosecuting successfully prosecuting case

three defendants in tax trial involving the enfOrcement of

involving corporations part- the Fair Housing Amendments

nerships and sole proprietor- Act of 1988
ships
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Patricia Kerwin Florida Mid- Kelly Loving Texas Western
die District by Laurence District by Derle Rudd Re
Fann Acting Associate Direc- gional Inspector Internal Rev
tor Financial Litigation enue Service Dallas for his

Staff Executive Office for successful prosecution of

United States Attorneys Wash- criminal case involving theft
ington D.C for her excel of government property and con-
lent presentation at the asset spiracy
forfeiture conference in Fort
Lauderdale James Lynch Ohio Northern

District by William Ses
Daniel Knauss District of sions Director FBI Washing-
Arizona by Stanley Seigal ton D.C for his successful
Chief Realty Division Bureau prosecutive efforts in multi-
of Reclamation Department of million dollar embezzlement
the Interior Phoenix for ob case
taming favorable jury ver
dict in complex condemnation William McAbee II and Miriam
case Banks Georgia Southern

District by Captain J.A
Stephen Kunz and Robert Nuernberger Naval Submarine
Storch Florida Middle Dis- Base Department of the Navy
trict by Michael Smythers Kings Bay for their special
Assistant United States Attor- skill and legal expertise in

ney Eastern District of Vir- the prosecution of growing
ginia Alexandria for their number of civil disobedience
valuable assistance and support demonstration activity cases
in obtaining detention hearings at Kings Bay Georgia head-
in narcotics case quarters of the Trident Missile

Submarines
Jeff Lindy Pennsylvania Eas
tern District by Ernest Harry Mccarthy Washington
Kun Special Agent in Charge Western District received the
U.S Secret Service Philadel- Chief Postal Inspectors Spe
phia for his successful prose- cial Award for Excellence in
cution of counterfeit curren- the Administration of Justice
cy case involving $20 Federal in recognition of series of
Reserve notes complex mail fraud prosecu

tions

Peter Loewenberg Florida Mid- David McComb Pennsylvania
die District by Ronald Eastern District by John
ODowd Special Assistant to Stuhldreher General Counsel
the Chief Counsel Department National Transportation Safety
of Energy Albuquerque for his Board Washington D.C for
excellent representation in his skillful representation and

handicap discrimination and valuable assistance in heli
constitutional violations case copter accident investigation
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Richard Moore Alabama Whitney Schmidt Florida
Southern District by Rear Middle District by Michael
Admiral Merlin Martin Regional Counsel
Coast Guard New Orleans for Bureau of Alcohol Tobacco and
his outstanding representation Firearms Atlanta for his
of the Coast Guard in recent participation in an expert wit-
complex criminal case ness training class for ATF

employees

Roslyn Moore-Silver and Steven James Sutherland District of

Gillingham Special Assistant Oregon by Keith Rodgers
District of Arizona by Don- Chief Criminal Investigation
aid Mancuso Assistant Inspec Division Internal Revenue
tor General for Investigations Service Portland for his
Department of Defense Arling- legal skill and expertise in

ton Virginia and Floyd number of tax financial and
Cotton Regional Inspector Gen- white collar crime cases
eral for Investigations De
partment of Agriculture San Nicholas Theodorou District
Francisco for their success of Massachusetts by David
in obtaining convictions in Krasula Regional Inspector
case involving the submission General for Investigations
of fraudulent surety bonds to Department of Labor New York
various agencies of the Federal for his successful prosecution
Government of fraudulent workmans com

pensation case

Sharon Pierce Texas Western Michael Wicks Pmela
District by Colonel Charles Thompson and Peter Caplan
Loflin Headquarters 67th Tac Michigan Eastern District
tical Reconnaissance Wing De- by Scholz Deputy As
partinent of the Air Force sistant Judge Advocate De
Bergstrom Air Force Base for partment of the Navy Alexan
her excellent representation dna Virginia for their
in contract litigation case valuable assistance in en

forcement case involving
recruitment enlistment con-

Kimberly Pignuolo Texas tract
Southern District by James
De Stefano Regional Counsel Terry Zitek Florida Mid
U.S Customs Service Houston dle District by Dan Stowers
for obtaining settlement a- Chief Probation Officer U.S
greelnent in bankruptcy mat- District Court Tampa for his
ten and the largest amount of excellent presentation at

money ever collected at the district meeting of United
National Finance Center States Probation Officers in

Tampa
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SPECIAL COMMENDATION FOR THE NORTHERN DISTRICT OF MISSISSIPPI

Robert Whitwel United States Attorney for the Northern
District of Mississippi and Assistant United States Attorneys
Charles Spillers and John Alexander were commended by
Stephen DeVaughn Special Agent in Charge and Earl Swit
zer Resident Agent in Charge U.S Customs Service Department
of the Treasury Jackson Mississippi for their valuable as
sistance during the past eighteen months Their prompt and suc
cessful prosecution of numerous U.S Customs cases involving
narcotics smuggling and money laundering has sent clear mes
sage and made lasting impact on illicit narcotics iuugglers
operating in the Northern Judicial District of Mississippi

SPECIAL COMMENDATION FOR THE DISTRICT OF COLORADO

Michael Norton United States Attorney for the District
of Colorado and the members of his staff were commended by
Robert Pence Special Agent in Charge Thomas Cole Assist
ant Special Agent in Charge and Gary Johnson Supervisory
Special Agent Federal Bureau of Investigation Denver for their
exemplary efforts during the past year in the prosecution of
white collar crime As result of their joint efforts the
Denver Division of the FBI and the United States Attorneys of
fice of the District of Colorado have substantially increased
their stature and reputation throughout the United States and
have made significant contribution toward the success of the
white collar crime program in the Denver Division of the DIstrict
of Colorado

PERSONNEL

On December 1989 Michael Moore formerly United
States Attorney for the Northern District of Florida was sworn
in as Director of the United States Marshals Service

On November 28 1989 Joyce George was sworn in as United
States Attorney for the Northern District of Ohio Judge George
formerly served on the 9th Circuit Court of Appeals and was
Visiting Judge on the Ohio Supreme Court

On November 28 1989 Lyndia Barrett was sworn in as
Interim United States Attorney for the Northern District of
Florida
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On December 1989 Robert Brosio was sworn in as
Interim United States Attorney for the Central District of
California

On November 30 1989 Thomas Corbett Jr was sworn in
as Interim United States Attorney for the Western District of

Pennsylvania

On December 1989 Ira Raphaelson was sworn in as In
terim United States Attorney for the Northern District of Illi
nois

Attorney Generals Advisory Committee
Of United States Attorneys

Attorney General Dick Thornburgh has appointed five new
members to the Attorney Generals Advisory Committee of United
States Attorneys The new members are

Wayne Budd District of Massachusetts
Bart Daniel District of South Carolina

Joseph Russoniello Northern District of California
William Roberts Central District of Illinois

Marvin Collins Northern District of Texas

The following is complete list of members

Chairman
James Richmond Northern District of Indiana

ChairmanElect
Joseph Whittle Western District of Kentucky

ViceChairpersons
George Terwilliger III District of Vermont
Deborah Daniels Southern District of Indiana

Members
Wayne Budd District of Massachusetts
William Carpenter District of Delaware
Marvin Collins Northern District of Texas

Bart Daniel District of South Carolina
Henry Hudson Eastern District of Virginia
Charles Larson Northern District of Iowa
David Levi Eastern District of California
George Phillips Southern District of Mississippi

William Roberts Central District of Illinois
Joseph Russoniello Northern District of California
John Volz Eastern District of Louisiana
Jay Stephens District of Columbia ex officio
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ASSET FORFEITURE ISSUES

Forfeiture Under The Financial Institution Reform
Recovery And Enforcement Act Of 1989 FIRREA

On November 21 1989 Michael Zeldin Director Asset For
feiture Office Criminal Division FTS/2027864950 issued

summary of Section 963 of the Financial Institution Reform Re
covery and Enforcement Act of 1989 which contains civil and
criminal forfeiture amendments copy of that summary is at
tached at the Appendix of this Bulletin as Exhibit

Money Laundering

The Asset Forfeiture Office of the Criminal Division pre
viously issued proposed jury instruction for 31 U.S.C 53243
see Vol 37 No United States Attorneys Bulletin dated

July 15 1989 revision is attached at the Appendix of this

Bulletin asExhibit_B

The Asset Forfeiture Office also prepared money laun
dering case law update and list of money laundering forfei
tures which is attached at the Appendix of this Bulletin as

Exhibit

If you have any questions please contact Michael Zeldin at

FTS/2027864950

Adoptive Forfeitures

The Department of Defense reauthorization bill contains

provision which the Department strongly supported that effec
tively repeals the restrictions on adoptive forfeitures included
in the 1988 Anti-Drug Abuse Act Disagreement between the House

and Senate over Representative Hughes adoptive forfeiture for
mulation H.R 2550 prevented final passage of H.R 3550 which

would permit transfers from the Department of Justices Asset

Forfeiture Fund to the Drug Czars Special Forfeiture Fund to

begin in the first quarter of FY 1990 Under current law such

transfers may not begin until the end of FY 1990
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DRUG ISSUES

Drug Legislation

On November 13 1989 the House passed four drug bills

dealing respectively with the Department of Health and Human

Services education foreign assistance and asset forfeiture
matters These bills roughly correspond to the provisions of

1735 bill that passed the Senate in October and are intended

to implement the Presidents 1990 national drug strategy It is

unclear how Congress will reconcile the differences between
1735 and the four House-passed bills

Senate Drug Hearing

On December 12 1989 the Senate Judiciary Committee held

hearing on drug use in the nations cities Witnesses included

the Mayor-elect of New York City the Mayor of Kansas City the

DEA Agent in Charge in New York City and the Chief of Police in

Dallas Senator Joseph Biden noted that the Office of National

Drug Control Policy is scheduled to designate five high inten
sity drug trafficking areast shortly He also unexpectedly
introduced drug bill 1972 that appears to incorporate many
individual provisions in the Senate-passed drug bill including
the creation of drug disaster area relief plan which would
authorize up to $300 million for designated localities

Mayor-elect David Dinkins supported SenatorBidens proposal
and urged that future monies be granted directly to the cities
Both he and Kansas City Mayor Richard Berkley indicated that in

their opinions too much money sent to the states is spent at the
state level and not passed on to the cities This direct fund
ing issue came up repeatedly and appears to be major concern
of the cities In addition both Mayors urged that federal as
sistance be substantially increased although they both recog
nized that the states need to do their parts also

Senator Grassley expressed concern that Congress not lose

sight of the fact that drug abuse is problem in rural areas as

well as cities Senator Biden noted that 1711 contains pro
vision establishing program $20 million of rural drug en
forcement grants Senator Biden said repeatedly that it is

mistake to target one part of the drug problem at the expense of

other parts In his view we have to do everything at once
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Special Agent in Charge Robert Stutnian of the Drug Enforce
inent Administration summarized his view of the drug problem in

New York City He said that an increasing percentage of the
addicts in New York City are female and that this could ulti
mately lead to the destruction of the last vestige of family
life in our inner cities

International Narcotics Control

Shortly before adjourning on November 22 1989 Congress
passed and cleared for the President H.R 3611 the Inter
national Narcotics Control Act of 1989 majority of the

provisions of this bill concern economic and other assistance to

encourage Andean countries in the fight against illegal drugs
One provision of particular importance to the Department would
revise and clarify the so-called Mansfield Amendment which

spells out the authority of DEA and other U.S law enforcement

agents to accompany foreign police officers and assist in making
arrests The Department strongly supported this provision be
cause it would permit U.S Ambassadors to authorize DEA agents
in foreign posts to accompany foreign police officers in making
arrests Under current law such requests must be referred to

Washington

Vienna Convention

On November 21 1989 the Senate ratified the United Na
tions Convention Against Illicit Traffic in Narcotic Drugs and

Psychotropic Substances the Vienna Convention by unanimous

consent after resolution of several last-minute State Depart
ment objections This treaty which the United States took the
lead in negotiating will improve international cooperation in

anti-drug law enforcement

SENTENCING GUIDELINES

Guideline Sentencing Update

copy of the Guideline Sentencing Update Volume Num
ber 16 dated november 22 1989 is attached at the Appendix of

this Bulletin as Exhibit
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Effective Date Of Sentencing Guidelines

On November 29 1989 Joe Brown Chairman Sentencing
Guidelines Subcommittee Attorney Generals Advisory Committee
advised all United States Attorneys that number of questions
have been raised concerning what guideline should be used now
that new set of guidelines was issued effective November
1989 The original discussion of this issue is contained at page
65 of the Prosecutors Handbook on Sentencing Guidelines the red

book Generally because of the ex post facto considerations
of Miller Florida 482 U.S 423 1986 the Department takes
the position that where there are substantive changes to the
detriment of the defendant in the guidelines the guidelines in

effect at the date of the substantive violation should apply
Thus if defendant commits drug offense the guidelines in

effect for the date of the offense would be the guideline to use
even though the November 1989 guidelines might provide
stiffer punishment

Where defendant continues to commit substantive drug
offenses i.e makes additional sales after an effective date
of the guideline he can hardly complain if prior sales are

aggregated in determining his sentence for the substantive act
United States Ykema No.882113 6th Cir Oct 12 1989

In that situation the defendant by conunitting substantive act
after the effective date of guideline cannot complain if ear
lier conduct is brought forward The key to being able to use

later guideline which has an increased punishment is whether
or not the defendant committed either substantive act or in

case of conspiracy an overt act after the date of the new
amendment If he did then you should be able to get the benefit
of the increased punishment of the newer guideline If he did
not we believe that Miller will prohibit use of harsher guide
line

In those situations where the guidelines have decreased the
defendant will get the benefit For instance defendant as
signed career offender status would be eligible now under the
November 1989 guidelines for 2-point acceptance of respon
sibility reduction Procedural changes or changes which only
explain or clarify existing guidelines will be effective for all

sentencing taking place after November We believe that the
answer to this question is No violation of 18 U.S.C
922c simply requires that the defendant be convicted felon
fugitive from justice etc and that he possess firearm It

does not require an element of violence in the offense itself
Therefore it does not appear that this would trigger Section
4Bl.1 career offender status
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Similarly convicted felon in possession by itself would
not trigger Section 924c penalty for use of firearm in

crime of violence To argue that the simple possession of

firearm by convicted felon is crime of violence would seem
to be bootstrap argument which Congress did not intend in

adopting Section 924 In those situations where the convicted
felon in possession actually used the weapon in violent fashion
you may well have an excellent argument for departure based on

specific findings by the court See Guideline Section 4A1.3

Presentence Investigation Report

Effective December 1989 Rule 32 of the Federal Rules of

Criminal Procedure was amended to allow federal criminal prose
cutors to retain copy of the Presentence Investigation Report
Former Rule 32C which required that all copies of the

Presentence Investigation Report be returned to the probation
officer was abrogated by the amendment to Rule 32

New Rule 32C3 states that the court shall provide the
defendant and defendants counsel with copy of the report
This provision has been interpreted to require the court also to

provide copy of the report to the attorney for the government
since past practice has dictated that generally whatever is pro
vided to defense counsel must also be provided to the prosecutor
and vice versa The Administrative Office of the United States
Courts has advised the court and probation offices that copy
of the Presentence Investigation Report is to be provided to the
federal criminal prosecutor

Section of the Presentence Investigation Report contains
financial data about the defendant Please advise your criminal

prosecutors to transmit the Presentence Investigation Report to

the Financial Litigation Unit Executive Office for United States

Attorneys so this financial information may be used to enforce
fines and restitution

The Presentence Report is confidential document Proce
dures should be established to ensure that the report is not dis
closed to third parties

If you have any questions please contact Nancy Rider At
torney-Advisor of the Financial Litigation Staff at FTS/202-272-
4017
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POINTS TO REMEMBER

Felon Identification In Firearms Sales

On November 20 1989 Attorney General Dick Thornburgh sent
letter to the Honorable Dan Quayle Vice President of the

United States and President of the United States Senate and the
Honorable Thomas Foley Speaker of the U.S House of Repre
sentatives with copies to all members of Congress concerning
systems available for the immediate and accurate identifica
tion of felons who attempt to purchase firearms copy of that
letter is attached as Exhibit at the Appendix of this Bulletin

Organized Crime Strike Forces

On December 1989 Attorney General Dick Thornburgh for
warded to all United States Attorneys letter from Joseph
Biden Jr Chairman Committee on the Judiciary United States
Senate concerning integrating the Organized Crime Strike Forces
into the United States Attorneys Offices copy of that let
ter is attached as Exhibit at the Appendix of this Bulletin
The Attorney General has indicated that he may be calling upon
the United States Attorneys for assistance in the near future

Reporting Medical Malpractice Payments

On November 30 1989 Stuart Gerson Assistant Attorney
General for the Civil Division advised all United States Attor
neys that the Department of Health and Human Services has asked
the Department of Justice to assist certain federal agencies in

reporting medical malpractice payments to the new National Prac
titioner Data Bank The Data Bank was established by the Health
Care Quality Improvement Act of 1986 Pub 99-660 Among
other things the Act requires any party making payment in set
tlement of or in satisfaction of judgment in medical mal
practice action to report such payment and certain other infor
mation to the Data Bank Specifically the party making the pay
ment must report the name of the physician or licensed health
care practitioner for whose benefit the payment was made the
amount of the payment the name of any hospital with which
the physician or practitioner is affiliated or associated and

description of the acts or omissions and injuries or ill
nesses upon which the action or claim was based 42 U.S.C
111311 Much of this information is already known to the
agencies
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The Department of Health and Human Services is charged with
administering theNational PractitionerData Bank Although the
mandatory reporting provisions of the Act do not apply to the
federal government Section 11152b of the Act requires the Sec
retary of Health and Human Services to seek to enter into memo
randa of understanding with certain federal agencies to provide
information to the Data Bank including payment information At
this time the Departments of Defense and Health and Human Serv
ices will provide information to the Data Bank The Department
of VeteransAffairs Bureau of Prisons and the U.S Coast Guard
are developing proposals to submit information also

In order to assisttheseagencies in reporting to the Data
Bank it is requested that your office report to the appropriate
federal agency every payment made in medical malpractice suits
in your jurisdiction whether in settlement of the suit or in
satisfaction of judgment Attached at the Appendix of this
Bulletin as Exhibit is Notice of Medical Malpractice Award
or Settlement together with list of addresses for the agen
cies This form should be completed and sent to the agency con
temporaneously with the request to the Government Accounting
Officeforpayment of the judgment or settlement

If you have any questions please call Roger Emerson
Assistant Director Torts Branch Civil Division at FTS/202-
7249322

Identifying Appellants In The Notice Of Appeal

Robert Kopp Director Appellate Staff Civil DIvision
has been instructed to address potential problem in every case
in which an Assistant United States Attorney files notice of
appeal In order to bring moregeneral discussion of the prob
lem to all Assistant United States Attorneys the Appellate Staff
has issued memorandum which is attached as Exhibit at the
Appendix of this Bulletin

If you have any questions or require additional informa
tion please call Tony Steiæmeyer Civil Division Appellate
Staff at FTS/2026333388
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Classified Information Procedures Act

On November 1989 Edward S.G Dennis Jr Assistant
Attorney General Criminal Division reminded all United States
Attorneys that the Internal Security Section is responsible for

the coordination of the Classified Information Procedures Act
CIPA 18 U.S.C app Supp 1981 which established certain
pretrial trial arid appellate procedures for criminal cases in

which there is possibility that classified information will be

disclosed Accordingly the Section is to be consulted in any
case in which classified information may be disclosed to the
court defense counsel or through testimony in litigation such
information will play role in prosecutive decision making or
CIPA issues are raised in appellate litigation

In criminal cases in which there is reasonable likelihood
that classified information will be revealed at trial the issue
often arises as to whether the importance of going forward with
the prosecution outweighs the risk of damage to the national
security which may result from the public disclosure of the clas
sified information at the trial In the past the government was
impeded in making informed resolutions of this issue because of

the absence of uniform procedures permitting the government to

ascertain before trial what classified information the defense
will seek to disclose and whether the court will determine that
it is admissible In addition in those cases in which the deci
sion was made to prosecute resolution of issues relating to

classified information is often unnecessarily burdensome CIPA
was designed to address these problems The procedures insofar
as possible enable the government to be made aware prior to
trial of what classified information if any and in what form
will have to be disclosed during the trial

As you know the Chief Justice pursuant to Section 9a of
the Act promulgated security procedures for handling classified
information in the custody of federal courts which became effec
tive on March 30 1981 The Department of Justice pursuant to

Section 12a of the Act promulgated guidelines for determin
ation of the propriety of initiating or declining prosecution of

cases which may involve the disclosure of classified information
which became effective on June 10 1981 Copies of the guide
lines as well as the security procedures which appear in the
United States Attorneys Manual USAN 9-90.941 have previously
been furnished to all United States Attorneys
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In connection with any cases involving classified infornia

tion two essential aspects of CIPA should be kept in mind
First only the Assistant Attorney General Criminal Division
the Deputy Attorney General or the Attorney General can auth
orize declination of prosecution for national security rea
sons Second those declinations must be included in report
submitted to Congress pursuant to the requirements of the Act
In cases involving the potential public disclosure of classified

information federal prosecutors must vigorously prosecute law
breakers while protecting national security interests Through
the proper use of CIPA and other procedural safeguards this

sometimes difficult and always delicate task can be achieved

To promote this end prosecutors must consult with the In
ternal Security Section of the Criminal Division in any case in

which classified information may be disclosed -to the court
defense-counsel or through testimony in litigation such infor
mation will play role in prosecutive decision making or CIPA

issues are raised in appellate litigation Such consultation

will ensure appropriate coordination with other components of

the Department and the classifying agency consistent imple
mentation and proper use of CIPA and compliance with the De
partments practice and policy in criminal cases

If you.have any questions please contact Edward Walsh
Chief Graymail Unit or Juan Marrero Senior Trial Attorney
Grayniail Un-it Internal Security Section at FTS/2027864938

Overseas Investigations Of Export ControlRelated Cases

Mark Richard Deputy Assistant AttorneyGeneral Crimi
nal Division has issued memorandum dated December 13 1989

regarding overseas investigations of export controlrelated

cases which states as follows

In criminal cases involving violations of United

States export control laws and related statutes United

States Attorneys Offices need to be aware of the impor
tance of coordinating the overseas aspects of their in
vestigations with the Criminal Division and the U.S
Customs Service Justice and Customs have longstanding

relationships with their counterparts overseas and ex
tensive experience in obtaining foreign evidence The

failure to fully coordinate contacts with foreign gov
ernments particularly where requests for legal assist
ance and overseas travel are concerned can seriously

complicate evidence gathering strain existing rela
tionships and have an overall negative effect on U.S
law enforcement efforts abroad
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The Department of Justice Numerous resources are
available in the Criminal Division to assist United
States Attorneys Offices- in export control cases In
the Criminal Division the Export Control Enforcement
Unit Internal Security Section is responsible for

coordinating the prosecution of.significant export con
trol cases The Unit has developed broad expertise in

issues involving the diversion ofU.S.-origin controlled
goods .and technology and can provide assistance in se
curing foreign evidence and witnesses The Office of
International Affairs OIA has the primary responsibil
ity in the Criminal Division for securing overseas evi
dence pursuant to letters rogatory mutual legal assist
ance treaties and related channels In addition for
eign travel must be coordinated through OIA and the Exe
cutive Office for United States Attorneys

U.S Customs Service. The Customs Service has
well-established presence overseas through its network
of nineteen Customs Attaches Offices located worldwide
The Customs Attaches are responsible for coordinating all
customs-related enforcement activities within their re
spective jurisdictions The Customs Service has entered
into formal and informal enforcement cooperation agree
ments with 104 countries and.has established excellent
working relationships with foreign counterparts in those
countries Through these mechanisms the Customs Service
has developed procedures with their foreign counterparts
for the production of information documents and wit
nesses especially in the investigative stages of
criminal case In addition the Customs Attaches can
expedite foreign travel and .country clearances that may
be needed

Coordination with the appropriate Customs Attache
can be initiated through the local Special Agent in

Charge or Resident Agent in Charge or through the In
ternal Security SeOtion Criminal Division Coordina
tion should take place in all export cases involving
travel or requests for foreign evidence including those
investigated by other agencies
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Acceptance Of Gifts From Prohibited Donors

On November 24 1989 Harry Flickinger Assistant

Attorney General for Administration issued memorandum to

remind us of 28 C.F.R 45.735-14 the Departments standard of

conduct concerning gifts which generally prohibits the accep
tance of any things of value from persons or organizations that

do business with the Department prohibited donors There

are two exceptions that may apply to holiday gifts from pro
hibited donors

Employees may accept gifts from friends or close relatives

when the circumstances make it clear that the motivation for the

action is personal or family relationship Employees are also

permitted to accept unsolicited advertising or promotional ma
terial such as pens pencils note pads calendars.and other

iteinsof nominal intrinsic value The regulation gives no defi-
nition of nominal intrinsic value other than to list the items

of.very limited value mentioned above

If employees receive gifts from prohibited donors during
the holiday season that do not fit comfortably into one of these

two exceptions our regulation does nOt permit them to retain

the gifts It is of course preferable to avoid acceptance of

such gifts altogether or to return them but this is not always

feasible especially in the holiday context For this reason
it will be acceptable for employees to send such holiday gifts
to the General Counsels Office of the Justice Management Divi
sion for donation to charity or other appropriate disposition
In such cases the employee should not take tax deduction for

the donation

Land And Natural Resources Division Press Matters

On November 1989 Richard Stewart Assistant Attorney
General for the Land and Natural Resources Division advised all

United States Attorneys that Amy Casner of the Office of Public
Affairs FTS/202633-2007 has been assigned to work with the

Lands Division on all press relations This includes handling

press inquiries accompanying Division personnel during inter
views and reviewing on occasion and preparing speeches and

testimony Each of your offices should coordinate with Ms
Casner on all press releases concerning environmental cases on

which your offices are working This procedure will give the

Department an excellent opportunity to ensure that all Lands

Division activities are timely effedtively and accurately made

public
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LEGISLATION

Attorney General Dick Thornburgh praised the President and

Congress for action On ten key Department of Justice initiatives

approved during the recently concluded legislative session

Support of our law enforcement efforts against drug traffick
ing white collar and organized crime in particular will pay
enormous dividends for all our citizens the Attorney General
said in remarks to the United States Attorneys Advisory Com
mittee These efforts honor the governments obligation to

protect the first civil right of every citizen the right to be

free from fear of crime in our homes on our streets and in our
communities

Among the Department of Justice initiatives approved by

Congress this year the Attorney General noted Ratification
of the United Nations Drug Law Enforcement Convention drafted

by over 100 nations in Vienna last year ratification of six

mutual legal assistance treaties Mexico Canada the United

Kingdom for the Cayman Islands Belgium The Bahamas and Thai
land along with almost $115 million to aid in coordinating
international crime fighting efforts tougher penalties and new
offenses for savings and loan fraud approval of the Adminis
tratiôns ethics proposals approval of an Administration-sup
ported judicial pay increase confirmation of 15 new federal

judges removal of obstacles to enhancing the Justice Depart
ments anti-organized crime effort through merger of Strike Force
and United States Attorneys Offices repeal of restrictions on

the equitable sharing program which has provided $163 million in

aid to state and local law enforcement from seized drug assets
and record 30 percent increase in Department of Justice appro
priations including funds for 900 new prosecutors 70 new FBI

and DEA agents and $1.4 billion for new prison construction

In addition the Senate passed the Administration-backed
Americans With Disabilities Act which is currently before the

House for consideration On the Congressional agenda next year
will be important proposals for habeas corpus reform the fed
eral death penalty and exclusionary rule amendments We look
forward to working with the Congress on these matters as well

The following is summary of recent activity on number
of legislative issues
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Administratively Uncontrollable Overtime

On November 16 1989 the Senate passed H.R 215 bill to

adjust the method by which premium pay is determined for irregu
lar unscheduled overtime duty performed by federal employee
effective in FY 1991 The Department was concerned about the
piecemeal character of the bill It would not provide compre
hensive solution to this problem

It was hoped that Congress would await the report and legis
lative recommendations of the National Advisory Commission on Law
Enforcement which are due in the next several months Addition
ally the estimated cost of the bill to the Department is $65
million which may complicate the budget process for FY 1991
Nonetheless the Department recommended Presidential approval
based upon the view that the legislation represents step in the
direction of revising the compensation for federal law enforde
inent personnel

Americans With Disabilities Act

On November 14 1989 the House Education and Labor Cam
mittee unanimously reported the Americans with Disabilities Act
All proposed amendments which the Department opposed failed
The legislation passed is slightly modified version of the
Senate-passed bill These modifications were the result of nego
tiations between House members in conjunction with the Adminis
tration and disability rights groups The Administration sup
ported the bill at markup

Attorney General Settlement Authority

On November 17 1989 the House concurred in Senate
amendment to H.R 972 bill to increase the Attorney Generals
authority to settle claims for damages resulting from law en
forcement activities of the Department to $50000 Current law
permits settlements of only $500.00 This legislation is de
signed to assure that the Attorney General will have the auth
ority to compensate legitimate claims arising from the Depart
ments law enforcement activities
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Violent Crimes

On November 22 1989 Senator Joseph Biden introduced
violent crime bill 1970 which addresses five issues
firearms death penalty habeas corpus Department of Justice

reorganization and money laundering Senator Thurmond also
introduced violent crime bill 1971 which appears to be

modified version of the Administration package Senator
DAmato introduced drug kingpin death penalty bill 1955
with 30 cosponsors

Environmental Crimes

On November 1989 the Environmental Crimes Act of 1989

H.R 3641 was introduced This legislation would strengthen
penalties for environmentally damaging activity that causes
personal injury death or environmental catastrophe

Deputy Assistant Attorney General George Van Cleve of the
Land and Natural Resources Division testified on December 12
1989 before the House Judiciary Subcommittee on Criminal Justice
Mr Van Cleve outlined substantive issues in the bill that the

Department believes require amendment based upon Appointments
Clause concerns and the need for greater latitude for the courts
to correct hazardous conditions He emphasized that the conduct
prohibited by the bill must be sufficiently clear so that its

enactment will have deterrent effect He offered to work with
the Subcommittee to address the Departments concerns and to

provide appropriate statistical information that would assist the
Subcommittee in the tailoring of the bill We will continue to
meet with Committee staff to discuss more thoroughly remedies for
the Departments substantive concerns and at the appropriate
time develop technical amendments

Federal Debt Collection Procedures Act

On November 1989 the Senate passed 84 the Federal
Debt Collection Procedures Act This legislation was drafted by
the United States Attorneys to create uniform statutory scheme
to enforce the collection of federal debts Under current law
the federal government must rely on the disparate laws of the
states and territories to collect its debts This legislation
is designed to enhance the recoveries on criminal fines as well
as civil debts The Act Is currently pending before the House
of Representatives Committee on the Judiciary which has re
ferred it to the Subcommittee on Courts Intellectual Property
and the Administration of Justice



VOL 37 NO 12 DECEMBER 15 1989 PAGE 397

Money Laundering

On December and 1989 Henry Gonzalez Chairman
House Banking Committee held field hearings in San Antonio on

money laundering Department witnesses were Ronald Ederer
United States Attorney and Mark Barrett Assistant United States
Attorney Western District of Texas Charles Saphos Chief Nar
cotic and Dangerous Drug Section Department of Justice Dave
Hall Criminal Division trial attorney Marion Hambrick Special
Agent in Charge Houston Division DEA Michael Wilson Special
Agent in Charge San Antonio Division FBI and Gerald Jacobsen
Immigration and Naturalization Service

Chairman Gonzalez focused on the role of INS with regard to
illegal aliens Representative Steve Bartlett of Texas was par
ticularly concerned with the casas de cainbio exchange houses
along the Texas-Mexico border These Mexican exchange houses
frustrate efforts to eliminate drug money laundering Operating
on the United States side of the border they exchange Mexican
pesos and dollars Everyone agreed that there should be some
regulation of casas de cambio similar to bank regulations but
that it is probably an issue of state concern Representative
Kaptur of Ohio addressed Charles Saphos at length on the problems
of prison overcrowding drug abuse and drug treatment programs
in her district in Toledo

Civil RICO Reform

On November 16 1989 the Senate Judiciary Committee began
marking up but did not report 438 bill that would reform
civil RICO in various respects The Criminal Division testified
in general support of 438 last June Consistent with prior
Justice Department pronouncements the testimony noted approv
ingly that the bill would continue to permit the Government to
file treble damage civil RICO suits
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CASE NOTES

CIVIL DIVISION

Ninth Circuit Holds That Letter Informing Owner Of
Parachute School That Parachute Jumping Will No Longer
Be Allowed In the San Diego Terminal Control Area
Constitutes Rule Requiring Compliance With Adminis
trative Procedure Act Rulemaking Procedures

The San Diego Air Sports Center SDAS operates parachute
jumping school in Otay Mesa California The jump zone SDAS uses
overlaps with the San Diego Terminal Control Area TCA--that
area of congested airspace around San Diego International Airport
and several local military and civilian airfields in which all

aircraft are subject to special operating and equipment rules
Under Federal Aviation Administration rules regarding TCAs each

parachute jump must be approved by air traffic controllers Be
cause of complaints by air traffic controllers operating in the
San Diego TCA about the growing safety hazards associated with
parachute jumping there the FAA conducted study of parachute
jumping in the TCA Based on the study and on controller com
plaints the FAA sent SDAS letter advising him that
tive immediately parachute jumping within or into the San Diego
TCA will not be authorized

The Ninth Circuit Poole Beezer and Trott has now held
that the letter constituted substantive rule which under FAA
regulations should have been promulgated in accordance with sec
tion 553 of the Administrative Procedure Act The court rejected
our argument that the letter constituted an order denying SDASs
individual request for authorization to conduct parachute opera
tions in the San Diego TCA and to have the jump zone declared
permanent jump site and that the letter in any event was based
on due consideration of pertinent safety factors Rather the
court found that no real record was kept of the processt that
resulted in the FAA letter leaving the court little more than
the letter itself to scrutinize Because the letter promulgated

rule it could not be properly promulgated under the Adminis
trative Procedure Act without public participation

San Diego Air Sports Center Inc FAA
No 887326 9th Cir Oct 18 1989
DJ 8812203

Attorneys Robert Greenspan FTS/202633-5428
Michael Robinson FTS/2026335459
Mark Stern FTS/202-6335534
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Tenth Circuit Holds That Unrebutted Affidavit Estab
lishing Express Assurance Of Confidentiality Is Con
clusive Under FOIA Exemption 7D And That Under

Exemption 7C The Privacy Interests Of Individuals

Who Participated in OSHAs Investigation Outweighs

The Public Interest In Disclosure

In this action under the Freedom of Information Act FOIA
U.S.C 552 plaintiffs sought disclosure of the names of em

ployeewitnesses who gave statements to an Occupational Safety
and Health Administration OSHA inspector who was investigating

catastrophic industrial accident The district court ordered

OSHA to release the identities of employee-witnesses interviewed

in the course of the investigation notwithstanding the fact that

--as the district court acknowledged-the record contains unre
butted evidence that those individuals received express assur
ances of confidentiality and that therefore the material fit

squarely within FOIA exemption 7D which exempts disclosure of

confidential source material The court also rejected OSHAs
invocation of exemption 7C which exempts from disclosure ma
terial that could reasonably be expected to constitute an un
warranted invasion of personal privacy on the ground that

plaintiffs interest in state court tort litigation arising out

of the industrial accident is public interest that outweighs
the privacy interest of the employee-witnesses

On appeal the Tenth Circuit has now reversed With respect
to exemption 7D the court of appeals agreed with us that the

agencys unrebutted affidavit establishing an express assurance

of confidentiality is conclusive under FOIA exemption 7D With

respect to exemption 7C the court stated that the con
text of an OSHA investigation into possible safety and health

violations of an employer courts have uniformly held that under

exemption the privacy interests of individuals who partici
pated in OSHAs investigation outweighs the public interest in

disclosure The court also reiterated that the private need for

information in connection with litigation is not public inter
est for purposes of exemption 7C

Joslin Department of Labor Nos 881999
and 882064 10th Cir Oct 20 1989
DJ 145103436

Attorneys Leonard Schaitman FTS/202-633-3441
John Koppel FTS/2026335459
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Tenth Circuit Holds In First Reported Appellate
Decision To Do So That The Tort Reform Act Of 1988
Requires Substitution Of The United States For The
Individual Defendants Even If An Exception To The
Federal Tort Claims Act Then Bars Suit Against The
United States

Plaintiff sued numerous individual federal employees
alleging discrimination defamation and retaliatory discharge
arising out of the governments failure to promote him and sub
sequent termination of his employment Plaintiff and the government then entered into settlement under which in exchange
for the dismissal of these claims and his promise not to seek
federal employment again plaintiff was paid $63000 Two weeks
later plaintiff nevertheless filed suit in district court alleg
ing defamation against various government employees as well as
tortious interference by the government attorneys who had drafted
the settlement The district court dismissed the complaint hold
ing that suit was barred under the doctrines of sovereign immu
nity res judicata and absolute immunity We argued that the
district court was correct but that the new Federal Employees
Liability Reform and Tort Compensation Act of 1988 provided an
independent basis for dismissal

Adopting our argument the Tenth Circuit has now affirmed
ruling for the first time in reported appellate decision that
the Federal Employees Liability Reform and Tort Compensation Act
of 1988 requires substitution of the United States for the indi
vidual defendants even though the substitution then deprived the
district court of jurisdiction The court loses jurisdictionthe court of appeals held because the United States is immune
from suit under the exception to the Federal Tort Claims Act for
actions arising out of libel slander or interference with con
tract rights

Aviles Lutz No 892007 9th Cir Oct 17
1989 DJ 15749721

Attorney Marilyn S.G Urwitz FTS/202-6334549
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Tenth Circuit Holds That The Civil Service Reform
Act Bars Federal Employee Actions Against Federal
Officials For Both Injunctive And Damages Relief

This was an action for damages and injunctive relief brought
by formerØmp1oyee of the Small .Business Administration SBA
against his superiors alleging inter alia continuing violations
of the employees constitutional rights by his superiors after
the termination of his employment with theSBA The Tenth Cir-
cuit held that the damages action was precluded by the Supreme
Courts decision in Schweiker Chilicky 108 S.Ct 2460 1988
because all of the claimed violations occurred only as result
of the employment relationship even if they arose after the ter
mination of employment The Court also held that the injunctive
relief claim was barred based upon its conclusion that the clear
purpose of Chilicky is to virtually prohibit intrusion by
the courts into the statutory scheme established by Congress

the Civil Service Reform Act This judicial intervention
is disfavored whether it is accomplished by the creation of

damages remedy or injunctive relief

Lombardi SBA No 88-1718 10th Cir
Nov 20 1989 DJ 15749675

Attorney Joan .Hartman FTS/202-724-6697.

Tenth Circuit Holds That Concrete Foundation Of Gas
Station Is Extension Of Pay Booth And Therefore Covered
By National Flood Insurance Policy But Holds Sover
eign Immunity Bars Award Of Post-Judgment Interest

Plaintiffs filed suit seeking to recover under National
Flood Insurance policy for damage to the concrete foundation of
their gas station due to flooding The gas station consisted of

large concrete foundation covered by canopy under which were
gas pumps and pay booth The Federal Emergency Management
Agency FEMA initially determined that damage to the concrete
foundation was not covered under the policy whichexcluded from

coverage paved or poured surfaces outside the formulative walls
of the building Plaintiffs sued and the district court held
that the concrete foundation was covered because it was an exten
sion of the pay booth building that was covered under the
policy The district court also awarded plaintiffs post-judgment
interest
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The Tenth Circuit finding that the insurance policy was
ambiguous as applied to this case concluded that the canopy the
concrete foundation and the pay booth comprised functionally
integrated unit and thus damage to the concrete was covered
under the policy However the court of appeals held that the
no-interest rule precluded plaintiffs from receiving post-
judgment interest As evidence that the government had not
waived its sovereign immunity to permit an award of postjudgment
interest the court noted that the FEMA statute lacked sue-and-
be-sued clause and that Congress did not intend the flood insur
ance program to be commercial enterprise factor which might
otherwise indicate waiver of sovereign immunity

Sandia Oil Company Beckton No 86-2387
10th Cir Nov 14 1989 DJ 145193829

Attorneys Michael Jay Singer FTS/202-633-5432
Constance Wynn FTS/202-633-433l

Eleventh Circuit Upholds Constitutionality Of The
Federal Employees Liability Reform and Tort Compensa
tion Act Of 1988 Westfall Act

This is state law tort action in which federal employee
who earlier received FECA benefits sought monetary damages from
two coemployees and several corporations for personal injuries
sustained on the job jury returned verdict of $1.2 million
against one of the federal defendants and the corporations When
the district court granted judgment n.o.v in favor of the cor
porations the full weight of the damage award fell on the one
federal defendant While an appeal was pending Congress enacted
the Westfall Act and we moved to substitute the United States
for the federal defendant and todisniiss The plaintiff chal
lenged the constitutionality of the new legislation urging that
he had vested property right in the jury verdict The Eleventh
Circuit has now unanimously upheld the constitutionality of the
statute substituted the United States set aside the jury ver
dict and granted our motion for dismissal In addition the
court has reinstated the judgment against the corporations

James Sowe. American Cyanamid et al
No 883044 11th Cir Nov 20 1989
DJ 15717497

Attorneys Barbara Herwig FTS/202-6335425
Richard Olderman FTS/202633542
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Eleventh Circuit Modifies District Court Decision
Invalidating On First Amendment Grounds School
Board Regulation Establishing qualifications For
Career Days Speakers And Limiting Them To Dis
cussing Positive Aspects Of Careers

The Atlanta Peace Alliance APA challenged its exclusion

by the Atlanta School Board from high school Career Days
program The United States which sent military services repre
sentatives to speak at Career Days intervened as defendant
The district court held that the Board had violated the First
Amendment by viewpoint discrimination against APA It also held
that the Boards rule was unreasonable in requiring speakers
to have present affiliation with the career or occupation
which they discussed and not to criticize or denigrate the

career opportunities offered by others The court sustained
however rule requiring speakers to have direct knowledge of

the opportunities they present On appeal we argued that all

three regulations were facially valid and that the district
courts decision should be affirmed only on the narrow ground
that its viewpoint discrimination finding was factual and not

clearly erroneous The court of appeals affirmed but par
tially validated the Boards no criticism regulation The court
held that speaker was entitled to present accurate information

that some might take as criticism or discouragement
but that the Board could ban exhortative and denigrative presen
tations by speakers for the purpose of denouncing certain careers
for the purpose which they serve The court closed by observing
that it did not believe that henceforth participants in the
career programs can misunderstand what is and is not permis
sible

Searcey Harris No 888327 11th Cir Nov 21
1989 DJ 145162500

Attorney Robert Kamenshine FTS/202-633-4821

Second Circuit Orders Lower Court To Permit Government To

Amend Answer To Assert Buyer In Ordinary Course Defense

In case involving multimillion dollar loans the bank
ruptcy court determined that the governments security interest

in vessels was inferior to those of certain banks and further
held that the government could not assert buyer in ordinary
course defense which it had failed to plead in its answer The
Second Circuit has now ruled that the bankruptcy court abused
its discretion in not permitting the government to amend its

answer to assert this defense since the banks were not surprised
or prejudiced by the late-arising defense
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United States Continental Illinois National
Bank and Trust Company of Chicago No 89-5004
2d dr Nov 16 1989 DJ 77513009

Attorney Leonard Schaitman FTS/202-633-3441

TAX DIVISION

Ninth Circuit Orders Evidentiary Hearing In Tax Court
Case Involving Ex Parte Communication

nther Commissioner On November 14 1989 the Ninth
Circuit entered an order remanding this civil fraud case to the
Tax Court with directions to that court to hold an evidentiary
hearing respecting an ex parte pretrial memorandum submitted to
the Tax Court by the Internal Revenue Service District Counsel
That memorandum advised the Tax Court inter alia that taxpayers
might present fabricated evidence and change their story at
trial that they had withheld evidence and that they had not
complied with discovery Six weeks after the trial which the
taxpayers lost the District Counsel made copy of the parte
motion available to taxpayers who then moved the Tax Court to
hold an evidentiary hearing on its allegations and to impose
sanctions on the Commissioner The Tax Court summarily denied
the motion and did not refer to the memorandum in its lengthy
opinion

The court of appeals noting that the Tax Courts own rules
prohibit parte communications expressed concern that the Com
missioners action in sending the memorandum might have denied
taxpayers fair trial and thereby infringed their right to due
process We did not attempt to defend the filing in the appel
late court arguing instead that it was no more than harmless
error The court accordingly remanded the case to the Tax Court
with directions to hold an evidentiary hearing and to make writ
ten findings regarding the full text of the memorandum the de
tails of its delivery to the court the Commissioners purpose
in filing it and why he did not serve taxpayers The court re
tained jurisdiction over the appeal and will consider the merits
of the taxpayers case after the Tax Courts findings on remand
are filed with the Ninth Circuit
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InterCircuit Conflict Created By Eleventh Circuit
Regarding The Dischargeability Of Penalties And Post-
Petition Interest on Non-Dischargeable Tax Liabilities

Joanne Burns United States On November 13 1989
the Eleventh Circuit in published opinion affirmed in part
and reversed in part district court decision holding that
penalties and postpetition interest which accrued with respect
to nondischargeable tax liabilities are dischargeable The court
of appeals concluded that post-petition interest on nondis
chargeable tax debt is nondischargeable reversing the district
court and expressly adopting the Eighth Circuits analysis of
the issue in Hanna Conwiissioner 872 F.2d 829 830831 8thdr 1989 The court went on however to reject the Govern
ments appeal with regard to tax penalties holding that penal
ties related to nondischargeable taxes are dischargeable where
the taxes are more than three years old when the bankruptcy
petition is filed In acknowledged conflict with the Seventh
Circuits decision in Cassity Commissioner 814 F.2d 477
1987 the court of appeals held that the plain and unambiguous
language of Section 523a of the Bankruptcy Code mandated its

ruling Accordingly it declined to consider the statutes
legislative history which indicates that Congress intended such
penalties not to be dischargeable

Government appeal on the issue of the dischargeability of
tax penalties is currently pending in the Tenth Circuit Rebecca
Ann Roberts Internal Revenue Service No 89-5145 brief filed
November 1989

Claims Court Rules In Governments Favor In Tax
Informant Case

Merrick United States On November 21 1989 the United
States Claims Court granted the governments motion for partial
summary judgment in this case Merrick claimed he was entitled
to reward in excess of $1 million under Section 7623 of the
Internal Revenue Code based on information he provided concern
ing more than 1500 participants in an abusive tax shelter The
Internal Revenue Service has in fact paid Merrick reward of
more than $40000 Previously the United States Court of Ap
peals for the Federal Circuit reversed and remanded Claims
Court order dismissing Merricks suit for failure to state
claim According to the Federal Circuit Merricks allegations
if true established binding contract with the Service On
remand the government filed motion for partial summary .judg
ment We maintained that even assuming contract was created
it limited Merricks reward to $50000 because under Section
7623 the taxpayers Merrick identif led were related
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ADMINISTRATIVE ISSUES

CAREER OPPORTUNITY

Appellate Section Civil Rights Division

The Office of Attorney Personnel Management Department of

Justice is recruiting an attorney for the Appellate Section of
the Civil Rights Division The attorney will litigate cases in
the various circuits of the United States Courts of Appeal and
work with the office of the Solicitor General on litigation in
the United States Supreme Court The attorney also may be re
quired to provide legal counsel and perform legislative analy
sis Applicants should have strong interest in appellate
practice an exceptional academic background and have served
judicial clerkship or obtained comparable experience

Current salary and years of experience will determine the
appropriate grade and salary levels The possible range is GS
12 to GS13 as of January 1990 that range will be $35825
to $55381 Applicants must possess J.D degree be an
active member of the bar in good standing any jurisdiction and
have at least one year of post-J.D experience Applicants
should submit resume and writing sample no telephone calls
please to David Flynn Esq Chief Appellate Section
Civil Rights Division U.S Department of Justice P.O Box
66078 washington D.C 200356078 This position will be open
until filled

Senior Community Service Employment Program

The Executive Office for United States Attorneys EOUSA
has authorized the United States Attorneys Office for the Dis
trict of Idaho to participate in the Senior Community Service
Employment Program Since no other United States Attorneys
Office has participated in this program we plan to share Idahos
experiences with all offices and hope the program proves to be

useful cost-effective method of work accomplishment The
following is summary of the program

The Senior Community Service Employment Program SCSEP
authorized by the Senior Community Service Employment Act of 1978
P.L 9329 as amended 87 Stat 62 42 U.S.C 306l
promotes part-time work opportunities in community service acti
vities for unemployed and financially needy individuals aged 55

years or older The definition of community service activities



VOL 37 NO 12 DECEMBER 15 1989 PAGE407

is sufficiently broad to allow hosting by the Department of Jus
tice The prime sponsor The American Association of Retired

Persons AARP is one such organizatIon the host agency
the Department of Justice component is responsible for veri
fying that participants meet eligibility criteria age financial

need etc

Enrollees in the program are not volunteers nor are

they federal employees Instead they are recipients of federal

grant program monies an example of grant program already in

use in United States Attorneys Offices is the College Work Study

Program

Enrollees are subject to all laws and policies govern
ing equal employment opportunity All training and employment
is open to individuals without regard to race color creed re
ligion national origin sex age except that enrollees must be

at least 55 years of age disability or political or personal
favoritism

It is intended that the enrollee work in his/her imme
diate or nearby community

Generally grant funds may not cover more than 90 per
cent of the program costs The host agencys payment of the non-
funded share may be in cash or in kind merely providing super
vision and training meets the definition of in kind

Enrollees may not be given assignments that lead to the

displacement of federal employees or the impairment of contracts

for services

Federal employment secured after the hosting arrange
ment is subject to competitive civil service procedures unless

some type of excepted service appointment is applicable such as

handicapped appointing authority under Schedule Reg 213
3102 or

Any tort or injury claim made by the enrollee is adjudi
cated by the Department of Justice and the Department of Labor
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APPENDIX

CUMULATIVE LIST OF CHANGING FEDERAL CIVIL
POSTJUDGMENT INTEREST RATES

As provided for in the amendment to the Federal postjudgment
interest statute 28 U.S.C 11961 effective October 1982

Effective Date Annual Rate

102188 8.15%

111888 8.55%

121688 9.20%

011389 9.16%

021589 9.32%

031089 9.43%

040789 9.51%

050589 9.15%

060289 8.85%

063089 8.16%

072889 775%

082589 8.27%

092289 8.19%

102089- .. 7.90%

111689 7.69%

121489 7.66%

Note For cumulative list of Federal civil postjudgitent in
terest rates effective October 1982 through December 19
1985 see Vol 34 No 25 of the United States Attor
neys Bulletin dated January 16 1986 For cumulative list
of Federal civil postjudginent interest rates from January 17
1986 to September 23 1988 see Vol 37 No 65 of the
United States Attorneys Bulletin dated February 15 1989
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UNITED STATES ATTORNEYS

DISTRICT U.S ATTORNEY
Alabama Frank Donaldson
Alabama James Eldon Wilson

Alabama B. Sessions III

Alaska Mark Davis
Arizona Stephen McNainee

Arkansas Charles Banks

Arkansas Michael Fitzhugh
California Joseph Russoniello

California David Levi
California Robert Brosio
California William Braniff
Colorado Michael Norton
Connecticut Stanley Twardy Jr
Delaware William Carpenter Jr
District of Columbia Jay Stephens
Florida Lyndia Barrett

Florida Robert Genzinan

Florida Dexter Lehtinen

Georgia Robert Barr Jr
Georgia Edgar Win Ennis Jr
Georgia Hinton Pierce
Guam Paul Vernier
Hawaii Daniel Bent
Idaho Maurice Ellsworth
Illinois Ira Raphaelson
Illinois Frederick Hess
Illinois William Roberts
Indiana James Richmond
Indiana Deborah Daniels
Iowa Charles Larson

Iowa Christopher Hagen
Kansas Benjamin Burgess Jr
Kentucky Louis DeFalaise

Kentucky Joseph Whittle
Louisiana John Volz
Louisiana Raymond Lainonica

Louisiana Joseph Cage Jr
Maine Richard Cohen
Maryland Breckinridge Wilicox
Massachusetts Wayne Budd

Michigan Stephen Markman

Michigan John Smietanka
Minnesota Jerome Arnold
Mississippi Robert Whitwell

Mississippi George Phillips
Missouri Thomas Dittmeier
Missouri Jean Paul Bradshaw
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DISTRICT U.S ATTORNEY
Montana Byron Dunbar
Nebraska Ronald Lahners
Nevada Richard Pocker
New Hampshire Jeffrey Howard
New Jersey Samuel Auto Jr
New Mexico William Lutz
New York Frederick Scullin Jr
New York Otto Obermaier
New York Andrew Maloney
New York Dennis Vacco
North Carolina Margaret P. Currin
North Carolina Robert .Edinunds Jr
North Carolina Thomas Ashcraft
North Dakota Gary Annear
Ohio Joyce George
Ohio Michael Crites
Oklahoma Tony Michael Graham
Oklahoma Roger Hilfiger
Oklahoma Timothy Leonard
Oregon Charles Turner
Pennsylvania Michael Baylson
Pennsylvania James West
Pennsylvania Thomas Corbett Jr
Puerto Rico Daniel Lopez-Romo
Rhode Island Lincoln Almond
South Carolina Bart Daniel
SouthDakota Philip Hogen
Tennessee John Gill Jr
Tennessee Joe Brown
Tennessee Hickman Ewing Jr
Texas Marvin Collins
Texas Henry Oncken
Texas Robert Worthain

Texas Ronald Ederer
Utah Dee Benson
Vermont George Terwilliger III
Virgin Islands Terry Halpern
Virginia Henry Hudson
Virginia John Alderman
Washington John Lamp
Washington Michael McKay
West Virginia William Kolibash
West Virginia Michael Carey
Wisconsin John Fryatt
Wisconsin Patrick Fiedler
Wyoming Richard Stacy
North Mariana Islands Paul Vernier



2XHIBT

Financial Institution Reform Recovery And
Enforcement Act Of 1989 FIRREA

The Financial Institution Reform Recovery and Enforcement Act
of 1989 FIRREA was signed on August 1989 Section 963 of this
Act contains the civil and criminal forfeiture amendments and the
forfeiture provisions The following is summary of Section 963

Civil

Section 963a modifies 18 U.S.C 981 by adding new
section 981a It is essentially identical to

981a

It provides

Any property real or personal which constitutes or is

derived from proceeds traceable to violation of any of the
following statutes 18 U.S.C SS215 656 657 1005 1006 1007
1014 1344

Thus property which constitutes the actual proceeds
obtained from the violation or which constitutes property derived
from those proceeds or any other property traceable thereto is

forfeitable

Sectiàn 963b establishes an elaborate distribution scheme
for the forfeited assets by amending 18 U.S.C S981e in
addition to the options presently available in S981e This
section provides

In the case of property referred to in

subsection if the affected
financial institution is in receivership or

liquidation to any Federal financial
institution regulatory agency

to reimburse the agency for payments to

claimants or creditors of the institutions
and

to reimburse the insurance fund of the

agency for losses suffered by the fund as

result of the receivership or liquidation

In the case of property referred to in sub
section if the affected financial
institution is not in receivership or

liquidation upon the order of the

appropriate Federal financial institution

regulatory agency to the financial
institution as restitution with the value of

the property so transferred to be set off

against any amount later recovered by the

financial institution as compensatory damages
in any State or Federal proceedings or



In the case of property referred to in sub-
section to any Federal financial

institution regulatory agency to the extent

of the agencys contribution of resources to
or expenses involved in the seizure and

forfeiture and the investigation leading

directly to the seizure and forfeiture of

such property

Criminal

Section 963c amends 18 U.S.C 982 This provision differs

somewhat from the civil section

It provides

The court in imposing sentence on anyone convicted of 18

U.S.C SS215 656 657 1005 1006 1007 1014 1341 1343 or

1344 AFFECTING FINANCIAL INSTITUTION or of conspiracy to

violate the same shall order the forfeiture of any property
constituting or derived from proceeds the person obtained

directly or indirectly as result of such violation

There are several things worth noting about this provision

It covers conspiracies to violate the substantive

statutes as well as the substantive violation itself

The violation must affect financial institution

The list of offenses includes 1341 and S1343 neither

of which are found in the civil section

This section incorporates the substitute assets

provisions of 21 U.S.C S853p

It contains language that the property subject to

forfeiture is that which Constitutes the property obtained or

is derived from the property obtained either directly or

indirectly as result of such violation but does include

traceable thereto language

It is unclear how this difference should be interpreted
There is no legislative history on point that have been able to

locate

One interpretation is that indirectly obtained means

property traceable thereto What else is an indirectly obtained

proceed But note 981a as originally enacted in 1986

contained both indirectly and tracing language in the same

paragraph Thus casting doubt on the interpretation that

indirect means traceable to

second interpretation is that Congress clearly knew

how to add tracing language and neglected to here Thus
indirect might not take us as far down the tracing path Perhaps
it requires more direct nexus This will have to be flushed out

with time
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__GOVERNMENTS REQUESTED INSTRUCTION NO _______

31 U.S.C Section 53243

The essential elements are required to be proven beyond

reasonable doubt inórder to establish the offense charged in

Counts _____________ which are vidlations of Section 53243
are as follows

that the defendant had knowledg of the currncy

transaction reporting requirements

or

that the defendant had knowledge of financial

institutions duty to report currency transactions in excess of

$10000

Second with such knowledge the defendant knowingly and

willfully structured or assisted in structuring attempted to

structure or assist in structuring currency transaction

Third that the purpose of the structured attempted

transaction was to evade the transaction reporting requirment

Fourth the structured transactions involved one or more

domestic financial institutions

that the currency transactions with the domestic

financial institutions involved pattern of any illegal

activity involving more than $100000 in twelve month period

was in furtherance of another violation of federal law

You may find defendant guilty of violating Section

1Only appropriate if charging pattern in excess of $100000
in twelve month period or was in furtherance of violation of
another federal law



53243 whether or not the dQmestic financial institutions

filed or failed to file true and accurate Cuzrency

Transaction Report In other words if you find beyond

reasonable doubt that the defendant structured currency

transaction with one or more domestic financial institutions and

that he did for the purpose of evading the financial

transaction reporting requirements then you should find the

defendants guilty as charged If you do not so beijeve then

you should find the defendants not guilty

Title 31 United States Code Section 53243



EXHIBiT.Ic
MONEY LAUNDERING CASE LAW UPDATE

CTR Cases

U.S American Investors of pittsburgh 879 F.2d 1087 3rd Cir

1989
corporate defendant and three principle officers convicted

of structuring violations under 31 U.S.C 5313 and 18 U.S.C

convictions upheld aggregation rules discussed criminal liability

of bank officers and customers fully explained Nastronardo

distinguished

U.S Donahue 885 F.2d 45 3rd Cir 1989

defendant could be convicted of conspiring to willfully and

knowingly avoid filing Currency Transactions Reports on basis of

his agreement with bank branch manager to willfully violate banks

duty to file those reports or by aiding and abetting that

violation even though he himself could not have been held liable

for failure to file those reports and venue on count relating

to transportation of currency to Grand Cayman Island without filing

of requisite Currency and Monetary Instrument Reports was proper

in district where offense began i.e where defendant bearing

that currency boarded first of successive flights which ultimately

left country

U.S Eaves 877 F.2d 943 11th Cir 1989

movement of money in interstate commerce satisfied

jurisdictional prerequisites of Hobbs Act analogous to movement

of money in interstate -commerce clause of 18 U.S.C 1956

U.S McKinneV Cr No .89-60021-RE Supp Or

August 15 1989
defendant charged with 53243 structuring violations moved

to dismiss indictment held reporting requirements do not

violate Fifth Amendment self-incrimination rights terms

structure and transaction are not vague

U.S Restrepo 884 F.2d 1381 2nd Cir 1989

in three page order upholding defendants conviction under

18 U.S.C 1956 the Second Circuit held that 1956 is neither

vague on its face nor as applied

U.S St Michaels Credit Union 880 F.2d 579 1st Cir 1989

appeal of conviction of credit union and one of its

employees affd in part and revd in part opinion discusses

willful blindness jury instructions deemed appropriate

pattern of transactions exceeding $100000 proven by chronic and

consistent non-filing by-crdit union improper introduction

of irrelevant evidence tainted 1001 conviction thereby requiring

reversal and aggregation of multiple transactions conducted

on single day but at different times violates Fifth Amendment

notice 5313 charge. not 53243
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MONEY LAUNDERING FORFEITURES

cHIP Forfeitures

Offense Statute 31 USC 5316 31 CYR 103.32

Requires persons file rort called Report of
Internatjcal Transortatjcn of rrency of oneta
Instr-..ients Custzs Form 4790 IR with the U.S
Customs Seice upon transporting currency domestic or
foreign or monetary instruments in bearer form worth
morethar $10000 into cr out of the United States

Forfeiture Statute 31 USC 5317b 31 CFR 103.48

Prior to January 27 1987

Authorized forfeiture of any monetary instrument
including currency where no CNIR report was filed or
where CMIR report containing material misstatements
or omissions was filed

After Janua 2.7 1987

Authorizes forfeiture of any monetary instrument
including currency and ani interest in crorev
includjna deDosit in financial institution
traceable to such instument Amended by Section
1355b of the Anti-Drug kbuse ACt of 1986 Pub 99
570 Oct 27 1986 effectiye date of provision
delayed for three months after enactment i.e Jan 27
1987 see Section 1364b
N.B At least one court has allowed forfeiture ofceable property where seizure occurred prior to the
1986 amendment See U.S $400000 in United States
Currency 831 F.2d 84 88 5th Cir 1987 affirming
forfeiture of bank credits traceable to Mexican pesos
brought into U.S in violation of CMIR statute

Background

This forfeiture statute has been used with considerable
success in large number of cases there is largebody of case law interpreting Section 5317b



The circuizo are split as whether party usz be

shown to have had nowiecce cf the CMIR reporting

requieent to support civil forfeiture cf currenc cr

monetary instruments CoiruoareU.S $173081 in U.S

Currency 335 F.2d 1141 5th Cir cert denied 109

Ct 133 1988 .ow1edge required citing cases
with U.S $47980 in Canadian irrencv 804 F.2d

1085 9th Cir 1986 cert denied 107 Ct 2469

1987 U.S enti Thousand Seven Hundred iftv
seven Collars and EiohtvThree Cents $20757.83 in

Canadian Currency 769 F.2d 479 8th Cir 1985 lack
of knowledge of reporting reiremeflt not an element in

ivii fcrfeiture case But note that knowledge cf

the CMIR reporting reireinent actual or constructive

must always be proved in order to criminally convict

defendant for CMIFS reporting offense under Section

5316

There is no criminal forfeiture statute for CMIR

II CTR Forfeitures

Offense Statutes 31 USC 5313 5324 31 CFR 103.22

103.48

Section 5313 and implementing regulations reiire
financial institutions broadly defined to file

report called rrency Transaction Report RS Fo
4789 CTR with the IRS upon conducting

transaction or series of related transactions in

currency in excess of $10000 by or on behalf of the

same person oh the same business day Section 5324

prohibits inter alia the structuring of currency
transactions to evade this reauirement

Civil Forfeiture Statute 18 USC 981

Prior to November 18 1988

From its enactment on October 27 1986 through its

amendment on November 18 1988 the CTR forfeiture

statute then codified as 18 USC 981a provided
for the civil forfeiture of any coin or currency or any

interest in other property including any deposit in

financial institution traceable to such coin or

currency involved in traisactiofl or attempted

transaction in violation of 31 USC 5313 5324 It

exempted from forfeiture any property or interest in

property involved in violation committed by
domestic financial institution examined by Federal

bank supervisory agency or financial institution

regulated by the SEC or partner director officer or

employee thereof



After Nove.ber 18 1988

Secticri 6463a of the Anti-D-o use Act 986Pub .D0590 102 Stat 4374 ADAA of 1988 amended
the CTR fzrfeture statute by de1tinc the foreccino
provision and reccdifvinc the new forfeiture prcvisicr.s
in 13 USC 31a 1fl This new subsection authorizes
the civil forfeiture of rainy rrcoerrv real or
oerscnaj involved in rar.sactjon or ttemtted
transaction in violatjcn cf r21 USC 5313 or 324 or
any oroertv traceable to such zrocertv It retains
the exeo.rzion for prcertv involved in viciaticn cf
31 Usc 5313 cornjtted by dceszjc financial
1stituion ined by Federal bank supeiso
agencY Cr financial institution Łxazined by the SEC
or partner director or epiovee thereof

Crijnal orfejture Statute 18 USC 982a

Prior to oveber 13 1988

There as no crnal foreure statute for CTR
viol atins

After oveber 18 1983

Section 6463c of the AD 13 USC 982a provides
that rtlhe ocurt in inoosinc sentence on oerson
convicted of an cffensn violation of 31 USC 5313
or 3241 shall order that the Derson forfeit to the
United States any Drooertv real or oersonal
involved in such offense or ani orooertv traceable to
such Drooertv It should be noted that forfeiture
under this provision is andato

Section 464 of the AD 18 USC 982b authorizes the
crirninal forfeiture of substitute assets by
incorporating by reference the provisions of 21 USC
853 That subsection provides that if any property
other-wise forfeitable under Section 982a because of
any act or oniissjon of the defendant either

cannot be located upon the exercise of due

diligence

has been transferred cr sold to or deposited
with third party

chas been placed beyond the jurisdiction of the
court

has been substantially diminished in value or

has been co1ngleQ ith other propertj nich
cannot be divided without difficulty



the hal1 order the eiure of any other
prcoerty the fendont the value of the

ctherwse forfeitable ocrertv

However .ecticn -464 of the A- .nts the coce of

this oovisicn by addinc the llcwii- center.ce to

USC However the so.bstizution cf assets ore
visic 21 USC 22p shall ot be used to crder

defendant to forfeit assets lace of the actual ro
perty laundered where such defendant acted nerelv as an

a-nodiorv hc handled but did ot retain the crc
cerzv the course of the norev laur.derinc offense
This additional lanoage is exceelv rcb1enatic as

applied to professional oney launderers as they never
reta- c-c core lanerec ct acs 1eo_ate oass

it on to their clients It strains credulity
however to succest that Cr.gress intended to exernt
such rcfessicnal ncnev launderers for the substitute
assec ic- ndeed Concress robablv hadi
mind the em1cvees nurf utilied by these

professionals when it drafted this exepzicn The

courts will uitinatelv have to decide the roer scoe
of this orovisicn

Backaround

The CT forfeiture statutes have been rarely used The
reason for this is that prior to ovem.ber 18 1988
the statute only provided for the forfeiture of coin
and currency involved in CTR offense property
traceable to such coin or currency and all such

property was easily disposed of or was placed beyond
the jurisdiction cf the courts soon after the offense
was comnitted other property was forfeitable ind

there was no substitute assets provision

The statutes now provide for the forfeiture of any
protertv real or personal involved in CTR
violation or any property traceable to such property
The Department of Justice believes that this includes
such facilitating properties as real property where
currency is stored or divided prio to the co1nencement
of smurfing scheme the cars used in .smurfing the

currency any non-regulated financial institution
involved in the scheme etc Courts may however
attempt to read substantial connection requirement
into these statutes as they have with Usc 881a
and

Proof of knowledge of the CTR reporting requirement may
be necessary to support civil forfeiture because of the

provisions of 18 USC 981a No similar provision
exists in the CMIR forfeiture statute and as discussed
earlier Section 1C sutra courts are divided as to
whether such knowledge is an element of forfeiture
action brought thereunder



III Transaction/TranscortatlCn Forfeitures

Offcne Statutes TC and 1957

Section 956 defines three erent ncr.ev

ozfenses ectcn 9a çj oonoots cersons on
knowincly engacir financial traaccns
involving the croceeds cf carza-i crininal aczvoes
with any cf the scecified intent or kncwledoe recire-
ments Secticn 956a crohibits the
transcorcation cf ncnetarv instrunents or fun.ds into or

out of the U.S with the intent of oronotinc the

carrvinc on of certain crininal activities cr the

transportation into or cut tne u.S ot onecary
instruments or funds which recresent the proceeds of

certain criminal actlvltles with either of the

specified knowledge reirements Effective cverrer

18 1983 Section 1956a crohibits persons from

kncwinglv engacinc in financial transactions

involving sting money that is represented to be the

proceeds of certain criminal activities with either of

the specified intent or knowledge requirements

Section 1957 prohibits persons from knowingly engaging
in monetary transactions involving criminally derived

property that is of value greater than $10000 and

that is in fact derived from certain criminal
activities

Civil Forfeiture Statute 18 USC 981

Prior to November 18 1988

Prior to November 18 1988 Section 981a
authcrized the civil forfeiture of property
real or personal which represents the cross receicts
person obtains directly or indirectly as result of

violatacn of USC 1956 cr 1957 The legislative
history of the statute stated that use of the
word receipts the Committee contemplates that only
the commission earned by the money launderer will be
subject to forfeiture and not the corpus laundered
itself Rep No 433 99th Cong 2d Sess 23

1986 The extremely limited scope of oross
receipts forfeiture explains why this statute was
never used

After November 18 1988

Section 6463a of the Anti-Dg Abuse Act cf 1988
Pub 100690 102 Stat 4374 ADAA of 1988 deleted
the foregoing provision and replaced it with new
Subsection jj which authorizes the civil forfeitur.e
of falnv rooertv real or oersonal involved in

.cted transaction in violation of
18 USC 1956 or 19571 or which is traceable to such
prooertv



This ednent iicnt ces he oe of
orfeture cr /Ciations 5E or 1957 lor.cer

are we li.i.ted to the cross rceiots i.e orofits
or cor.issions earned by nonev aunderer We can
now forfiL corcus of the none or other crrerzv
invcl-.ed in the transaction ar.v crocerty traceable to
such prccertv and acparentb any other real or

personal orocert involved in the commission of the

money launcering offense Courts nay attemot to moose
suostanta1 connecton recuirement with rescecz to

the forzeiture of oher facilitating orooerty
nvo1ved in the offense-as they have withfacatn crccertes forfeited under 21 SC
881a and

Criminal Forfeiture Statute 13 USC 982a

Prior to November 13 1988

Prior to November 18 1988 Section 982a providedthat court in imposing sentence ona person
convicted of an offense under section 1956 or 1957

shall order that the person forfeit to the

United States any property real or personal which

represents the cross receipts the person obtained
directly or indirectly as result of such offense
or which is traceable to such gross receipts The use

of the term gross receipts in this statute-greatly
limited the scope of forfeiture see Section 1115
sura under this stafute Moreover.- there was no

provision for forfeiture of substitute assets As

consequence this provision was never used prior to its

amendment

After November 18 1988

Section 6463c of the ADAA deleted the foregoing

provision and replaced it with new Subsection

which provides that fthe court in iirvDosinc sentence

on oerscn convicted- of an offense in violation of t18

USC 1956 or 19571 shall order that the oerson forfeit

to the United States any trooertv real or Dersonal
involved in such offense or any property traceable to

such property It should be noted that forfeiture

under this provision is mandatory

Section 6464 of the AD 18 USC 982b authorizes the

criminal forfeiture of substitute assets by

incorporating by reference the provisions of 21 USC

853 That subsection provides that if any property
otherwise forfeitable under Section 982a because of

any act or omission of the defendant either



carincz be ccazd uocn ohe exercise due
dilicence

hs been transferred or sold to or decosited
third party

has been placed beyond the jurisdiction cf the
court

has been substantially diminished in value or

has been coruing1ed with other proerty which
cannot be divided without difficulty

the court shall order the forfeiture of any other
property of the defendant up to the value of the
otheise forfeitable property

However Section 6464 of the limits the scope of
this provision by adding the following sentence to 18
USC 982b However the substitution of assets pro
vision of 121 USC 853p shall not be used to order

defendant to forfeit assets in place of the actual pro
perty laundered where such defendant acted merely as an
intermediary who handled but did not retain the pro
pertv in.the course of the money launderina offense
This additonal language is extremely problematic as
applied to professional-money launderers as they never
retain the money laundered but almost diately pass
it on to their clients It strains credulity
however to suggest that Congress intended to exempt
such professional money launderers from the substitute
assets provision Indeed Congress probably had in
mind the employees e.g smurfs utilized by these
professionals when it drafted this exemption The
courts will ultimately have to decide the proper scope
of this provision

IV Form 8300 Forfeitures

Offense Statute 26 tSC 60501

Section 60501 of the Internal Revenue Code is similar to the
CTR reporting statute discussed suora in Section II in
that it reires every person who is engaged in trade or
business to file report with the IRS upon receiving more
than $10000 in domestic or foreign currency in one transac
tion or two or more related transactions Section 7601a
of the ADA of 1988 recently added new subsection to
this provision which makes it crime to structure
currency transactions so as the evade the Form 8300 report
ing requirement eff Nov 13 1988



Forfeiture Statute 26 Usc 7302

There is no sDecific forfeiture rovisicn elatng to

violations of the FOr 6300 filinc recuirement However
Section 7302 of the Internal Revenue Cde provides in

pertinent part that Cit shall be unlawful to have or

possess any prcerty intended for use violating the

provisions of the internal revenue laws or regulations
prescribed under such laws or which has been so used and

no property rights shall exist in such property

This statute has been in effect since 1954 and there is

large body of caselaw interpreting its provisions It

authorizes civil actions against property
e.g U.S Burch 294 F.2d 5th Cir 1961

The Asset Forfeiture Office Criminal Division is currently
soliciting the views of the Tax Division and the IRS

General Counsels Office regarding the applicability of
Section 7302 to violations of the Fo 3300 reporting
requirement

ADDENDUM -- MONEY LAUNDERING FOP.FEITtYRE OUTLINE

Lecislative History

The legislative history of the 1988 amendments confirms the

broad scope of forfeiture under 18 U.S.C 981 and 982

section-bySeCtiCfl analysis inserted into the congressional

Record makes clear that real or personal property facilitating

money laundering violations is subject to forfeiture under the

statutes

The Anti-Drug Abuse Act of 1986 created two

new forfeiture statutes 18 U.s.c 98182
that respectively govern civil and criminal

forfeitures arising out of violations of the

new Title 19 EsiC money laundering offenses

18 U.S.C 195657 and the reporting

requirements and anti-structuring provisions
of title 31 U.s.c 5313a and 5324
Unfortunately sections 98182 do not treat

forfeitures arising out of title 18 offenses

and forfeitures arising out of title 31

otnsa in the same way

Sections 981al and 982a provided

that property representing the gross
receipts of violations of sections 195657

are forfeitable The legislative history
makes clear that gross receipts means only
the cor.iSSiQfl earned by the roney launderer

and not the corpus laundered itself
Rep 99433 at 23 1986 Therefore



in the case cf title 13 .zcnev iaunderj-
offense the covernlent ay seize any
property launderer keeps Cr is entitled
keep as his fee for his laundering seriice
but ray not seiza .the pocerty he was
giver to launder

On the other hand section 981a
provides that the case of tizl 21
laundering offense an property involved in

transaction or attempted transaction in
violation of the statutes is forfeitable
civilly There is no criminal forfeiture
provision in section 982 for these title 31
offenses Therefore in the case of
violations of 31 U.S.C 5313a failure to
i1e currency transaction report or 5324
structuring transactions to avoid CTR
requirements the actual rnoney being
laundered is subject to forfeiture

There does not appear to be any reason for
treating these two types of money laundering
differently for forfeiture purposes It -.is
the intent of Congress that person who
conducts his financial transactions in
violation of the anti-money laundering
statutes forfeits his right to the property
involved regardless of which statutory
provisions he happens to violate

The amendment would rationalize these
conflicting provisions by combining section
981a and and making the corpus of
the money laundering offense subject to civil
forfeiture ir cases involving both title 13
and title 31 offenses It would also add
criminal forfeiture provision for title 31
offenses to section 982a
As used in both statutes the term roertv
involved is intended to include the money orr- rr-v hinç 1.3undered the corpus
any commissions or fees oaid to the
launderer and any oroDertv used to
facilitate the launderiria offense Both
statutes would preserve the exception
derived from the existing language in section981a1C for violations of 31 U.S.C
5313a committed by financial institutions
Secticn 5313 cffenses are basically reporting
violations in the case of reporting
violations committed by institutions the
existing fines and penalties are adequate
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134 Cong Rec 517365 daily ed Nov IQ 1988 emphasis added
This

light on the substitute

82 scn _he cri- ur statute 18 U.s.c

This provision 64.64 of the 1988 Act
would periz crfeizure of substitute assets
under the criminal forfeiture provisions
applicable to money laundering violations

The nti-Drug Abuse Act of.1986.amended the
criminal forfeiture provisions of RICO 18
U.S.C 1963 and the Controlled Substances

Act ç2 U.S.C 853 to permit forfeiture of

substitute assets In the case of section

853 this was accomplished by adding new
subsection to the statute

The 1986 Act also created criminal
forfeiture provision 18 U.S.C 982 that

applies to violations of the new money
laundering statutes 18 U.S.C 1956 and 1957
Rather than set out its own set of forfeiture

procedures however section 982 merely
incorporated the necessary provisions of 21

U.S.C 853 But because of the sequence in

which there new provisions were drafted
section 982 incorporated only subsections
and through flj and failed to
incorporate the new section 853p

It is clear from the legislative history that

Congress intended to incorporate into section
982 all the procedures for criminal
forfeitures set out in title 21 Rep
99433 at 24 1986 The present amendment
corrects this oversight

The amendment alSo oddo sentence to make
clear that the substitution of assets

provision is riot intended to be used to

obtain substitute assets eaual to the value
of the orooertv laundered the corvus from
launderer who handled the corous only
temporarily in the course of the money
laundering offense Without this orovjsjon
it iniaht be permissible for court to order

erson who violated money launderiric

statute by converting million dol1rs to
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some other fcn behalf of another art
to forefeit rsjcl substitute assets worth

million dollars even thouch the launderer

had retained only small Dortion of the

corus as his fee and had transferred the

remainder of the corvus back to the other

party or his desionee in the course of the

offense Such result would aoear to be

unduly harsh

The substitute sse .sior would of

course aooly to the iee retained by the

launderer and to any oroerty he or she may
have used to facilitate the offense and they
would apolv to the corpus itself with recard
to defendant who initially or ultimately

had control of the laundered proerty and who

was not nerelv an intermediary in the nonev
launderinc transaction

134 Cong Rec S17365 daily ed Nov 10 1988 emphasis added
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Guidelines Application

DETERMINING OFFENSE LEVEL
Other Recent Case

D.C Circuit holds offense level increase for firearm
U.S White No 89-1313 7th Cir Oct 25 1989

possession may not be applied absent showing of scienter
When drug amounts from separate transac

Defendant pled guilty to possession of heroin with intent

lions axe combined under 1BI.3a2 to set offense level

distribute He had travelled by train with the heroin in tote
thethesalesthatwempartofone

bag The police also discovered gun in the bag Defendant
common scheme or plan such as single conspiracy or

claimed he was unaware that the gun was in the bag and
single course of conduct the unilaieral equivalent to the

argued that the court should not apply the increase under
conspiracv.Offensesofthesamekindbutnotencompassed

U.S.S.G 2D1.1b unless he had knowingly possessed iL

in the same course of conduct or plan are excluded Court

The sentencing court did however and defendant appealed
alsoadviseddislricteourlstomarshalltheirfmdingsandrea

The appellate court noting that United States
sonsinsentencingcasesin thesamewaytheydowhenmaking

conceded at oral argument that 2D 1.1b should not be read
Oral findings and conclusions under Fed Civ 52a.

to apply in the absence of scienter reversed and remanded DEPARTURES
The court concluded that while 2D1.1 is silent as to

scienter language in 1.3a regarding specific offense
Third Circuit holds that jurys rejection of coercion

characteristics suggests that defendants mental state must
and duress defense does not preclude departure under

be taken into account
U.S.S.G SK2i2 Defendant was convicted by jury of

The court construed lB .3a3 to mean that the sen-
bank robbery offenses The verdict indicated that the jury

tencing judge should upgrade the sentence of drug defendant
reiected her defense that she was forced to commit the

who possessed dangerous weapon or firearm whenever
cnmes because of the coercion and duress imposed by two

found that the defendant possessed it intentionally reck-
codefendants At sentencing the district court indicated it

lessly or by criminal negligence This standard applies
thought departure under 5K2.12 was warranted but

where it is shown that the defendant knew that he was in

declined to depart because that would have been inconsistent

possession of weapon or ii where there is insufficient

with the jury verdict

proof to show that the defendant knew he was in possession of
The appellate court remanded Section 5K2 12 provides

weapon but it is shown that possession was avoidable but for

in part
If the defendant committed the offense because of

the defendants recklessness or criminal negligence
serious coercion or duress under circumstances not

The court stated that possession with proof of knowl amounting to complete defense the court may decrease the

edge includes both actual and constructive possession and
sentence below the applicable guideline range The court

ha in either case the Government must show nossession of
held that section 5K2 12 makes it clear that the Commission

weapon in reasonable proximity to the scene of the drug

intended to jrovide for downward departure in sonic situ-

transaction In case of possessicn without proof of knowl-
ations where the evidence of coercion does not amount to

edge the government must prove that in addition to having
complete defense Indeed in situations where the coercion

direct physical control of the weapon the defendant failed

does amount to complete defen.se the defendant would be

take reasonable steps thatwould have disclosed the weapon in
acquitted Thus the provision must be read as providing

question Emphasis in original
broaderstandardofcoercionasasentencingfactorthancoer

On other issues the court held that the application of
cion as required to prove complete defense at trial and the

2Dl .1b is not contingent on fmding that the gun. was
district court has she power to depart if proves

operable or that the defendant used the firearm or would
coercion or duress by preponderance of the evidence

have used the firearm toadvance thecommission of the under-
U.S Cheape No 89-3207 3d Cir Nov 14 1989

lying drug offense that facts necessary for sentencing may
Becker J.

be proved by preponderance of the evidence and that inso- Eleventh Circuit upholds criminal history departure

far as 2D1 .1b relates to matter that would enhance the de- to career offender status where consolidation of prior con

fendants sentence the burden of proof is on the prosecution victions underrepresented defendants criminal past

U.S Burke No 88-3179 D.C Cir Oct 31 1989 Defendant pled guilty to four counts of bank robbery and one

Edwards J. escape count In 1982 he had pled guilty to four bank robberies

Not tor Citation Guideline SenIesecing Jpdaie is provided for information only It ahotild not be cited either in cpmons orotheiwise
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in two different states The earlier robberies had been corn- edge of or stake in the scope of transaction in view of the

bined for sentencing under Fed Crim 20a and as weight-driven system of grading such offenses

result were treated under U.S.S.G 4A1.2aX2 as one U.S Batista-Segisra No 89 CR 377 S.D.N.Y

sentence in the criminal history calculation for the current Oct 19 1989 Sweet J.

sentencing The district cowl found that the resulting
District court holds successful rehabilitation of drug

criminal history score inadequately represented defendants
addict warranted departure Defendant was found guilty of

past and likely future criminal conduct concluded that defen-
selling small amount of crack for $10 The guideline range

darn should be treated as career offender and departed
was 814 months but the applicable statute required that if

upward to impose 262.month sentence
sentence of imprisonment was given it had to be for not less

The appellate court affinned holding that departure was
than one year Thus the cowl would have to sentence defen

justified despite the language of 4A1 .2a2 We do not
darn to minimum one.year term unless it could depart to give

believe that the Commission intended that someone with
sentence of probation

history such as should be treated as having only The court found that the circumstances of the case war-
one prior conviction solely because he is permitted to take

ranted departure The defendant has accomplished an im
advantage of Rule 20as procedural device The court

pressive rehabilitation overcoming his drug addiction and
noted that Application Note of 4A1.2 recognizes that

remaining drug-free for almost two years reuniting with his

strict application of the related case criteria may not properly
family and obtaining employment The court conclude.d it

reflect detendants criminal history and states that in such
would be senseless destructive and contrary to the objec

case the court should consider whether departure is war-
tives of the criminal law to now impose years jail term on

ranted In addition 4A1 .3 states that departure under this
this defendant

provision is warranted when the criminal history category The court also concluded that the Guidelines general
significantly underrepresents the seriousness of the defen-

prohibition against consideration of defendants personal
darns criminal history or the likelihood that the defendant

characteristics did not preclude this departure Although
will commit further crimes

offender characteristics were essentially left out of the
U.S D6rsey No 88-8442 11th Cir Sept 29 1989

Guideline calculation they are provided for through Policy
Roney CJ.

Statements and through the departure power allowing for

District court holds departure warranted where de- departures in atypical cases such as this See U.S.S.G

fendant lacked knowledge of or control over size of drug Ch Pt intro comment at 1.6

transaction Defendant pled guilty to conspiring to distribute U.S Rodriguez No 88 CR 117 S.D.N.Y Oct 27

cocaine he had allowed his apartment to be used to store 1989 Leval J.

cocaine in return for payment of his rent The court determ med

that defendant was entitled to an offense level reduction as Appellate Review
minimal participant U.S.S.G 3B1.2a thus lowering DEPARTURES
the guideline range from 4151 months to 2733 months

The court imposed sentence of 18 months however
U.S Draper No 88-5933 6th Cir Nov 1989

fmding departure was warranted under U.S.S.G 512.0 Taylor Dist sentence which is within the Guidelines

because the Guidelines do not sufficiently consider the fact
and otherwise valid. is not appealable on the grounds that

that defendant had no knowledge of and played no role in
the sentencing judge failed to depart from the Guidelines on

determining the size of the drug transaction in which he
account of certain factors which the defendant feels were not

participated As result the Guidelines overstate the severity
considered by the Guidclines and should reduce his

of defendants offense conduct The court reasoned that ug sentence. Accord U.S Franz No 88-2739 7th Cir

offe Ises are graded under the Guidelines strictly on the basis
OCt 1989 GSU 15

of the quantity/weight of the drug in question and thus the
Constitutionality

appiicable base offense level is wholly unaffected by the

degree to which the participant had knowledge of the size or U.S Roberts No 89-0033 D.C.D.C Nov 16 1989

scope of the drug transaction Greene Holding the sentencing statute and the guide

In case where defendant had no knowledge of or lines issued pursuant thereto unconstitutional on due process

control over the quantity of drugs involved nor stood to gain grounds for causing de facto transfer of the sentencing au

anything more from larger rather than smaller transaction thority from the judge to the prosecutor Also holding that

predicating sentence so predominantly upon drug quantity the substantial assistance provisions U.S.S.G 5K.1.I and

may result in punishment unfitting of the crime. notwith- 18 U.S.C 553e violate due process by preclud
standing the availability of four point adjustment for defendant from contesting the refusal of the prosecution to

minimal offenserole Thatreducuon designed toassistin acknowledge his substantial cooperation with law enforce-

evaluating the severity of offenses of every nature described ment authorities so as to establish his eligibility for sentencing

in the Guidelinesgives insufficient consideration to the leniency defendants in two cases before the court may

significance in drug offenses of participants lack of knowl- present evidence that they provided substantial assistance.
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November 20 1989

The Honorable Dan Quayle
President
United States Senate
Washington D.C 20510

Dear President Quayle

By action of Congress year ago in the Anti-Drug Abuse Act
of 1988 P.L 106-690 it is my duty to develop and report to
you on systeinsavailable for the immediate and accurate
identification of felons whoattexnpt to purchase firearms
Pursuant tothis mandate earlier this year established Task
Force on Felon Identification in Firearms Sales consisting of
representatives from all Department Of Justice components with
expertise in this area and from the Department of Treasury The
Task Force developed alternative policies which were made public
on June 26 1989 Following publication comments were received
from more than 100 organizations including state and local
government agencies All of these were considered by the Task
Force before it forwarded to me its final report enclosed
dated October 22 1989

The goal of keeping firearms out of the hands of felons is
deeply held by this Administration it has long been my view
that the first civil right of every American is to be free from
fear of violent crime in our homes our streets and our
communities While the Task Force review has been progressing
President Bush has proposed detailed plan to combat violent
crime including the Comprehensive Violent Crime Control Act of
1989 submitted to Congress on June 15. This legislation would
substantially strengthen federal law by closing the loopholes and
enhancing penalties for those felons who use firearms in the
commission of crime This legislation is top priority of the
President and this Department and urge swift approval of it
Putting felons in prison for long periods of time not only keepsthem of the streets but heightens the deterrent to others who
might be tempted to use firearm in the commission of crime
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Therefore recommend implementation of Option A2 as

presented in the Task Force report It would provide for the
use of touch-tone telephone by licensed firearms dealers to
contact criminal justice agency for access to criminal records
information currently on file with the states or the federal
government After computerized check the dealer would be
notified if the intended purchaser has criminal record If
record exists the sale could not go forward In developing such

system it will of course be necessary to take steps to
protect the integrity of criminal records and to prevent abuse of
these records The Department will continue to review to what
extent legislation will be necessary to implement fully this
option

Second in order to make such system feasible will
direct the Federal Bureau of Investigation FBI to establish
compLete and automated data base of felons who are prohibited
from purchasing firearms The Task Force estimates that only 40
to 60 percent of conviction records are currently automated
Establishment of complete and automated data base would allow
law enforcement to more easily identify felons and keep them from
obtaining firearms The lack of readily accessible conviction
records is the greatest obstacle to an immediate and accurate
felon identification system

This data base cannot be created overnight It will require
significant effort and expenditure on the part of both the states
and the FBI To facilitate this effort the FBI will develop in

conjunction with the Bureau of Justice Statistics BJS
voluntary reporting standards for state and local law
enforcement Since the most urgent need is to identify
criminals these standards should emphasize enhanced record
keeping for all arrests and convictions made within the last five

years and in the future

To ensure that the standards take into account the burden
placed on states the FBI will issue draft standards for public
comment within six months from the date of this directive In
addition BJS will undertake comprehensive study of state
criminal history reporting systems to evaluate reporting accuracy
and information retrieval capabilities The initial phase of
this study will be completed within six months The study will
be of great value to the states in enhancing their reporting
systems and bringing them into compliance with the new FBI
standards
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reiterate will not solve this problem alone but along with
approval of the Presidents violent crime package would address
this matter in responsible manner without adversØ.y affecting
those who use firearms for legitimate sporting or hunting
purposes

epec ilys tted

Dick Thor urgh
Attorney eneral

cc Menthers of the Senate

Enclosure

Report to the Attorney General on
Systems for Identifying Felons Who
Attempt to Purchase Firearms
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December 61989

The Honorable Richard L.Thornburgh
Attorney General
Department of Justice ---

10th Street and Cbistitütiori Avenue N.W
Washington D.C 20530 --1

Dear Mr Attorney General

Thank you for informing me of yçur plan to reorganize the
U.S Attorneys offices and the Criminal Division by
integrating the Organized Crime Strike Forces into the U.S
Attorneys offices

As you know this issue is of great concern to me and
other Senators However as indicated at our hearing on this
issue earlier this fall have kept an open mind on the
question of whether the strike forces should be abolished

Although understand and can appreciate some of your
reasons for wanting to merge the strike forces into the U.S
Attorneys offices believe it would be prudent to delay this
move until Congress has had an opportunity to act on my
proposal to create new organized crime and dangerous drug
division

As you probably know this proposal was scheduled to be
considered by the full Senate before Congress adjourned in
November However at the specific request of the minority
Senator Mitchell agreed to delay consideration of this matter
and several other crime issues until early February The
Majority Leader and were willing to take up these issues in
November but nevertheless agreed to the minoritys request for

delay

As indicated when introducing my proposal believe it
is important to centralize and expand the federal law
enforcement effort against high-level drug traffickers and to
combine anti-drug law enforcement activities with efforts to
combat traditional organized crime Your plan to merge the
strike forces would remove the centralized control of policy
making that now governs our efforts against organized crime



believe that the Senate should have an opportunity to
consider this issue before you implement your merger plan
Congresss oversight interest in this matter is clear
Furthermore should Congress adopt my prbposal the department
would be faced with trying to re-establish offices that had
just been disbanded

It therefore seems reasonable to me to delay
implementation until Congress is given at least an opportunityto speak to this issue in early February

appreciate your consideration of thi8 request

Sincórply

JoØph Diden Jr

Chirman



EXHIBIT

NOTICE OF MEDICAL MALPRACTICE
AWARD OR SETTLEMENT

IMPORTANT In each medical malpractice case which is settled orin which an award is granted the following information Iflust beprovided to the appropriate federal agency Civil DivisionDirective No 163-86 in 28 CFR Part Appendix to SubpartThis information will assist certain federal agencies in
complying with Pub 99-660 The Health Care QualityImprovement Act of 1986 The addresses of the federal agenciesthat will be reporting under Pub 99-660 are printed on thereverse side of this form

CASE CAPTION DISTRICT AND CIVIL ACTION NUMBER

DATE OF JUDGMENT OR AWARD

AMOUNT OF JUDGMENT OR AWARD _______________________________

REASONS
Check appropriate reason below

Judgment Court Opinions attached

Settlement Provide explanation in space below orattach copy of any supporting expert or consultantreports



DEPARTMENT OF ARMY

Surgeon General The Judge Advocate General
Department of the Army Department of the Army
HQDASGPS-PSQ HQDA DAJA-LT
5109 Leesburg Pike The Pentagon Room 2D444
Falls Church VA 220413258 washington D.C 203102210

DEPARTMENT OF NAVY

Surgeon General The Judge Advocate General
Department of the Navy Department of the Navy
Bureau of Medicine and Surgery Code 35

Washington D.C 20372-5120 200 Stovall Street
Alexandria Va 22332-2400

DEPARTMENT OF AIR FORCE

Surgeon General The Judge Advocate General
Department of the Air Force Department of the Air Force
Boiling Air Force Base Claims and Tort Litigation
Washington D.C 20332-6188 USAFJACC

Washington D.C 203326128

PUBLIC HEALTH SERVICE DEPARTMENT OF VETERANS AFFAIRS

Chief Litigation Branch Deputy Assistant General
Business and Administrative Counsel

Law Division Department of Veterans Affairs
Office of General Counsel Room 1052
Department of Health and 810 Vermont Avenue N.W

Human Services Washington D.C 20420
Room 5362
330 Independence Ave S.W
Washington D.C 20201

UNITED STATES COAST GUARD BUREAU OF PRISONS

Chief Operational Medicine Assistant Director
Division Health Services Division

G-KOM Bureau of Prisons
Headquarters U.S Coast Guard 320 First Street N.W
2100 Second Street 8.W Room 1000
Washington D.C 20593 Washington D.C 20534



EXHIBIT

IDENTIFYING THE APPELLANTS IN THE NOTICE OF APPEAL

The purpose of this memorandum is to advise you how the
courts of appeals have been implementing Torres Oakland
Scavenger Co 108 S.Ct 2405 1988 Torres strictly applied
the requirement of Rule 3c of the Federal Rules of Appellate
Procedure that notice of appeal shall specify the party or
parties taking the appeal

The decisions applying Torres make two points clear First
the texts of all of our notices of appeal should specify by name
every party on whose behalf we are appealing So long as that is

done the customary and more convenient form of John Doe al
can be used in the caption Second all our notices of appeal
should also specify by name the real party in interest on the
appeal e.g the person subject to Rule 11 sanctions or held in

contempt not merely the named plaintiff or defendant that we
represented below

The appellants in the Torres notice of appeal were identi
fiedjn the caption as the lead party and in the text as
fifteen named individuals Because of secretarys error the
name of the sixteenth individual Torres was inadvertently
omitted from this list The Supreme Court held The failure to
name party in notice of appeal constitutes failure of
that party to appeal 108 S.Ct at 2407 The Court also held
that the defect was not cured by the use of in the
caption at 2409

Since June 1988 when Torres was decided every court of

appeals has applied it The principles emerging from these
decisions can be summarized as follows

Notices of appeal in the form John Doe have
almost always been held effective as to John Doe but no one
else.1 In Bigby City of Chicago 871 F.2d 54 7th dr 1989
the Seventh Circuit applied Torres with vengeance by holding
that notice in this form was ineffective even as to the persons
named in the caption The body of the Bigby notice stated merely

i-E.g Appeal of D.C Nurses Assn 854 F.2d 1448 D.Cdr 1988 where named appellant voluntarily removed itself as

party there was no appellant MarianiGiron Acevedo-Ruiz
877 F.2d 1114 1st Cir 1989 Shatah Shearson/Aniericari
Express Inc 873 F.2d 550 2d Cir 1989 Akins Board of
Governors of State Colleges and Universities 867 F.2d 972 7thdr 1989 Johnson Trustees of Conf of Teamsters P.T
879 F.2d 651 9th Cir 1989 But see Ford Nicks 866 F.2d
865 6th Cir 1989 where.caption of notice of appeal specified
Nicks and body stated the defendants appeal the
notice was held effective as to all defendants



that Plaintiffs and Intervening Plaintiffs hereby appeal The
court dismissed the entire appeal because no individual was named
as an appellant in the body of the notice Biciby conflicts with
the cases cited in footnote supra which generally hold that
notice of appeal is adequate for any party identified as an

appellant somewhere in the notice See also Arnow United
States Nuclear Regulatory Commn 868 F.2d 223 7th Cir 1989
where petition for review was captioned Citizens of Illinois
and the text stated that the parties collectively called Citi
zens were listed on an attached exhibit the petition was held
adequate for all parties so listed

The Fifth Circuit has provided glimmer of leniency Pope
Mississippi Real Estate Commn 872 F.2d 127 5th Cir 1989

held that where there were only two possible appellants notice
styled John Doe et was adequate for them both In King
Otasco Inc 861 F.2d 438 443 5th dr 1988 the Fifth
Circuit held that notice in an individuals name was effective
to appeal in all his capacities even though the capacities were
not specified There father was allowed to appeal the dismis
sal of his own claims and those of his minor children on whose
behalf he sued as representative Finally Rendon ATT Tech
nologies 883 F.2d 388 398 n.8 5th Cir 1989 held that
notice in the form Rendon et al was sufficient to designate as

appellants the certified class of plaintiffs represented by
Rendon

Also relevant to our work are the cases where the notice
of appeal names party as the appellant but where review is

sought of an order imposing Rule 11 sanctions against the partys
attorney or holding the attorney in contempt Most courts have
held that the notice is ineffective as to the attorney Mvlett
Jeane 879 F.2d 1272 5th Cir 1989 Rogers National Union
Fire Ins Co 864 F.2d 557 7th Cir 1988 even notice in the
form and by their attorneys and hereby appeal held
inadequate as to and DeLuca Lonci Island Lighting Co
862 F.2d 427 2d Cir 1988 In re Woosley 855 F.2d 687 10th
Cir 1988 But cf Aetna Life Ins Co Alla Medical
Services Inc 855 F.2d 1470 9th Cir 1988 holding the
attorneys could appeal where the notice stated that the clients
by and through their attorneys of record and appeal
and the only appealable order was the sanctions order against the
attorneys

Finally F.R.A.P 3c and Torres apply only to identi
fying the appellants The appellees need not all be specified in
the notice of appeal Chathas Smith 884 F.2d 90 986 n.3

7th Cir 1989


