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COMMENDATIONS

The following Assistant United States Attorneys have been oo:hmended:

Ivan Abrams (District of Arizona), by Gene
Weinschenk, Assistant Director (Research
and Development), Financial Crimes En-
forcement Network (FinCEN), Department of
the Treasury, Ardington, Virginia, for his
attendance and participation in FInCEN's first
seminar.

Chérysse Alexander (Alabama, Middle Dis- -

trict), by Joseph A. Mahoney, Il, Supervisory

" Special Agent, FBI, Mobile, for her profes-

sionalism and legal skill in preparing docu-
ments, conducting interviews, and obtaining
the cooperation of key subjects in a major
criminal investigation.

Leslie Banks (Texas, Southern District), by
Andrew J. Kemmerer, Regional Director, Na-

tional Oceanic and Atmospheric Adminis- -

ministration, St. Petersburg, Florida, for her
outstanding contribution to the success of
the criminal prosecutions under the Endan-
gered Species Act, paricularly the Turtle
Excluder Device reguilations.

Vicki Zemp Behenna and H. Lee Borden,
Jr. (Oklahoma, Western District), by Robert
B. Bird, Assistant Regional Attorney,
Department of Agriculture, for their legal skill
in implementing the money laundering and
criminal forfeiture statutes relative to the
conversion of security mortgaged to the
Farmers Home Administration, and ensuing
successful results in trial.

Marilyn A. Bobula (Ohio, Northemn District),

received a Certificate of Appreciation from .

William J. Wood, Special Agent in Charge,
Bureau of Alcohol, Tobacco and Firearms
(ATF), Department of the Treasury, in recog-
nition of her dedication, professionalism, and
outstanding efforts in support of ATF's en-
forcement objectives directed toward violent
crimina! offenders.

Cristine Bland (Texas, Sputhern District), by

Ronald G. Parra, District Director, Immigration -

and Naturalization Service, Houston, for her
successful prosecution of a Nigerian citizen
who re-entered the United States after having
been deported subsequent to committing
felony. '

John Braddock (Texas, Southemn District), by

E. Neal Findley, Assistant Director/investi-
gations, Resolution Trust Corporation, Hous-
ton, for his outstanding representation and
success in the trial of a savings and loan
case.

Barbara Z. Brook {Indiana, Northem District),
by Captain Thomas S. Frailey, Indiana State
Police, Indianapolis, for her assistance in the
asset forfeiture of money, personal property

and real estate resulting from the investi- -.

gation of "Operation Three Amigo’s.”

J. Michael Buckley (Michigan, Eastern Dis-
trict), by William R.-Coonce, Special Agent-
in-Charge, Drug Enforcement Administration,
Detroit, for his excellent case presentation
and subsequent conviction of an individual
for distribution of Dilaudid.

Danlel J. Cassidy (District of Colorado), by
Drena L. Klase, Training Coordinator, Colo-
rado District Attorneys Council, Englewood,
for his participation and excellent presen-
tation on “Racketeering Case Preparation® at
a recent training seminar.

Janet Craig and Sarah Tunnell (Texas,
Southern District), by James N. De Stefano,
Regional Counsel, U.S. Customs Service,
Houston, for their excellent representation
and favorable results in a sex discrimination

case. Janet Cralg was also commended by

James C. Piatt, Regional Commissioner, U.S.
Customs Service, Houston, for her out-
standing efforts in this case.
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Robert J. DeSousa, James A. Gibbons, and
Robert R. Long, Jr. (Pennsylvania, Middie
District), by James M. Ridenour, Director,
National Park Service, Department of the
Interior, Washington, D.C., for their valuable
assistance, interest, and cooperation in the
acquisition of land during the last several
years for the 2,100-mile Appalachian National
Scenic Trail in Cumberiand Valley.

Robert Dopf (lowa, Southem District), by
R.J. Bowdren, Inspector in Charge, U.S.
Postal Service, Des Moines, for his
outstanding efforts and professional skill in

obtaining temporary injunctions resulting in

the freezing of $2.7 million in two mall fraud
cases. '

David E. Fritchey (Pennsylvania, Eastern Dis-
trict) by Michael M. Bayison, United States
Attorney for the Eastern District of Pennsyl-
vania, for preparing an excellent Monograph
on the Interstate Agreement on Detainers Act
and the Writ of Habeas Corpus Ad Prose-

quendum. (See, p. 7 of this Bulletin.)

David M. Gaouette (District of Colorado), by
Richard F. Miklic, Chiet Probation Officer,
U.S. District Count, Denver, for his valuable
assistance and support in a revocation
hearing involving violations of electronically
monitored home detention.

Maynard Grant (District of Wyoming), by
Colonel Michael R. Emerson, Chief, General
Litigation Division, Office of The Judge
Advocate General, U.S. Air Force, Washing-
ton, D.C., for his outstanding representation
of the Air Force in the defense of a complex
civil case.

Joseph E. Kane (Ohio, Southern District), by
R. G. Seliers, Director, Department of Vet-
erans Affairs, Columbus, for his valuable
assistance and professional skill in the suc-
cessful prosecution of a complex civil case.
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Rachel V. Lee (Alabama, Middle District), by
Major General Lester P. Brown, Jr., Head-
.quarters Ninth Air Force, Shaw Air Force
Base, South CarglinaColonel Scott L. Silli-
man, Staff Judge Advocate, Headquarters
Tactical Alr Command, Langley Air Force
Base, Virginia, and for her outstanding
setvice as Chief of Military Justice at eight
Ninth Alr Force Bases throughout the eastem
United States in support of "Operation Desert
Shield."

Fredrick E. Martin (Pennsylvania, Middle
District), and his assistant Rose Trolsi, by
John R. Pulley, Country Attache, Drug En-
forcement Administration, Washington, D.C.,
for their valuable assistance in expediting a
Writ of Habeas Corpus to transfer a witness
to testify in criminal proceedings in the
Commonwealth of the Bahamas.

Dan Morris (District of Nebraska), by Colonel
Michael R. Emerson, Chief, General Litigation
Division, Office of the Judge Advocate Gen-
eral, U.S. Air Force, Washington, D.C., for his
excellent representation and assistance in
obtaining a favorable dacision by the court
for the U.S. Air Force.

Gerald J. Rafferty and Thomas M. O'Rourke
(District of Colorado), by John G. Freeman,
inspector in Charge, U.S. Postal Service,
Denver, for their successful prosecution of a
complex white collar crime case involving
millions of dollars in losses to the American
public and a loss to the public treasury
equal to the taxes on $400 to $500 million.

Steven M. Reynolds (Alabama, Middle Dis-

~ trict), by Tim Byrd, Chief of Police, Enter-

prise, Alabama, for his valuable assistance
and special effots -in the successful
prosecution of a complex criminal case.

Joanne Rodriguez, Warren Derbidge, and
Anthony Hall (District of Idaho), by Eugene
F. Glenn, Special Agent in Charge, FBI, Salt
Lake City, for their participation in a recent

~ moot court training program.
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Laurie J. Sartorio (District of Massachusetts),
by Frank W. Donaldson, United States Attor-
ney, Northern District of Alabama, Birming-
ham, for her valuable assistance and legal
skill in the defense of a habeas corpus peti-
tion filed against the United States Parole
Commission.

Eugene A Seidel (Alabama, Southern Dis-
trict), by John B. Sasser, District Director,
Farmers Home Administration, Department of
Agriculture, Mobile, for his outstanding repre-
sentation in a complex civil suit.

Michael T. Shelby (Texas, Southern District),

by Glenda M. Pappillion, Chief, Criminal
investigation Division, IRS, Houston, for his
valuable assistance and excellent presen-
tation of two money laundering cases re-
sulting in the successful prosecution of five
defendants and the seizure of $844,533 and
151 kilograms of cocaine.
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"Eduardo E. Toro-Font (District of Puerto

Rico), by Stanley E. McKinley, Regional
Commissioner, Immigration and Naturalization

. Service (INS), Burlington, Vermont, for his

success of a First Circuit Court of Appeals
case which precluded INS officers from ques-
tioning passengers at the San Juan airport
as to their status and destination, thereby
allowing the entry of illegal aliens into the
United States. - - '

Steve West and Norman Acker (North Caro-
lina, Eastern District), by Donald M. Murray,
Director, North Carolina Department of Crime
Control and Public Safety, Raleigh, for their
excellent presentation on federal forfeiture
proceedings at a recent program for a group
of supervisors.

Linwood C. Wright (Pennsylvania, Eastern
District), by Thomas J. Sardino, Chief of
Police, Amtrak Police Department, National
Railroad Passenger Corporation, Washington,
D.C., for his professional skill and expertise
in obtaining guilty verdicts in two separate
trials for possession and intent to deliver 8.7
kilograms of high grade Asian heroin.

L2 B IR R

PERSONNEL

On January 3, 1990, Harry A. Rosenberg was appointed Interim United States Attorney

for the Eastern District of Louisiana.

On January 7, 1991, Richard Palmer was appointed Interim United States Attorney for the

District of Connecticut.

On January 7, 1991, Grant C. Johnson was appointed Interim United States Attorney for

the Western District of Wisconsin.

L B I
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CRIMINAL DIVISION VACANCIES -~~~ -

As part of an ongoing reorganization and to fill several existing openings, the Criminal
Division is in the process of advertising vacancies for the foliowing positions:

- Chiéf, General Litigation and Legal Advice Sectioﬁ
.—  Chief, Organized Crime and Racketeering Seciibn )
- Direétor. Asset Forfeiture Office

The _1onowing additional positions are expécted to be advertised in the near future:
-~  Chiet, Terrorism and Violent Crime Section
—  Chief, Moﬁey Laundériné Secﬂon
—~  Chief, Narcoticé and Dangerous Drugs Section

— Senior Counse! for Internationa!l Law Enforcement Matters
- (Mexico City) . '

The Terrorism and Violent Crime Section will be an entirely new section.

The Money Laundering Section will be created by elevating the former Money Laundering
- Office to the status of a section. - '

The General Litigation and Legal Advice Section will be reorganized; certain of its former
functions will be transferred to the new Terrorism and Violent Crime Section, while computer crime
will be transferred from the Fraud Section to the General Litigation and Legal Advice Section.

The position of Senior Counsel for International Law Enforcement Matters (Mexico City) is
new.

Each of these positions is a Senior Executive Service position, with a substantial salary and
other benefits. Senior attorneys with management experience who wish to apply for any of these
positions should consult the applicable advertisements as they are published for details. The
closing date for three of the above vacancies (Organized Crime, General Litigation and Legal
Advice, and Asset Forfeiture) is February 15, 1991.

if you have any questions, please call or write Paul W. Mathwin, Executive Secretary, Senior
Executive Resources Board, Justice Management Division, Room 1103, Department of Justice,
10th and Constitution Avenue N.W., Washington, D.C. 20530. Telephone: (FTS) 368-4006 or
(202) 514-4006.

L3R 20 2R N J

NOTE: For other important career opportunities, please refer to the Administrative Issues
section of this Bulletin, at p. 17.
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ATTORNEY GENERAL’S ADVISORY COMMITTEE OF UNITED STATES ATTORNEYS

In the United States Attomeys"‘ Bulletin, Vol. 38, No. 12, dated December 15, 1990, at p. ——

303, Otto Obermaler, United States Attorney for the Southern District of New York, was inad-
vertently omitted from the list of members of the Attomey General's Advisory Comm:ttee The
complete list of members follows: ‘

Chairman: Joseph M. Whittle, Western District of Keniucky,a
Chairman Elect:  J. William Roberts, Central District of lllinois

Vice Deborah J. Daniels, Southern District of indiana
Chairpersons: Wayne A. Budd, District of Massachusetts

Members: Linda Akers, District of Arizona N
Lourdes Baird, Central District of Califonia :
Marvin Collins, Northern District of Texas
Tom Corbett, Western District of Pennsylvania
E. Bart Daniel, District of South Carolina
Jeffrey R. Howard, District of New Hampshire
Timothy D. Leonard, Western District of Oklahoma
Mike McKay, Western District of Washington
Otto Obermaier, Southern District of New York
George L. Phillips, Southern District of Mississippi
George J. Terwilliger, lll, District of Vermont
Jay B. Stephens, District of Columbia, ex officio

TR ANS

'ASSET FORFEITURE

New Standards Of Conduct Section: 28 C.F.R. §45.735-18 (Dated July 18, 1990)

Purchase Of Forfeited Property

On July 18, 1990, Attorney General Dick Thornburgh signed Order No. 1436-90 (codified
at 28 C.F.R. §45.735-18), which generally prohibits Department of Justice employees from
purchasing property, or using property purchased by a spouse or dependent child, forfeited to
the Government and offered for sale by the Department or its agents. The prohibition is intended
to ensure no actual or apparent use of non-public information by Department employees in the
purchase of forfeited property. The purpose of the rule is to protect the integrity of the operation
of the Asset Forfeiture Program. The rule's effective date was August 27, 1990.

In order to avoid any perception of a conflict of interest, Laurence S. McWhorter, Director,
Executive Office for United States Attorneys, will be the appropriate official for the purposes of
granting a waiver from the prohibition of the regulations. If you have any questions, please
contact Legal Counsel at (FTS) 368-4024 or (202) 514-4024.
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, .
The new Order reads as follows:

PART 45--STANDARDS OF CONDUCT
1. The authority citation for Part 45 Is revised to read as follows:

Authority: 5 U.8.C. 301; 5 US.C. 901 et seq.; EO 11222, 3CFR1964196560mp 5 CFR
Part 735; EO 12674. o

2. Section 45.735-18 is added to read as follows:
§ 45.735-18 Purchase of forfelted property.

(@ No employee shall purchase, either directly or indirectly through an agent or

intermediary, any property that has been forfeited to the Government and offered for sale by the - -

Department of Justice or its agents.

(b) No employee shall use such forfeited property if it was purchased independently by
a spouse or dependent child.

(c) These prohibitions may, upon request, be waived in writing by the Head of the
employee's division, who must make a determination that:

(1) Such purchase is not based upon non-public information that came to the
employees attention by reason of his status as a Department of Justice
employee; and

(2) The employee’s reason for purchasing or using the property is so compelling
as to outweigh any appearance of impropriety.

(d) Copies of all waivers granted pursuant to paragraph (c) of this section shall be
forwarded to the Deputy Attorney General.

LI 2 I N

Credit For Multi-District Forfelture Cases

On December 12, 1990, the Executive Office for United States Attorneys issued a bluesheet
to all United States Attorneys entitied "Credit for Multi-District Forfeiture Cases," which affects
Section 3-7.110 of the United States Attorneys’ Manual.

As the Department of Justice has placed greater emphasis on asset forfeiture, the need
for an accurate accounting system of the assets being forfeited by the United States Attorneys’
offices has arisen. This bluesheet sets forth procedures for crediting work done in multi-district
asset-forfeiture cases.

if you would like additional copies of the bluesheet, please call the United States Attorneys’
Manual staff at (202) 501-6098 or (FTS) 241-6098.

LR 2R B IR
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SENTENCING REFORM

Sentencing Guidelines For Organlzatlonal Offenders

- -On December 13, 1990, Richard B. Stewart, Assistant Attomey General for the Environment
and Natural Resources Division, appeared before the United States Sentencing Commission to
discuss the Sentencing Guidelines for Organizational Offenders. Mr. Stewart's statement is
attached at the Appendix of this Bulletin as Exhibit A.

IR K] .

Application Of Major Count Policy In Sentenctng Guldeline Cases

On December 17, 1990, the Tax Division issued a bluesheet entitied *Application of Major
Count Policy in Sentencing Guideline Cases," which affects Section 6-4.310 of the United States
Attorneys’' Manual. This bluesheet sets forth minor modifications to the Tax Division's "Major

Count Policy® to conform to the implementation of the Sentencing Guidelines and Department _

policies adopted pursuant thereto.

if you would like to have additional copies of this bluesheet, please call the United States
Attorneys’ Manual staff at (202) 501-6098 or (FTS) 241-6098.

XXX N

Federal Sentencing and Forfeiture Guide

Attached at the Appendix of this Bulletin as Exhibit B is a copy of the Federal Sentencing
and Foreiture Guide, Volume 2, No. 12, dated December 3, 1990, and Volume 2, No. 13, dated
December 17, 1990, which is publlshed and copyrighted by Del Mar Legal Publications, Inc Del
Mar, California.

LR R I AR

SAVINGS AND LOAN ISSUES

Bankruptcy Court Ruling In Savlhgs And Loan Case In The Southemn District Of California

On December 3 and 4, 1990, the Tax Division participated in the Bankruptcy Court’s
estimation hearing in the case of In re Imperial Corporation of America in the Southemn District of
California. The debtor is the holding company parent of Imperial Savings and Loan Association,
a thrift institution placed into receivership by the Office of Thrift Supervision. At the hearing, the
Government contended that $709 million in federal financial assistance provided by the Resolution
Trust Corporation (RTC) to imperial Savings was includable intaxable income.

On December 17, 1990, the Bankruptcy Court ruled that federal financial assistance
payments made by the RTC to Imperial Savings were to be treated as income under Section 5§97
of the Internal Revenue Code. This issue was hotly contested not only by the taxpayer but also
by the RTC.

LR SR 2R 2N
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POINTS TO REMEMBER -

Interstate Agreement On Detalners Act

United States Attorney Michael M. Baylson of the Eastern District of Pennsylvania has
forwarded a Monograph prepared by David E. Fritchey, Assistant United States Attomney,
Organized Crime Strike Force, on the Interstate Agreement on Detainers Act and the Writ of
Habeas Corpus Ad Prosequendum.

This Monograph, which is attached at the Appendix of this Bulletin as Exhibit C, provides

some historical perspective, explains how the Agreement operates in practice, identifies the major
Interstate Agreement on Detainers Act issues, covers the case authority as it exists to date, and
provndes a few suggestions that may prove helpful in avonding the potentnal pitfalls of the Act

if you have any questlons or comments, please call Mr. Fntchey at (215) 597-2790.

L R K I

Public Integrity Section, Criminal Division

On December 11, 1990, Attorney General Dick Thomburgh issued the following statement
regarding the annual report of the Criminal Division's.Public Integrity Section:

As part of our on-going effort to crack down on white collar crime - crime
in the suites - the Justice Department last year secured the conviction of
a record 1,149 corrupt public officials and their associates. This record
number of convictions, which includes more than 600 federal officials, is
continuing evidence of our desire to insure that the business of repre-
sentative government is kept free from those who would abuse the public
trust. : 2

In 1989, the Justice Depanment secured more than three times as many
convictions as it did 14 years ago when the Public Integrity Section was
established during my tenure as Assistant Attorney General in charge of the
Criminal Division. Only 380 public officials and their cohorts were convicted
in 1976, the section’s first year of operation. :

The Justice Department’s record now shows a grand total of 10,944 public
officials and their associates who have been found guilty of public corruption
in the past 14 years. Citizens can rest assured that our investigative and
prosecutorial efforts will continue unabated in pursuit of those who betray
their oaths of office and their duty to the constituents they serve.

if you would like a copy of the report, please call the Public lntégrity Séction of the Criminal
Division at (FTS) 368-1412 or (202) 514-1412.

L2 2% I 2 4
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@  Civil Fraud Seftlements And Judgments In FY 1990

On November 26, 1990, Attorney General Dick Thomburgh announced that the Department
of Justice obtained more than $257 million in judgments and settlements in cases involving fraud
against the govemment during FY 1990. The amount was $32 million more than the $225 million
collected in FY 1989. That result was even more impressive inasmuch as the 1989 total included
one settlement of more than $100 million. The 1990 results included 13 cases involving re-
coveries of $5 million or more. The total has steadily increased during the last several years.

-~ It was $176 million in FY 1988, $83 million in FY 1987, $54 million in FY 1986 and $27 million in
FY 1985.

The Attomey General said the 1986 Amendments to the False Claims Act (FCA) authorizing
the government to recover triple damages and clarifying other proof requirements contributed
substantially to the increase. He also said the improved figures demonstrated, in a concrete
fashion, the Administration’s dedication to the fight against fraud, waste and abuse. The 1986
amendments liberalizing provisions of the FCA that allow private citizens to bring fraud suits on
behalf of the government resulted in the filing of aimost 280 qui tam suits since October 1986.
Some 80 were filed in FY 1990. Since the 1986 amendments, the government intervened in 42
qui tam suits, settling 28. Out of the $70 million it recovered, about $9 million was awarded to
the individuals who filed the original actions and were deemed to be proper relators.

Fraud cases in Department of Defense programs represented a major part of the govern-
ment’s civil fraud effort. The following are a few examples:

. (1) Some $34 million recovered by the Civil Division, working with the Antitrust Division,

- from members of a Japanese bid rigging cartel in Japan for collusive bid rigging in the

procurement of U.S. military contracts that raised costs to the United States at least 25 percent.

After many months of negotiations, the Department reached settiement with 137 of the 140
companies invoived. '

(2) General Electric (GE) agreed to pay $30 million in fines and civil settlements for
overcharging the Army for a battlefield computer and other claims. Specifically, GE paid a $10
- million criminal fine, $8.3 million to settie a related civil suit, and another $11.7 million to settle
other civil charges brought by the government.  Significantly, the $8.3 million civil settiement
repaid the government for what was lost, plus the costs of the investigation.

(3) The Civil Division, in conjunction with the U.S. Attomey's Office in Alexandria, Virginia,
settled five cases involving Boeing, RCA, Hughes Aircraft, Grumman, and Raytheon that resulted
in $13.5 million in civil settlements and $1.15 million in costs and contract savings. The cases
stemmed from an investigation of a Boeing marketing analyst who illegally obtained and trafficked
in over 700 classified Department of Defense and National Security Agency documents. The
documents were secret planning, programming, and budgeting papers, which may have given
the companies an advantage in their long term planning.

The Civil Division was equally active in non-defense fraud against the government, with
combating fraud against the Department of Housing and Urban Development continuing to be
a priority over the past year.

‘ N
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Fiscal Year 1990 Envlronmental Civil Enforcement Statistics —- - = . )
)

On October 16, 1990, the Department of Justice issued the following FY 1990 environmental
civil enforcement statistics: -

o Fiscal Year 1990 (FY 90) had the Iargest civil penality recovery figure for any fiscal year in
history — $32,134,021 (1989 - $15,972,294).

o FY 80 had the largest single civil penalty ever assessed: $15 million in the Texas Eastern
pipeline case (previous high was $5 million assessed against Chevron in 1985). .

0 The value of the Department‘s civil enforcement efforts for FY 90 was $1, 230 804, 726 23-
percent above the 1989 level and including: $61,770,070 in past costs expended by
Superfund and $1,093,900,635 in court ordered cleanup activities, $23000000 in natural
resource damage recoveries; and $32,134,021 in civil penaltnes.

o FY 90 marks the second straight billion dollar year under Attorney General Thérhburgh°

o The Superfund cases filed dunng the year - 151, is a 50 percent increase over the prewous
year (62) and was the highest number in the history of the Act;

o During the fiscal year, the Department obtained the first ever major recoveries for damages
to natural resources harmed by pollution activities ~ $23 million under Section 311 of the
Clean Water Act and Section 107 of the Comprehensive Environmental Response Compensa-
tion and Liability Act; -

A\l .
o Shell Oil agreed to pay $11 million for natural resource damages caused by the oil spill in )
San Francisco Bay on April 22-23, 1988 :

o Texas Eastern ordered to spend $400 000,000 for clean up of PCP’s in 14 states under the
Toxic Substances Control Act;

o Montrose Chemical ordered to pay $12 million to restore damage to natural resources caused
by hazardous substance releases in the San Pedro Channel in Los Angeles; :

o First ever cases filed for illegal importation of chlorofluorocarbons under the Clean Air Act rule
that implements the Montreal Protocol;

o An agreement in principle that one defendant will contribute $66 million toward clean up of
PCB contamination and restoration of natural resources at New Bedford Harbor, Massa-
chusetts Superfund site;

o Count order against Syntex Corporation and others for clean up of dioxin contamination at
Times Beach, Missouri, valued at up to $100 million dollars;

o Record $1.3 million dollar civil fine against the Sumitomo Corporation for illegal filling of
wetlands in Guam;

o Court Order requiring San Diego to spend $2.5 billion dollars for sewage treatment.

LR 2R 2R A%
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CASE NOTES

SOUTHERN DISTRICT OF ILLINOIS

Seventh Circult Holds That No Liberty Interest Is Implicated In Disciglinam Transfer

Frank O. Castaneda. an inmate at the United States Penitentiary in Marion, lllinois. filed
this habeas corpus lawsuit alleging that his central file, as well as the summary of his central
file (known as a "profile”), contained false information about him. Castaneda maintained that
the faise information led to a disciplinary transfer from a less secure prison to Marion. He -
contended that he was thus entitled to due process under Wolff v. McDonnell, 418 U.S. §39
(1974), because of the disciplinary nature of the transfer. He also contended that the Privacy
Act, 5 U.S.C. §552a(e), entitied him to correction of the central file.

The Seventh Circuit, finding the government's motion for summary judgment meritorious,

‘rejected those contentions. The court found that prison regulations do not place substantive -

limits on the discretion to transfer inmates when the transfer is disciplinary. The court noted
that often multiple reasons exist for transfers, and absent criteria which delineate the
circumstances amounting to a disciplinary—-as opposed to a security or administrative--transfer,
the right to a hearing would depend on which motivation for the transfer was dominant, "a
fruitless and impossible inquiry." With regard to the Privacy Act claim, the court found that -
because Castaneda received all the process he was due, the court would not decide whether
Section 552a(e)(5) creates a protected liberty interest. The court found that Castaneda was given
an opportunity to be heard when he filed inmate administrative grievances and will be able to
challenge the allegedly false information before the Parole Commission.

Frank O. Castaneda, petitioner-appeliant v. G.L. Henman, respondent-
appeliee, 914 F.2d 981 (7th Cir. 1980).

Attorneys: Laura J. Jones; Thomas E. Leggans
Assistant United States Attorneys
Southern District of lllinois (Benton)
(618) 439-3808
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CIVIL DIVISION

Supreme Court Grants Certiorari In Bivens Case

Plaintiff was a psychologist at St. Elizabeth's Hospital, a federal government facility in
Washington, D.C. He applied for a job as a psychologist at a U.S. Army hospital in Bremer-
haven, West Germany. Defendant, one of plaintiff's superiors at St. Elizabeth’s, sent a letter to
Bremerhaven stating that plaintiff was inept, unethical, and untrustworthy. Plaintiff did not get the
job, and allegedly has been unable to obtain suitable employment in his field. He brought this
Bivens action, seeking damages on the ground that defendant sent the letter in bad faith, thereby
violating Due Process. Defendant filed a motion to dismiss on grounds of qualified immunity.
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The district court denied the motion and ordered that discovery proceed. The court of
appeals reversed, holding that defendant was entitled to qualified immunity because plaintiff's
allegations of subjective bad faith were conciusory and therefore insufficient to warrant discovery.
The Supreme Court has now granted certiorarl. This case provides the Court with an opportunity
to address the so-called "heightened pleading standard" that the lower courts have applied in
qualified immunity cases, and may cause the Court to address the D.C. Circuit's stringent

requirement that plaintiffs in Bivens cases involving allegations of subjective bad faith provide -

specific, direct evidence of bad faith in order to proceed to discovery.

Frederick A. Siegert v. H. Melvyn Gilley, No. 90-96 (Oct. 15, 1990).
DJ # 157-16-9936.

Attorneys: Barbara L. Herwig - (202) 514-5425/FTS 368-5425
Thomas M. Bondy - (202) §14-2397/FTS 368-2397

LR B B I

Second Circuit Declines To Reconsider Its Order Dismissing Putative Appellants

Who Were Not Identified *With Certitude® In The Notice Of Appeal Pursuant To
Fed. R. . P. 3(c).

Three individuals and a union brought this suit challenging, on constitutional and statutory
grounds, a security newsletter issued by the Department of Energy (DOE). The district court
dismissed the suit, and plaintiffs filed a timely notice of appeal. The caption of the notice of
appeal listed two individuals (Bordell and Allen) and the union as plaintiffs in the district court
proceedings. The text of the notice stated that "Bordell, et al., hereby appeal® the district court's
judgment, and it referred to the district court's purportedly wrongful dismissal of "plaintiffs’ claims."

We filed a motion to dismiss all putative appellants except Bordell on the ground that the
notice of appeal failed to comply with Fed. R. App. P. 3(c), which requires "specify[ing} the party
or parties taking the appeal." The Supreme Court in Torres v. Oakland Scavenger Co.. 487 U.S.-
312 (1988), held that the failure to identify "with certitude the parnty or parties taking the appeal
pursuant to Rule 3(c) presents a jurisdictional bar to appeal. it further held that the use of the
term ‘et al.’ "utterly fails" to meet the specificity requirement of Rule 3(c). Applying the Torres
rationale to the instant case, we argued that although the notice of appeal evinced an intent for
some unspecified plaintiffs to join Bordell in the appeal, it failed to enable the court to determine,
with reasonable certainty, the specific identity of the plaintiffs (other than Bordell) who actually
wished to appeal. The Second Circuit (Altimar, C.J., Miner, J., Kelleher, D.J.) agreed, and,
without opinion, granted our motion. The appellants who were dismissed filed a petition for
rehearing with suggestion for rehearing en banc, which the Second Circuit has now denied. The
Second Circuit's action is a vivid reminder of the need strictly to. comply with the specificity
requirements of Rule 3(c), and the harsh results that can follow from the failure to specify "with
certitude" the identity of each appellant.

Bordell v. Department of Energy, No. 90-6176 (Aug. 14, 1990), reh. denied
(Oct. 2, 1990). DJ # 145-19-650.

Attorneys: Douglas N. Letter - (202) 514-3602/FTS 368-3602
E. Roy Hawkens - (202) 514-4331/FTS 368-4331
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Fifth Circuit Holds That Unnamed Class Members In A Civil Rights Case ng
Not Collaterally Attack Provisions Of The Consent Decree To Which They
Are Bound

Several unnamed members of a class brought sult in district court seeking to bar the

‘demolition of unhabitable public housing units. This demolition was called for by a consent

decree settling the claim of the plaintiff class that the Dallas Housing Authority and the
Department of Housing and Urban Development and others engaged in racial discrimination in
the provision and funding of low-income housing in Dallas, Texas. In their separate suit, the
unnamed class members alleged that the demolition was barred by congressional passage of the
so-calied "Frost Amendment,” which precluded HUD from ﬁnancmg the demolition called for under
the decree.

The court of appeals held that these unnamed class members were bound by the consent
decree under the principles of res judicata and could not, therefore, collaterally attack the consent
decree in a separate suit. Such dissatisfied class members, the court ruled, must either intervene
as named parties or bring a separate suit in which they must allege and prove that they were
inadequately represented by class counsel. "

Baylor v. HUD, No. 89-1880 (Oct. 1, 1990). DJ # 145-17-4435.

Attorneys: Michael Jay Singer - (202) 514-5432/FTS 368-5432
' Mark W. Pennak - (202) 514-5714/FTS 368-5714

LR 28 2% AN J

Ninth Circuit Amends is Prior Opinion In lts Entirety, Removing Prior Holding
That EAJA Fees May Be Awarded In Bivens Cases And Expressly Recognizing That

EAJA Does Not Apply To Individual Capacity Suits

In its initial opinion the Ninth Circuit held that plaintiffs possibly qualified for attorneys fees
under the Equal Access to Justice Act (EAJA) not only because they prevailed on their official
capacity Administrative Procedure Act action against the United States, but also because they
prevailed in their Bivens action against the federal officers sued in their individual capacities. The
panel explained that Bivens actions, although nominally against the federal official, were in fact
seeking to remedy government wrongs. - The panel reasoned, "EAJA’s purpose of awarding fees
to those who help to ensure government officials will act in accordance with their legal responsi-
bilities also cuts in favor of finding Bivens actions to fall within EAJA’s definition of suits against
the United States." We petitioned for rehearing and rehearing in _banc, arguing that EAJA only
applies to actions against the United States, federal agencies, and officers sued in their official
capacities. We explained that the United States Is not even a party to a Bivens action, and is
not liable for a Bivens award. In response to our petition, the panel has now completely rewritten
its opinion, deleted all of the offending discussion, has expressly recognized that EAJA fees
cannot be awarded for prevailing against a federal officer sued in his individual capamty With
the opinion so amended, rehearing was denied.

Ramon v. Soto, No. 88-2690 (Nov. 15, 1989, Amended Oct. 2, 1990). DJ # 145-0-2792.

Attorneys: Michael Jay Singer - (202) 514-5423/FTS 368-5423
Robert M. Loeb - (202) 514-4028/FTS 368-4028
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Ninth Circult Reissues Decision That Breach Of "Implied Covenant Of Good Falth
And Fair Dealing" Is Actionable Under The Federal Tort Claims Act

The plaintiffs in this case are farmers whose farming equipment was repossessed by the
Farmers Home Administration after the plaintitfs defaulted on federal loans. The plaintiffs sued
the government under the Federal Tort Claims Act (FTCA), alleging that the repossession
constituted: (1) conversion, and (2) a breach of the implied covenant.of good faith and fair
dealing arising out of the security agreement. The district court dismissed the suit, holding that
the conversion and good-faith claims were essentially contractual and therefore could be heard
only in the Cilaims Court. :
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In April 1989, a divided Ninth Circuit panel (Fletcher, Nelson; Carroll dissenting) reversed,
holding that both ciaims sounded in tort and therefore were actionable before the district court
under the FTCA. 871 F.2d 1488. Almost simultaneously, another Ninth Circuit panel reached
precisely the opposite conclusion with respect to an identical good-faith claim in another
repossession case. LaPlant v. United States. 872 F.2d 881. The two panels stayed their
mandates and ordered supplemental briefing, which was completed in June 1989. The panel in
this case has now reissued its original decision, making no reference to the conflicting panel
decision in LaPlant or to the arguments advanced in the supplemental briefs. The LaPlant panel
has not yet issued its decision; if LaPlant remains in confiict with this case, which seems unlikely,
en banc review may be required.

Love v. United States. No. 87-3832 (Oct. 5, 1990). DJ # 136-44-341.

Attorneys: Robert S. Greenspan - (202) 514-5428/FTS 368-5428
Scott R. Mcintosh - (202) 5§14-4052/FTS 368-5428

Tenth Circuit Holds Anti-War Demonstrators Can Be Barred From Military Open House

Plaintitfs were barred from Peterson Air Force Base, Colorado, after distributing anti-war
leaflets during a military open house. The district court held that the bar orders violated the
First Amendment because the restriction on plaintiffs’ speech had been content-based and the
normally closed base had become a public forum during the open house.

On our appeal, the Tenth Circuit has now reversed. It first held that the base was not a
public forum, relying upon the affidavits of the Air Force Chief of Staff and the base commander
stating that, by inviting the public to the base on Armed Forces Day, the Air Force did not intend
to create a forum for political debate. The court also held that the distribution of nonpolitical
literature by civic and religious groups did not render the base a public forum. It then held that
the Air Force's restrictions were reasonable and viewpoint-neutral. Noting that the Air Force
barred all explicit political and ideological materials, the court held that any implicit pro-military
message in the displays by the military and by defense contractors was insufficient to justify a
finding of viewpoint discrimination. Judge Moore dissented, stating his view that the base had
become an open forum because the civilian materials distributed during the open house were
foreign to any military objective.
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(@ | '
" The Tenth Circuit's decision is consistent with an en banc decision of the Eighth Circuit.
Together they support the military’s authority to conduct open houses with broad particupation

by civilian groups but to exclude explicitly political and ideological messages

Joan Brown v. Colone! James 0. Palmer. No. 88-2450 (Oct. 3 1990).
DJ # 145-14-2351.

Attorneys:  Patricia M. Bryan - (202) 514-4015/FTS 368-4015 4 -
Anthony J. Steinmeyer - (202) 514-3388/FTS 368-3388
Robert K. Rasmussen (formerly of the Appellate Staff)
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Eleventh Circult Holds Attorney General Scope-of-Employment Certifications - - —-
Judicially Reviewable; Remands Slander Action Against United States Attorney
For Evidentiary Hearing

Piaintiff brought this individual slander action against a United States Attomey, based on
statements he allegedly made at a press conference announcing the institution of drug-related
forfeiture proceedings against several parcels of real estate. The Department of Justice certified
that the challenged actions were within the scope of the U.S. Attorney's scope of employment
and sought substitution of the United States as defendant, along with dismissal of the action

' because of the slander exception to the Federal Tort Claims Act. The district court granted this
relief, ruling that the administrative scope certification was conclusive. On appeal, however, we
abandoned the argument that such certifications are nonreviewable, and supported the district
court's judgment on the alternate ground that the actions were plainly within scope. Defendant,
through private counsel, urged affirmance on the district court’s theory.

The Eleventh Circuit (Kravitch, Cox, and Dyer) has now reversed and remanded. On the
issue of the reviewability of scope certifications, the court agreed with our current analysis that
the certification was reviewable. While rejecting some of our further arguments regarding
deference to such cenrtifications, the court agreed that once the Attorney General certifies scope,
the burden is on the plaintiff to prove otherwise. The court declined to reach the merits of the
scope issue, remanding to the district court for further proceedings.

S.J. & W. Ranch. Inc. v. Lehtinen, No. 89-5990 (Oct. 10, 1990).
DJ # 157-18-2484

Attorneys: Barbara Herwig - (202) 514-5425/FTS 368-5425
John F. Daly - (202) 514-2541/FTS 368-2541
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TAX DIVISION

Third Circuft Holds That Settlement Of Mummllllon Dollar Gambling Debt
Did Not Result In Discharge Of Indebtedness Income
On 0010ber 10, 1990, the Third Circult, in a 2-1 decision, reversed the Tax Court’s reviewed

11-8 decision and held for the taxpayer in David Zarin, et al. v. Commissioner. Taxpayer, a
heavy gambler in Atlantic City, established a line of credit at Resorts Casino. Resorts advanced
him $3,435,000 before cutting off his credit line. Resorts sued to collect this debt. Taxpayer,
arguing that the debt was unenforceable under New Jersey law, denied liabllity. In 1981,
taxpayer paid Resorts $500,000 in settiement of the dispute.

The Commissioner asserted that taxpayer realized income from discharge of indebtedness
in the amount of $2,935,000 (the difference between the amount of the debt and the amount paid
in settiament of the debt). In reaching its decision in favor of the taxpayer, the Third Circuit held
that the discharge of the unenforceable debt does not give rise to income from discharge of
indebtedness. It also relied on the principle that the settlement of a disputed debt does not give
rise to income, rejecting our argument that this principle applies only where there is a dispute
regarding the amount of the debt.

L B B I

Fourth Circult Upholds *Blanket' Claim Of Privilege In Summons Case

In a published opinion decided December 6, 1990, the Fourth Circuit reversed the order
of the District Court directing the taxpayer to comply with an IRS summons in United States, et
al v. Sharp. The District Court had ordered enforcement of an IRS summons seeking financial
records and documents for years in which the taxpayer had failed to file federal income tax
retumns. Taxpayer failed to comply with the court order, and the Government sought to have
taxpayer held in contempt. Taxpayer then appeared before the IRS agent and raised a Fifth
Amendment privilege claim in response to each IRS question. The District Court ordered taxpayer
to respond to the questions, finding that his fear of self-incrimination was unfounded in light of
the Government'’s representation that it had no present intention of pursuing criminal prosecution.

In reversing, the Fourth Circuit rejected the Government's argument that the taxpayer was
precluded by res judicata from raising the Fifth Amendment claim for the first time during the
contempt proceedings.and found that the information requested by the Government was
potentially incriminating, since taxpayer had failed to file retumns for the years in issue and the -
statute of limitations for prosecution for the 1982 year was still open at the time the summons
was enforced. The decision might be viewed as being in conflict with United States v. Schmidt,
816 F.2d 1477 (10th Cir. 1987) and United States v. Reis, 765 F.2d 1094 (11th Cir. 1985).

LR 2R 2R 2N
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" ADMINISTRATIVE ISSUE
. Career Opportunities
M«W

The Office of Attomey Personnel Management, Depanment of Justuce is seeking an
experienced attorney for the Executive Office for United States Attomeys’ Legal Counsel's office,
in Washington, D.C. Incumbent will function as the Deputy to the Legal Counsel and must have
legal expertise in the areas of Personnel and Administrative Law, Equal Employment Opportunity,
Ethics Statutes, and Standards of Conduct. In addition, applicants should be familiar with the
. workings of the Department of Justice. Previous supervisory experience Is preferred along with
work expenenca in a Chief Counsel/General Counsel's Office. . ,

' Apolicants must possess a J.D. degree, be an active member of the bar in good standing
(any Jurisaicticn), and have at least five years post-J.D. experience. Applicants should submit
a resume or SF-171 (Application for Federal Employment), writing sample, and current
. performance appraisal to: Executive Office for United States Attorneys, Department of Justice,
Room 6207, Patrick Henry Building, 601 D Street, N.W., Washington, D.C. 20530, Attn: John C.
Summers, Personnel Management Specialist. The position is a GM-14 with a salary range of
$50,342 to $65,444. This advertisement will remain open until the position is filled.

L B N R

Ofﬂce’of Consumer Litigation, Civil DMsIon

The Office of Consumer Litigation, Civil Divisioh, is seeking an Assistant United States

Attorney to serse a detail in its office in Washington, D.C. for a period of six months or more.
The Office represents the government in criminal proceedings and civil suits instituted against
corporations and individuals engaged In violations of the Federal Food, Drug, and Cosmetic Act.
Cases address such matters as generic drugs, bulk animal drugs and steroids trafficking. The
Office’s practice is in large part criminal with cases handled from the grand jury stage through
final disposition. In addition, the Office is assigned a number of appeals, both matters handled
by the Office at the district court level and certain direct review cases under the Federal Food,
Drug and Cosmetic Act. Other affirmative litigation by the Office covers such areas as hazardous
and unsafe products, unfair and deceptive advertising practices, odometer tampering, unfair
consumer credit and debt collection practices, fraudulent practices in areas such as franchising,
used car sales, and door-to-door and mail order sales. The Office also defends the government

in suits challenging federal policies and initiatives relating to foods, drugs, medical devices and '

other consumer products.

If you have any questions, please call John R. Fleder, Director, or Margaret A. Cotter,
Assistant Director, Office of Consumer Litigation, at (FTS) 367-0134 or (202) 307-0134.

LR R 2R AN J
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Signlificant Payroll Changes

Attached at the Appendix of this Bulletin as Exhibit D is a list of significant payroll changes
which will be effective in pay periods 01 through 03 (December 16, 1890 - January 26, 1991).

For further information on these changes, please contact your Administrative Office.

-
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Diners Club Government Card Program

In the United States Attorneys’ Bulletin, Vol. 38, No. 8, dated August 15, 1990, at page 201,
and the July and August, 1990 issue of For Your Information, Vol. 11, No. 7, at page 5, the
subject articls states, Inter alia, ®. . .travelers are expected to pay Diners Ciub. . .upon
reimbursement of their travel funds.®* The underlined portion ot this statement is misleading in
that it appears that employees are permitted to delay paying Diners Club until such time as they
receive reimbursement of their travel funds. ' : . :

The traveler will receive a monthly statement directly from Diners Club. The traveler is
expected to pay the amount, in full, within 25 days of receipt of the statement, even it
reimbursement of travel funds is not received prior to receipt of the statement. The Employee
Card Account Agreement, a copy of which was provided to cardholders along with their credit
card, states that, "The Account will be past due unless Diners Club receives the amount shown
on the billing statement. . . within 25 days of the date of the billing statement.”

For further information, please contact your Administrative Officer for a copy of U.S.
Department of Justice ATM Cash Advance Program Policies, Procedures, and Enroliment Guide,
prepared by the Financial Operations Service, dated June 1, 1890.

L
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APPENDIX
— CUMULATIVE LIST OF -

CHANGING FEDERAL CIVIL POSTJUDGMENT INTEREST RATES

(As provided for in the amendment to the Federal postjudgment .

~ interest statute, 28 U.S.C. §1961, effective Octobe; 1, 1982)

Effective Date  Annual Rate  Effective Date;‘ _ Annual Rate

10-21-88 8.15% 01-12-90 7.74%
11-18-88 8.55% 02-14-90 Z
12-16-88 9.20% | 03-09-90 8.36%
01-13-89 9.16% 04-05-90 8.32%
02-15-89 9.32% 0504-90 . 8.70%
03-10-89 9.43% 06-01-90 8.24%
04-07-89 9.51% 06-2&90 | 8.09%
05-05-89 9.15% 07-27-90 7.88%
06-02-89 8.85% 08-24-90 . 7.95%
06-30-89 8.16% 09-21-90 7.78%
07-28-89 - 7.75% 10-27-90 7.51%
08-25-89 8.27% 11-16-90 | 7.28%
09-22-89 8.19% 12-14-90 7.02%
10-20-89 7.90% |
11-16-89 7.69%
12-14-89 7.66%

Note: For a cumulative list of Federal civil postjudgment interest rates effective October |, 1982
through December 19, 1985, see Vol. 34, No. 1, p. 25, of the United States Attorney’s Bulletin,
dated January 16, 1986. For a cumulative list of Federal civil postjudgment interest rates from
January 17, 1986 to September 23, 1988, see Vol. 37, No. 2, p. 65, of the United States Attorneys
Bulletin, dated February 15, 1989. '
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UNITED STATES ATTORNEYS

DISTRICT U.S. ATTORNEY
Alabama, N Frank W. Donaldson o
Alabama, M James Eldon Wilson
Alabama, S J. B. Sessions, il
Alaska Wevley William Shea
Arizona Linda A. Akers
Arkansas, E Charles A. Banks
Arkansas, W . J. Michael Fitzhugh —
California, N William T. McGivemn
Califomia, E Richard Jenkins
Califomnia, C Lourdes G. Baird
Califomnia, S William Braniff
Colorado Michael J. Norton
Connecticut Richard Palmer e
Delawars William C. Carpenter, Jr.
District of Columbia_ Jay B. Stephens
Florida, N Kenneth W. Sukhia

- Florida, M Robert W. Genzman
Florida, S Dexter W. Lehtinen
Georgia, N Joe D. Whitley
Georgia, M Edgar Wm. Ennis, Jr.
Georgia, S Hinton R. Pierce
Guam D. Paul Vemier
Hawaii Daniel A. Bent
Idaho Maurice O. Elisworth
lllinois, N Fred L. Foreman
llinois, S Frederick J. Hess
Hlinois, C J. William Roberts
Indiana, N James G. Richmond
Indiana, S Deborah J. Daniels
lowa, N Charles W. Larson
lowa, S Gene W. Shepard
Kansas Lee Thompson
Kentucky, E Louis G. DeFalaise
Kentucky, W Joseph M. Whittle
Louisiana, E Harry A. Rosenberg
Louisiana, M P. Raymond Lamonica
Louisiana, W Joseph S. Cage, Jr.
Maine Richard S. Cohen
Maryland Breckinridge L. Willcox
Massachusetts Wayne A. Budd
Michigan, E Stephen J. Markman
Michigan, W John A. Smietanka
Minnesota Jerome G. Arnold
Mississippi, N Robert Q. Whitwell
Mississippi, S George L. Phillips
Missouri, E Stephen B. Higgins
Missouri, W Jean Paul Bradshaw
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DISTRICT U.S. ATTORNEY
Montana Doris Swords Poppler
Nebraska Ronald D. Lahners
Nevada Leland E. Lutfy
New Hampshire Jeffrey R. Howard
New Jersey Michael Chertoff
New Mexico - William L. Lutz
New York, N Frederick J. Scullin, Jr.
New York, S Otto G. Obermaier
New York, E Andrew J. Maloney
New York, W Dennis C. Vacco

North Carolina, E
North Carolina, M
North Carolina, W

Margaret P. Currin
Robert H. Edmunds, Jr.
Thomas J. Ashcraft

North Dakota Stephen D. Easton
Ohio, N Joyce J. George
Ohio, S D. Michael Crites
Oklahoma, N Tony Michael Graham
Oklahoma, E John W. Raley, Jr.
Oklahoma, W Timothy D. Leonard
Oregon Charles H. Tumer

Pennsylvania, E
Pennsylvania, M
Pennsylvania, W

Michael Bayison
James J. West
Thomas W. Corbett, Jr.

Puerto Rico Daniel F. Lopez-Romo
Rhode lIsland Lincolin C. Almond
South Carolina E. Bart Daniel

South Dakota Philip N. Hogen
Tennessee, E John W. Gill, Jr.
Tennessee, M Joe B. Brown
Tennessee, W W. Hickman Ewing, Jr.
Texas, N Marvin Collins

Texas, S Ronald G. Woods
Texas, E Robert J. Wortham
Texas, W Ronald F. Ederer

Utah Dee V. Benson
Vermont George J. Terwilliger Wl
Virgin Islands Terry M. Halpemn
Virginia, E Henry E. Hudson
Virginia, W E. Montgomery Tucker

Washington, E

John E. Lamp

Washington, W
West Virginia, N
West Virginia, S

Michael D. McKay
William A. Kolibash
Michael W. Carey

Wisconsin, E John E. Fryatt
Wisconsin, W Grant C. Johnson
Wyoming Richard A. Stacy

North Mariana Islands
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Mr. Chairman and Members of the Commission:
I would like to thank the Commission for the opportunity to

appear before youytoda& to discuss the views of the'department.of
| Justice Environmeﬁt and Natural Resources Divisionién the::
sentencing of organizational offenders. The Envirgnment D;yision
(formeriy Land and Natural Resources) has developed a close
working relationship with the Commission since 1985, and my
comments today are offered in the spirit of that relationship.
At the outset let me say that we support a catéfully crafted set'
of guidelines which would'gdvern organizational sentencing. We
believe tﬁat just as the individual guidelines hﬁve brought
certainty and consistency to sentencing for environmental crimes,
so can appropriately structured organizational guidelines, which
retain the fundamental philosophy of providing more predictable
and consistent senfencing.

If adopted by the-Commission, the Justice Department’s
proposed guidelines for organizational sentencing would
significantly strengthen our nation’s efforts to'protect our .
environment. Clear guideliﬁes imposing stiff, certain penalties
for environmental crimé would deter violations by providing a
more definite counterbalance to the cost of compliance. ‘The
sentencing process should be expedited by guidelines that provide
predictable punishment‘for the great majority of crimes, while
leaving exceptional cases for consideration as departures under
bthe #1oss/gain doubling” provisions of the Criminal Fine
Improvements Act. 18 U.S.C. § 3571.
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At the risk of reiteratzng my colleagyes’-—eloguent -
discussion of the need for an 'offense-level’ approach to
sentencing, which'the Depertment’s propesal. incorporates, I would

like to focus on aspects of the Commission_s proposal that could

T seriously undermlne the sentencing process,.for organizational

defendants in env1ronmenta1 offenses.ﬂggx;two primary concerns

focus on the ”“gain-loss” calcuiation 3s:4a .basis for “typical”

'sentencing and the role given to mitigating factors.

If a ’gain-loss'<a1tefnative isvcngsenjas~asbasic-part of

.tthe standard approach for sanctioning oxganjzations under

guidelines, judges, probation officers, and prosecutors will be
required to engage in a lengtby_exeminet;onyinyorder to quantify
the social cost of pollution in each case. .. Such an inquiry would
be quite time consuming,and‘purdensome for the court and the
oarties and would likely produce disparate xresults in similar -
cases. By attempting to‘tecalculate inﬁeachucase‘the factors
'already»included in the offense levels.fgr-environmental crimes,
the proposed guidelines would defeat the whole purpose of the
offense-level system developed by the Commission. Moreover, the
Commission’s proposed guidelines create the potential that
mitigating factors will dramatically reduce-fines based largely
on post-violation conduct that many environmental laws already
require. This problem is compounded by the lack of aggravating
factors to offset mitigators. The net;tesult could be that many
pollution fines would be so reduced as. to become an acceptable

»cost” of doing business.
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As Assistant Attctpcy General Mueller testified earlier, the
Department’s approach %; both straightfarward and similar to
existing sentencing gpidqlines for individuals. It is our view
that, by overly conplsca;ing the guidelines vith gain/loss ‘
calculations and vague er overly generous mitigetion factors, the
Commission’s approach cbgld defeat one of the main purposes of
having sentencing 9“*9‘&@"33 in the first place: to place
explicit boundariaes on the exercise of judicial discretion in the
sentencing process séfthat similar offenders in different courts
will find themselvesiggoeteq similarly. By promulgeting a systes
withlﬁwists and turss that will inevitably lead to calculation,
recalculation and reealgqlation of the recalculation, the
Commission’s proposed gqidelines run the risk ef becoming self-_
defeating. Adherencq in the organizational context to the
#offense-level” approach. employed by the sentencing guidelines
for individuals, is easential in order to serve the purposes of
the Sentencing Refotq‘ﬁqt of 1984 -- just punishment, deterrence,

protection of the publie from further crimes of the defendant,
and rehabilitation.

Offense-level v. G - oac ett ’

The Commission’s proposed guidelines could seriously
undermine our ability t9 obtain expeditious and fair sentencing
after convictions. As we understand it, each sentencing will
require the government to establish the value of the defendant’s

gain and society’s loss. One proposal would require the court to
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recalculate the offense level at the sehtencing stage by using
th; gteater of ﬁhree factors: (1):§heAgrqss pecuniary gain, (2)
the gross pecuniary loss, or (3) ahlglternative amount set»férth
in a table of offense levels, § 8C2.1(c). Another proﬁosalvwoﬁld
allow the couft to choose whichever of these three factors it
thinks is 'appropriake.'_s 8C2,1(d5(2) n.2. VWhile a calculation
based on the nature of tﬁé conduct (offense leﬁel) will A
inevitably require introduction of some evidence which is beyond
the essential elements of the offense, it will at least.start
with evidence which was common to the govérnment's caée in chief.
A gain-loss approach requires an entirely different kind of
evidence, which in environmental cases can be particularly
challenging to dévelop, quantify and easily introduce in the
short period of time between indictment and sehtencing.

In the context of environmental violations, this approach is
inappropriate and extremely burdensome because the resources
protected by our environmental laws often defy easy calculation
and necessarily include many non-pecuniary values that are
difficult to quantify. For example; the Department of the
Interior spent sevén years attempting to devise a system for the
calculation of natural resource damage, bnly.to have'their
regulations invalidated by the D.C. Circuit for failing to
evaluate many intangibles. Ohio v. Dept. of Interior, 886 F.24
432 (D.C. Cir. 198%). Calculation of the defendaht's gain from
vioclation of an environmental law can also involve difficﬁlt

assessments of the cost of compliance, especially where



~compliance would have involved alteration of production processes
or development of new technologies.ﬂ Moreover, this tinkering
~ with offense levelé'is particularly dangérous in the context of
environmental law because a judge may nét understaﬁd the full
extent of the social costs posed by an énvironmen:;i offensel or
may be sympathetic to defense arguments that the loss, calcﬁlated
in terms of the lost commercial value of land and animals, is not
serious, and could even conclude that the offense-level fine is.
unduly harsh in comparison. ‘ ' | N
By requiring the court to focus on gain and ioss in
situations where the penalty should inciude non-ﬁonetary harm,
that harm would be unduly minimized or even ignored, when in fact
it could be by far the more serious aspect éf the crime. For
example, the commercial value of a fur seal pelt is $15,
according to estimates by the Department of the Interior, but no
one would argue that a polluter who illegally dumps toxic waste
and kills a thousand fur seals should be fined $15,000. The
problem is compounded when one attempts to calculate the loss,
pecuniary and otherwise, of a éomplex ecosystem like a marsh or
estuary. In situations where the threat or damage té the
environment is so serious as to greatly exceed the values

contemplated by the tables for fines and the applicable offense

1 In United States v. Haves, 786 F.2d 1499, for example, a
corporation was fined only $2500 for eight felony convictions.
The company illegally disposed of toxic, flammable and explosive
wastes in residential neighborhoods and open fields in Alabama.

S




- guidelines, we would consider seeking relief under the Criminal

Fine Improvements Act. 18 U.S5.C. § 3571(d).

The Divisioﬁléeeks fines under this Act’s “double loss or ——

'_gain' provision in»extraordinary situations, not our 'haéttland' ‘

.cases. The Commission’s proposed guidelinesAwould requi:e us

to engage in calculations appiopriate only in débarturegéfrom the
offense~-level systen. |

The Department’s offense-level approach assures thaﬁ the
seriousness‘of an offense, as measured by the offense level the
Commission has assigned.toboffenseg in Chapter Two of the 7 T
Guidelines Manual, is reflected in the penalty imposed on an
organization. Intangible factors such as the risk of harm

created by defendant’s conduct or defendant’s impact on values

that defy monetary assessment are included in the offense level

" and, where that offense level is used as a guide to the

appropriate fine, are translated into an appropriate penalty by

" the guidelines. The Department’s approach recognizes that the

defendant’s gain or society’s loss should increase the available
fine, but treats this calcq;ation as an additional factor that is
only apblied in appropriate cases, not an integral part of the
fine calculation in all cases. By establishing fines based on
the offense level, the Department’s proposal assures that an
environmental offense is penalized according to harm caused or
threatened, and éeflects important non-monetary factors that are

recognized by the current individual guidelines but may be

1}



undervalued by the Commission’s proposed reliance on a loss-gain
¥

approach in every case.

The Commission has proposed to further mitigafe the
potential impact of fines based on gross pecuniary loss by
eliminating that loss from consideration where tge organization -
has a program to prevent and detect violations. §8C2.1(d)(2).

If adopted, this guideline could interfere with regulatory
schemes painstakingly developed by Congress and the Environmenta;w
Protection Agency by reducing penalties for the violation of
substantive requirements based on the defendant’s compliance with
procedural requirements. The Clean Water Act’s diécharge permit
system is an example of a mixture of procedural and substantive
requirements that would be affected, because these permits
typically require discharge monitoring. Where the defendant had
obtained the required permit and conducted discharge monitoring,
but violated a permit requirement-- For example, illegally
discharging a toxic chemical into the water supply-- we would be
precluded from claiming a higher fine based on pecuniary loss,
such as a city’s costs in tapping a new water supply. Even where
they are not required by law, these programs are easily produced
on paper and shown to a court but, by definition, have failed to
prevent a violation.

The Commission has also proposed to exclude gross pecuniary
loss where ”"the offense conduct that triggered the orgénization's
criminal liability involved neither intentional, knowing, nor

reckless criminal conduct.” § 8C2.1(d)(2). This provision would
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also_aﬁeka ;imitation not consi@e;ed'approp:ﬁate by cengfese'in
the-basic-federal criminal fine statute, .18 U.S.C. § 3571.

. -The vast majority of environmental crime is prosecuted under
gerieral intent standards. However, there are exceptions in’
provisions for criminal llability on the basis of negliqence or
strict liability, which are generally treated as misdemeanors.
Ccongress has specified maximum fines for such offenses. Those
limits may be exceeded oniy in exceptional cases that qualify as
*departures” under the loss doubling previsions of theICriminei
Fine Improvements Act. The Exxon Valdez case is AAe such |
exception, where catestrophic loss may appropriately drive fines
above those specified for misdemeanors.

Finally, the Commission has proéosed exclueion of pecuniary
loss where that loss was “substantially greater than would have
been anticipated by a reasonable person acting under the
circumstances” in which the organization or its agents acﬁed.

§ 8C2.1(d)(2). Addition of this factor would lengthen and
complicate the sentencing proceedings by raising complex

*proximate cause” issues.

ence o avat a
One of our most serious concerns with the Commission’s draft -
ie its use of numerous mitigating factors that could result in a
drastic reduction in the fine levels, compounded by the iack of
countervailing provisions requiring an increase in the fine for

aggravating factors. The asymmetry of this proposal is
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inconsistent with the individual guidelines currently in .effect.

Especiallf in-envirpnmental crime, responsibility for a crime may f;
as easily lie with insgitﬁt;onal‘forces,‘such as the dépanGSAof -
incréaseﬁ production, as with individual motiVations_iike o
personal wealth. The deterrent effe&t of stiff fingg@is made all
the more necessafy where an qrganization may consider a lower
fine paft of the cost of doing business. |
TheAéommission's proposal should be amended to include an
increased offense level for elements of conduct that reflect .. _.
increased seriousness of an offense or a greater need for
deterrence. The use of aggravating factors is consisfent with
the individual quidelines, which provide a number of generally
applicable aggravating factors. The Department has proposed
aggravating factors for organizations that include the following,
among others: (1) high-level organizational inveolvement, |
(2) prior qriminal history or prior similar misconduct-
adjudicated civilly or administratively, (3) violation of a
judicial order or injunction, (4) bribefy or obstrucﬁion of
justice, and (5) targeting vulnerable victims, which is of
particular concern with crimes like the dumping of toxic waste.
The absence of an aggravating factor for repeat offenderd is a
particularly serious omission from the Commission’s proposal.
The fact that two organizations can receive the same fine for
similar offenses, despite the fact thét one had a prior criminal

record or a civil record of similar misconduct, is a significant

weakness in the Commission’s draft. -

9
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The Commission’s diaft proposes a system where fine ranges
may appear to be sufficiently high, yet may be reduced

dramatically if certain mitigating factors are breéenﬁ. See

§8C2.1(e). While the Commission’s goal of guiding post-violakion

behavior is blearly laudable, and to a limited extent - )
incorporated into the Department’s proposai, these mitigatiné
factors are given such power under the Commission’s scheme that
they would interfere with many environmental statutory schemeé
that rely on fines to enforce substantive standards like the
amount of a certain toxin that may safely be released into our
air. As I noted before with regard to the proposed elimination
of pecuniary loss from fine calculation based on a defenéant's
prevention and detection program, these mitigators should prove
quite easy for most organizational offenders to meet because many
of these mitigators are required by environmental lays. As a
result, significantly mitigated sentences will be routinely
granted, substantially damaging our ability to enforce
substantive standards by over-rewarding compliance with routine
procedural requirements which are generally réquired by law.

The Commission’s mitigators are not;only'eésily earnéd, they
have a profound impact on the multipliers for'offense amounts.
Up to eight points may be awarded for conduct already required by
law, reducing the minimum and maximum multipliers from two and

three to .35 and .55 respectively. A guilty plea would reduce

10
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these ”"multipliers” down to .15 and .25. This drastic rédqction,
apparently premised on the suppos;d inequ;ty.of vicarious
liability, is inconsistent with federal criminal law and the
offense level system. While some offenders deserve reduced
punishment because of a variety of factors, includipg a low level
of organizational involvement in the offense, the dégree of
mitigation must be carefully measured sc'as not to thwart the
deterrent purpose of federél criminal law, which applies to both
individuals and organizations.

Under the first mitigator, § 8C2.1(e) (2)(a), organizations”
are granted a four-point reduction (out of a possible nine) for
voluntary and prompt disclosure of the offense, reducing the fine

multipliers to 1.15 and 1.80. This is a large reduction for

_ complying with a requirement which, if not observed, carries

criminal or civil sanctions in many environmental laws.2 The
Department’s proposal allows a reduction of one offense level for
prompt notification.

As an alternaﬁive to this mitigator, under the Commission’s
proposal a corporation may receive a three-point reduction if it
shows that both prior to the offense it had, and after the
offense continues to maintain, an ”effective program to ﬁrevent
and detect violations of law.” § 8C2.1(e)(2)(A)(ii). Given the

breadth of this mitigating factor, compliance programs which are

2 gection 103(b) of the Comprehensive Environmental
Response, Compensation, and Liability Act (”Superfund”) includes
a penalty of fines and 3 to 5 years in prison for any person who
fails to notify the government as soon as he has knowledge of a
release of toxic chemicals. 42 U.S.C. § 9603 (b).

11



well-documented will be rewarded regardless of whether or not
. ¥ :

. they represent serious efforts at compliéhce. Furthermore, this

mitigator may apply despite repeat violations, if the pie?ious
violations were sufficiently dissimilar.3 Thus, it appears that
many organizations would receive substantial credit simply for
having a compliance program that under many eﬁvifbhmental
reéulatory,schemes is fequired by law, eveh when that compliance
program failed. §See, e.g. 33 U.S.C. § 1314(1),,1316(3) (Clean
Water Act discharge monitoring and reporting requirements);

Second, if despite due diligence) the organization also
shows a lack of knowledge of the offense by any person in a

policy-influencing or legal compliance position or by anyone who

" exercised substantial managerial authority, it would qualify for

a further two-point reduction. As Application Note 7 readily
admits, this mitigator virtually duplicates the previous
mitigator, combining to reduce the “multipliers” to roughly half.
Finally, if the organization “complies fully” with
government invesiigators it would be entitled to ocne mitiggiion
point and a second if it also accepted responsibility for the
offense by pleading gquilty pfior to commencement of trial and
took “prompt and reasonable steps to remedy the harm caused by

the offense.” Thus, in a crime that constitutes a level 26

3 Application Note 7 addresses this problem only by stating
that the factor *"will not ordinarily apply if the organization
has been guilty of prior similar misconduct” since such an
organization was on notice that the misconduct could occur. A
failed compliance program characterized by the past occurrence of
dissimilar offenses would presumably remain eligible for this
mitigating factor. ' :

12



offense, which undef the Departmenf's propoéal could #t’best be
reduced to a level 22 offense of $6,500,00 to $18,000,000, the
nine mitigation points éwarded for procédﬁral complianég ﬁitp the
law and admission of guilt would, under theICOmmgssioﬂfs

) pfoposal, almoét automatically reduce‘thé'organizatioh'sjfiné to.
a maximum‘of $€675,000 and a minimum of $4os,doo (under .
Alternative B). .The large scope of mitigating factors, many of
which involve considerable discretion in application, could
perpetuate undesirable disparities in sentencing. |

Moreover, if an organization meets the conditions for all
mitigating factors set forth in §8C2.1(e), the draft states that
a downward departure may be warranted. §8C5.18. Since the
proposed guideline itself provides a reduction in the mihimum
multiplier to 0.15, this invitation to depart downward would
likely result in the imposition of zero fines, except where a
statute establishes a minimum mandatbry.fine.

The Alternative § sc2.1(é) amounts to #‘reformulation of éhé
first proposal, except that post;offensa coﬁduct would Qllow a
corporate offender to add seven points out of a possible nine to
its 'mitigation; score under the first alternative, while all
eight points available under the second are based on poatlcffansa
conduct. The Department’s proposal placés much lesﬁ importance
on eleventh-hour conversions. _ | ; ”

It will be extremely difficult for a goQarnment attorney to
rebut evidence of post-crime mitigatibn once it is iﬁtroduced by

corporate defense counsel at the sentencing hearing. The

13
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government will typically not have access to such information.

Presuﬁably, diécove:y will be unavailabie; and the grand jury

‘cannot be used to obtain evidence of events (such as remedial

steps) which occur after indictment.
The gquidelines recommended by the Department of Justice do
establish a number of mitigating factors that refiect reduced’

culpability or a decreased need for punishment or deterrence.

' These include: (1) reporting df the offense tb governmant'

.authorities promptly upon discovering it, (2) a reasonable lack

of knowledge of the offense'by high~level hanagemenf, (3) an
offense that represented an isolaﬁed incident of criminal,' |
activity committed despite organizational policies aﬁd programs
aimed at preventing it, and (4) substantial cooperation of the
organization in the investigation or substantial steps by it to
prevent a récurrénce of similar offenses. A meaningful reduction
in the fine would result if all the mitigating factors were - |
present in a given case. However, the mitigating factors we
propose would not unduly reward corporaté activity thﬁt has
failed to prevent crime. Moreover, these mitigators would not

apply where they are specifically incorporated in the offense

level or if the factor is_inherent in the offense.

o

Probation
With regard to probation, we appreciate the Commission’s
efforts to respond to our earlier concerns by encouraging a court

to "consider the views of any government requlatory body that

14



oversees the conduct of the defendant relating to the offe’nsevof ‘ :

)

Y )
conviction.” § 8Dl1.3(e), Application Note 1. However, in order

to provide an effective probation scheme, the guidelines must
assure the government access to all relevant information
regarding a proposed compliance plan and any reports or ) v
inspections relating to the implementation of an adopted plan.j
This is essential to give the government the opportunity, and the
court the ability, to evaluate the adequacy of very technical
requirements used in environmnantal compliance plans, and to
evaluate the organization’s implementation of that plan. The
probation guidelines must also state specifically that no
compliance pian shall be approved wnich is inconsistent with
relevant statutory and regulatory requirements. Courts should
ensure that probation provisions incorporate and thereby
reinforce relevant requirements of federal lew. _

The Commission’s probation guidelines would allow
examination of books, records, and people, but it is silent on
actual facility inspection, which is critical to any compliance
evaluation. Compliance failures which would be apparent to the
trained eye of an inspector may not emerge from documents or from
people who may have an interest in being less than candid.
Moreover, the court should be encouraged to oonsuit with
appropriate regulatory experts such as federal and state agencies

with regulatory authority, in devising probation provisions and

overseeing compliance plans.
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": Section 831 3 limits community service. as a condition of

probation, to situations where it *is reasonably designed to

repair the harm caused by the offense.‘ This section should make

clear that community servzce is not a substitute for a fine, .
remedial order or restitution, and that it is ordered as a
sanction directly related to the offense.“ Community service
often does not carry the stigma of other penalties. Unless

community service is directly linked to the offense, it may be

portrayed to the public as a form of altruism or atonement on the

part of the convicted organization.

Moreover, fines should be the primary and most powerful
penalty for, and deterrent to, criminal activity. Probation
should be reasonably related to the nature and circumstances of
the offense, the history and characteristics of the defendant,
and the purposes of sentencing and involve only such deprivations
of liberty or property as are reasonably necessary to effect the
purposes"of sentencing. The Department’s proposed guidelines
require organizational probation in certain circumstances =-
e.a,, to ensure payment of a monetary penalty, as a mechanism to
impose restitution, if the organization or its upper management
was recently convicted of similar misconduct, or where tne court
finds that probation is necessary to ensure that changes are made
to reduce the likelihood of future criminal conduct. The
proposal also provides conditions of probation that authorize,

when appropriate, periodic submission of reports by the defendant

~

16



to the court or prob;tion officer and development of a gmnpliance ‘ )
plan aimed at preventing'é recurrence of crininal'behavior. |
. : :
I thank the Commission for this ;pﬁortunitf:tojexplain'the
position of the Environment andANatural Reabufcgs Division. -We
look forward to working with the Commission on the creation of
final quidelines that will strengthen ouf enforcement efforts by

providing strong, certain penalties for organizatioﬁal crime.
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‘ Cruel and Unusual Punishment

o &th Clrcuit reversas district court’s interpretation
of environmental guideline. Pg. 4 :

* 11th Clrcult reverses enhancement of offense level
for role in continuing criminal enterprise. Pg. 4

. nhCIrwitravefsasenbancememwhmweépons
were not related to offense of conviction. Pg. 5

e 10th Clrcuit vacates consecutive sentences for -
muitiple firearms in one drug offensa. Pg. 5

¢ 11th Clrcuit allows criminal history points for prior
that was pradlmte for crime of conviction. Pg. 6

e 6th Clrcuit rejects calculation of clean-up costs of
environmental contamination. Pg. 6

' 5th Clreut upholds consideration of misdemeanors
that occurred after guilty plea.  Pg. 8

¢ 10th Clreuit upholds assessment of criminal history
points for domestic violence crime. Pg.8 - '

e gth Circuit upholds one year supéwised release
term for misdemeanor. Pg. 9

¢ 1st Clrcuit sdggests downward departure based on
rehabilitation may be proper in rare cases. Pg 9

e 4th Clrcuit reverses departure for drug dealer's
charitable gifts and community relations. Pg. 10

e 10th Clrcuit finds attorney’s incorrect estimate of
guidelines did not make plea involuntary. Pg. 12

¢ 2nd Clrcuit holds that legal seizure does not bar
later forfeiture action. Pg. 13

6th Circuit rejects claim that bribery sentence was barsh

and excessive. (105)(220) Defendant was an elected dity
councilman convicted of violating the Hobbs Act by soliciting
a bribe. Defendant was sentenced to 30 months in prison, a
$3,000 fine and two years of supervised probation. The 6th
Circuit rejected defendant's argument that his seatence was
barsh and excessive. Defendant's sentence was within the

-applicable guideline range. The seatence was also not cruel

and unusual because it was not grossly disproportionate to
the severity of his offense or to the seantence imposed on
similarly situated criminals. U.S. v. Peete, _ F2d __ (6th
Cir. Nov. 28, 1990) No. 89-6269.

Gmdeline Sentences, Generally

‘9th Circuit upholds guideline for failure to appear despite

acquittal on underlying charge. (120)(320) Defendant failed
to appear on drug charges. He was later apprehended and
tried jointly on the drug charges and for failing to appear.
The judge granted his motion for judgment of acquittal on
the drug charges and he then pled guilty to failure to appear.
On appeal, defendant argued that guideline section
2J1.6(b)(1) violated the statutory mandate by failing to dis-
tinguish between a defendant's conviction of the underlying
charge and his acquittal of that same charge. Making a
*narrow inquiry” into whether the Sentencing Commission's
construction is "suffciently reasonable,” the 9th Circuit fouad
it reasonable for the Commission to consider the maximum
term of imprisonment for the underlying offense without re-
gard to whether the defendant is actually acquitted. The
court distinguished the 8th Circuit’s opinion in U.S. v. Lee,
887 F.2d 888 (8th Cir. 1989) which held that the Commission
violated its statutory mandate by failing (0 consider the ac-
tual sentence imposed on a defendant who failed to appear
after she had been sentenced. U.S. v. Nelson, _F2d __ (Sth
Cir. Nov. 27, 1990) No. 89-50578.
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11th Circpit finds defendant did not withdraw from con-

spiracy prioe to effective date of guidelines. (125)(380) De-

" - fendant argued that he should not bave been seatenced un-

der the guidelines for his conspiracy conviction because bhe
engaged in no criminal activity after the effective date of the
guidelines. The 11th Circuit rejected this. contention. The ex
post facto clause does not bar application of the guidelines to
conspiracies that began before and continued after the ef-
fective date of the guidelines. In order to avoid sentencing
under the guidelines, a conspirator must prove that he with-
drew from the coaspiracy prior to the effective date. Defean-
dant alleged that he refused to make any further drug
courier trips prior to the cffective date. However, mere
cessation of criminal activity does not constitute withdrawal
Moreover, defendant continued to demand payment for his
earlier trips. Defendant’s assertion that he refused to act as
a courier was irrelevant if he continued to demand that he be
paid for his prior illegal activity. U.S. v. Naon, __ F2d _
{11tk Cir. Dec. 7, 1990) No. 88-4001.

General Applicaﬁon Principles
(Chapter 1)

1st Clreuit opholds calculation of ofense level based upon

defeadant's receipt of 11 previous express mail packages.
(170)(250)(260) Defendant was arrested in possession of an
express mail package containing three ounces of cocaine.
The envelope was the 12th similar express mail package de-
fendant had received during the past eight months. The
sender’s receipt for all 12 packages were in the same hand-
writing, bore a series of fictitious trade names as the origi-
pator, and contained four different return addresses (three
of which were nonexisteat). The district court concluded
that the mailings were part of a common scheme, and esti-
mated that defendant bad handled 300 grams of cocaine.
The 1st Circuit upheld the determination. The repetitive

-nature of the mailings, their common origin and destination,

their frequency over a brief time span, defendant’s admission
that he supported himself by selling drugs, defendant's lack
of any known employment, and defeadant's acknowledge-
ment that he owed the sender money for an earlier debt
forged the “requisite linkage® betweea the shipmeats. This
evidence also adequately supported the district court’s de-
termination that the shipments contained cocaine. The dis-
trict court’s estimation of the amount of cocaine involved was
conservative and performed with adequate regard for defen-
dant's rights. Over 25 percent of the weight of the seized
package contained cocaine. In estimating the contraband
contained in the missing packages, the judge found, on aver-
age, that 20 percent of the weight was cocaine. U.S. v. Skiar,
2d __(1st Cir. Dec.'3, 1990) No. 90-1450.

Sth Circuit refuses to review whether guideline section 1B1.3
was legally adopted. (170)(800) Defendant argued that the
Sentencing Commission exceeded its authority in promul-

gating the ‘relevant conduct” guideline section 1B13. The
Sth Circuit refused to consider this argument since defendant
raised it for the first time on appeal The court found that
no "manifest injustice® would result from its failure to review
the legality of defendant’s sentence, since defendant’s guide-
line seatence was to run concurrently to his sentence on pre-
guidelines convictions. U.S. v. Cockerham, __ F2d __ (5th
Cir. Dec. 4, 1990) No. 89-8056. -

SﬁwthWMUmw
coaduct to offense of coavictioa. (170)(220) Defendant was a
bank president convicted of various counts of bank fraud.
His offense level was increased by nine under guideline sec-
tion 2B1.1, based on the district court's consideration losses
caused by transactions underlying dismissed counts as rele-
vant conduct. Defendant argued that the dismissed counts
should not be considered relevant conduct because they were
of a different type and were perpetrated in a different time
frame than the bank fraud. The Sth Circuit rejected this ar-
gomeat. The dismissed counts involved misapplication of
bank funds through a loan and a letter of credit. Defendant
beld the same position at the bank as he did during the of-
fenses for which he was coavicted. Defeadant continually
made use of his position at the bank to improperly engage in
loantramactionsfonhebmﬁto(himsdfandothm De-
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fendant also contended that no “loss” to the bank occurred
because the loans at issue were repaid. However, the
commentary to guideline section 2B1.1 defines loss to -
clude the value of ail property taken, evea if recovered or
returned. U.S. v. Cockernam, _ F2d __ (5th Cir. Dec. 4,
1990) No. 89-8056. :

9th Circuit looks beyond the crime of coaviction in im-
posing firearm enbancement. (170)(280) The 9th Circuit
stated that it was bound by the language of guideline section
1B13(a)(2) which says that specific offense characteristics
“shall be determined on the basis of ... ail acts and omis-
sions that were part of the same course of conduct or com-
mon scheme or plan as the offense of conviction.” Thus the
court held that *for purposes of the firearm enbancemeat”
the district court properly looked to all of the offease con-
duct, not just the crime of coaviction. Distinguishing other
cases, the court said that it has never required that guns and
drugs be found in proximity to cach other, in order to sup-
port a fircarm enhancemeat. It must oaly be shown that the
defendant *possessed the guns during the commission of the
offense, and that it is sot clearly improbable that the guns
were connected with the offense.” US. v. Willard, _F2d __
(Sth Cir. Nov. 27, 1990) No. 89-30206.

6th Circuit reverses district court's interpretation of eavi-
roomental guideline. (180)(355) Defendant pled guilty to
charges of not reporting the release of hazardous wastes iato
the eavironment. Deféndant was sentenced under guideline
section 2Q12, which provides for a four level increase ia of-
fense level if the offense involves release of a bazardous sub-
stance. The commentary notes that this subsection assumes
a discharge into the environment resulting in actual eavi-
ronmental contamination. The district court refused to in-
crease defendant's offense level under this subsection, find-
ing that the government had failed to prove actual eaviron-
mental contamination. The 6th Circuit reversed, finding that
the district court misinterpreted the guidelines. Although
the commentary “illuminates the intent of the section's
drafter," the express command of a guideline section may not
be countermanded by the commentary. The language of
guideline section 2Q1.2 does not dilferentiate between a re-
lease that causes enviroamental contamination and one that
does not. U.S. v. Bogas, _ F2d __ (6th Cir. Dec. 3, 1990)
No. 90-3228. :

—— ]

Offense Conduct, Generally
(Chapter 2)

6th Clrcuit upholds application of guideline section 2E1.4 to
defendant who attempted to hire hit man to kill wife
(210)(290) Defendant pled guilty to using an interstate
commerce facility in an attempt to have his wife killed. The
6th Circuit rejected defendant’s argument that he should
have been sentenced under guideline section 2A21

{Conspiracy or Solicitation to Commit Murder), rather than
gwdclme section 2E1.4 (Use of Interstate Commerce Fadili-
tics in the Commission of Murder-For-Hire). The Stasutory
Index indicated that either guideline was applicable to de-

fendant's conduct. Howeves, guideline section 2E1.4(a) di- —

rects a court to apply the greater of a base offense level of
23, or the offense icvel applicable to the underlying conduct.
Under the facts of this case, section 2A1.2 contains the of-
fense level applicable to the underlying conduct and results
in a base offense level of 20. Since 23 is greater than 20, the
base level In guideline section 2E1.4 is applicable. US. v.
Witson, __ F2d __ (6th Cir. Dec. 10, 1990) No. 90-5359.

11th Circuit reverses enhancement of offemse level for de-
fendant's role in contiouing criminal enterprise. (240) Four
defendants were convicted of engaging in a continuing crimi-
nal enterprise and sentenced under guideline section 2D1.5.
The 11th Circuit agreed with defendants that the district

court had improperly enhanced their offense levels for their __

roles in the offense. Guideline section 2D1.S expressly oro-

hibits such an enbanccment because this guideline already

reflects an adjustmeat for role in the offease. U.S. v. Nixon,
2d __ (11th Cir. Dec. 7, 1990) No. 884001

9th Circuit upholds constitutionality of sentencing scheme
based on quantity mther thaa pun'q. (245) Defendants ar-
gued that the mandatory minimum sentence imposed on
them by 21 U.S.C. section 841 denied due process and equal
protecnon by focusing solely oa quanmy and disregarding
purity. Relying on their prior opinios in US. v. Savinovich,

845 F.2d 834 (%th Cir. 1988), the 9th Circuit reiterated that
the mandatory penalty imposed by sectioa 841(b) does not
deny cqual protection. This is true even though a street
dealer possessing a drug which has beea “cut® several times
may serve a minimum maondatory sentence greater than a
manufacturer possessing a smaller but purer quantity of
drugs. The court found that the fact that the beroin was di-
luted below streat quality did not provide a basis for distin-
guishing Savinovich. U.S. v. Yu-Chong, _ F2d _ (% Cir.
Dec. 6, 1990) No. 89-30355.

9th Circuit holds that heroin and unidentified white powder
constituted a "mixture or substance® under section 2D1.1.
(250) The DEA chemist testified that the material was

“*composed of a mixture of hard lumps similar to very

carmelized brown sugar and a fine substance similar to flour
or white sugar.” She also testified that to facilitate analysis of

- the purity of the material, she separated the lumps of heroin

from the unidentified substance with a metal sieve. Defen-
dant argued that as a matter of law, the beroin and unidenti-
fied powder did not constitute a mixture or substance for
purposes of 21 US.C. section 841(b) and guideline section
2D1.1, "because of its heterogeneous nature and its casy me-
chanical separability into the two substances.” The 9th Cir-
cuit rejected this argument, holding that the definition of
“mixture” does not "imply or require bomogeaeity.” The
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court found no evideace in the record to suggest that the
unidentified substance was not consumable by the ultimate
user. US.'v. Yu-Chong, __ F2d __ (9th Cir. Dec. 6, 1990)
No. 89-30355.

7th Circuit upholds consideration of dismissed counts in
determining of offense level. (270) A search of a bouse
rented by defendant revealed four kilograms of cocaine,
cight ounces of heroin, $34,000, a money counting machine,
packaging materials for drugs, and-a triple beam scale. De-
fendant admitted possessing the four kilograms of cocaine,
but objected to the inclusion of the heroin in the calculation
of his base offense level The charges of heroin distribution
had been dropped as part of a plea agreement. The 7th Cir-
cuit uphbeld the consideration of the heroin in defendant's
offense level. The heroin was in a quantity large enough to
imply an intent to distribute, and was connected by location
with the cocaine. The district court's determination tha: pos-
session of the beroin was part of the same course of condueg
as possession of the cocaine was not clearly erroneous. U.S.
v. Rodnguez-Nuez, _ F2d _ (7th Cir. Dec. 3, 1990) No. 89-
203,

7th Circuit reverses enhancement where weapons were not
related to offense of conviction. (286) Defendant was ar-
rested in connection with drug distribution activities which
took place in a duplex owned by defendant and in a house
rented by defendant. Pursuant to a plea agreement defen-
.dant pled guilty to possessing the cocaine which was found at
the house, while all other charges were dropped. The 7th
Circuit reversed an enhancement based upoo defendant's
possession of a weapon during the commission of a drug
crime. The only weapons involved were found at the duplex,
oot the bouse. There was no proximity of the weapon to the
contraband. There was nothing to show that defendant car-
ried the weapons when be visited the house, or otherwise
possessed the weapoa at the same time as be possessed the
cocaine. Thus, there was 0o evidence to show that defendant
possessed the weapoos during the offease of conviction.
Judge Manion, dissenting in part, would bave uphbeld the en-
hancement, since evidence supported the conclusion that the
bouse was used to store drugs which were distributed at the
duplex. U.S. v. Rodnguez-Nuez, __ F2d __ (Tth Cir. Dec. 3,
1990) No. 89-2203. :

S5th Circuit affirms that most analogous ofTense for defen-
dant who ran prostitution ring was Mana Act. (290)(310)
Defendant ran a prostitution ring that processed checks and
credit card charges in interstate commerce. He was con-
victed of violating the Travel Act, which proscribes using a
facility of interstate commerce with the intent to carry on an
“unlawful activity.” Defendant was sentenced under guide-
line section 2E1.2, which provides for an offense level of six
or the offense level of the underlying unlawful activity,
whichever is higher. The commentary provides that where
the underlying conduct violates state law, the offense level

corresponding (o the most analogous federal offense is to be
used. The Sth Circuit atfirmed the district court’s determi-
nation that the Mann Act was the most analogous federal
offense. The fact that defendant did not transport prosti-
tutes over state borders, as required for a Mann Act viola-
tion, did not mean it was not the most asalogous offense.
The term "analogous® implies a difference, and “that the state
offense lacks the federalizing elemeat of a given federal of-
fense should not of itself necessarily prevent the two [rom
being considered "analogous’ for purposes of such a guideline
directive.® US. v. Langley, _ F2d _ (5th Cis. Dec. 7, 1990)
No. 90-5523. -

9th Circuit finds that defendant did not possess firearm for
sporting or collection purposes. (330) Defendant was con-
victed of being a felon in possession of a firearm. Guideline
section 2K2.1(b)(2) provides for a four level decrease in of-
fense level “if the defendant obtained of possessed the
firearm wholly for sport or recreation.® During the seon-
teacing hearing, defendant argued that he had only con-
structive possession of the shotgun, because be did not own it
and was neither using not intending to use it. He also argued
that any future use of the shotgun would be solely for sport-
ing or collecting purposes. The district judge found his
statements internally inconsistent and denied the reduction
in offense level. On appeal, the 9th Circuit found no clear
error, noting that the shotgun was kept fully loaded while it
was on the display rack, "a condition perbaps more consis-
tenat with use for personal protectiod than use as a hunting
weapon.” U.S. v. Uzelac, _ F2d __ (%b Cir. Dec. 10, 1990)
No. 89-10558.

10th Circuit vacates consecutive sentences for multiple
firearms carried in connection with one drug offense
(330)(680) Defendant was coavicted of a drug offense, using
various firearms during such drug offense, and using a ma-
chine gun.during such drug offease. Defendant was sen-
tenced to 33 months on the drug offense, five years on the
first firearms offense, consecutive to his 33 month sentence,
and ten years on the machine gun offense, consecutive to his
first two sentences. The 10th Circuit reversed. Following a
recent iOth Circuit opinion, it found that "where a defendant
has been convicted of a single drug trafficking offense and
more than one firearm was involved, a single violation of [the
firearms statute] occurs and multiple consecutive sentences
may not be stacked to account for each firearm seized.” U.S.
v. Moore, _ F2d _ (10th Cis. Nov. 29, 1990) No. 89-3199.

11th Circuit rejects argument that felon possessed flrearm
solely for sport or recreation. (330) Defendant was con-
victed of unlawful possession of a fircarm by a felon. He al-
leged that he should have received a four level reduction for
possession of a firearm solely for sport or recreation under
guideline section 2K2.1(b)(2). The 1lth Circuit found that
the district court's determination that defendant did not pos-
sess the weapon for sport or recreation was not clearly erro-
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oeout. Deienaant was casryving a Inaded high powered rifle
in August, a time of year when hunung is not in seasoa.
Defendant,admitted that be had the weapon in his posses-
sion because he had gotten into a fight with the individual be
was_with on an carlier occasion. “Self-defense or scli-pro-
tection is mot sport or recreation.” ln addition, defendant
refused to turn the rifle over to police when they arrived at

the scene. US. v. Wyckoff, _ F2d _ (11th Cir. Dec. 7,
1990) No. 89-7937.

11th Circuit allows criminal history points for prior that
was predicate for crime of conviction. (330)(500)(680)
Defendant was convicted of unlawful possession of a fircarm
by a felon. He argued that adding points to his criminal
history score for his prior felony was impermissible double
counting, Since the prior felony was an element of the
offense, defendant conteaded that it had already been taken
into consideration in his offense level. The 11th Circuit
rejected the argument. The “offense level ‘and criminal
history scores embody distinctly separate sotions related to
sentencing.” It was not impermissible double counting for a
court to consider that defendant had previously been sen-
teaced to a term of imprisonment in excess of one year and
that the cwrrent offense was committed within two years af-
ter release from imprisonment on the prior seatence. U.S. v.
Wyckoff, _ F2d __ (11th Cir. Dec. 7, 1990) No. 89-7937.

8th Clrcuit upbolds three moath sentence for defendant

who entered Into sham marriage to evade Immigration laws.
" (340)(810) Defendant entered into a sham marriage in order
to obtain permanent residency in the United States. She
contended that her three-month prison seatence under the
sentencing guidelines was “mechanistically determined and
excessive,” The 8th Circuit upbeld the sentence. Defendant
did not argue that the guidelines were incorrectly applied or
that ber sentence was outside the guideline range. The ap-
plicable guideline range was two to eight months, The dis-
trict court did not abuse its discretion by imposing a three
month sentence or by deciding not to depart from the ap-
propriate guideline range. U.S. v. Vickerage, _F2d _ (8th
Cir. Dec. 4, 1990) No. 90-1400.

6th Circuit rejects calculatioa of clean-up costs of environ-
mental contamination. (355) Defendant pled guilty to
charges of not reporting the release of hazardous wastes into
the eavironment. Defendant was sentenced uader guideline
section 2Q1.2, which provides for a four level increase in of-
fense level if cleanup required a “substantial expenditure.”
Although the government argued that the required clean-up
was $350,000, the district court accepted defendant's figure of
$10,300, and did not increase his offense level. The 6th Cir-
cuit found that the district court’s caleulation of the clean-up
costs was clearly erroncous. Clean-up costs recoverable ua-
der CERCLA provide a useful measure of the clean-up ex-
penditure to be takea into account under the guidelines.
Defendant’s estimate was by a non-certified contractor of

what it would cost for him physically to excavate the pit
where the bazardous material bad beeo buried. The est-
mate did not include the cost of disposing properly of the es-
timated material, the cost of protective measures for the
workers, and the cost of testing to find out what substances
were buried in the pit. U.S. v. Bogas, _ F2d __ (6th Cir.
Dec. 3, 1990) No. 90-3228.

Sth Circuit upbolds money launderipg sentence for defen-
dant who attempted to smuggle cash into Mexico. (360)
Defendant attempted to smuggie $20.000 out of the Unaited
States by dividing the money among three companions and
himself, and driving into Mexico in a single truck. During a
customs search, the money was found hidden in each of the
mea's underwear. Defendant contended on several grounds
that it was improper to seatence him under guideline section
2S13(a)(a)(A) for structuring trapsactions to evade report-

ing reyvizements. The Sth Circuit rejected each of defea-

dant’s argumen:s and concluded that a single border crossing
involving two or more individuals in one vehicle, each pos-
sessing cash below the reporting threshold, in a scheme to
evade (he reporting requirements, can constitute a structured
transaction. [t was not necessary for defendaat’s acts to in-
volve a finandal institution for his conduct to constitute a
structuring offease. U.S. v. Morales-Vasquez, - F2d __ (Sth
Cir. Nov. 29, 1990) No. 90-2405.

Adjustments (Chapter 3)

7th Clrcuit reverses supervisory role enhancement where
subocdinate was not involved in offease of coaviction. (430)

. Defendant war arrested in connection with drug distribution

activities which took place in a duplex owned by defendant
and in a bouse rented by defendant. Pursuant to a plea
agreement, defendant pled guilty to possessing the cocaine
which was found at the bouse, while all other charges were
dropped. The 7th Circuit reversed a finding that defeadant
was a supervisor. The oaly person that defendant supervised
was defendant's tenant at the duplex There was no evidence
that the tenant participated in defendant's activities at the
house. Defendant's supervision of the tenant in connection
with distributions at the duplex could not be a predicate for
an enhancement of defendant's sentence for a different of-
fense. A court must focus on °“defendant’s role in the of-
fense® of coaviction, rather than other criminal conduct.
Judge Manion, dissenting in part, would have upheld the en-
hancement, since there was evidence that defendant intended
to distribute the cocaine through the tenmant. -U.S. v. Ro-
dniguez-Nuez, __F2d __ (7th Cir. Dec. 3, 1990) No. 89-2203.

10th Clrcuit upholds defendant's leadership role based

‘upon associate's subordinate role. (430) The 10th Circuit

upheld the district court's characterization of defendant as a
leader or an organizer under guideline section 3BL1. The
evideace demonstrated that an associate provided "doorman*
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services to defendant at the apartment from which defendant

distributed cocaine. The associate would also sell the co-

‘\-‘ caine himself when defendant was not present at the apart-

ment, but aever when the defendant was at the apartment.
This evidence alone was sufficient to support the district
court's conclusion that defendant was a leader or organizer.
However, the fact that defendant was a source for other
customers who resold the cocaine was not sufficient evidence
to include defendant’s customers in the list of those com-
trolled by defendant, in the absence of evidence that defen-
dant exercised any authority, direction or control over his

. _ customer’s resale of the cocaine. U.S. v. Moore, _ F2d _

(10th Cir. Nov. 29, 1990) No. 89-3199,

10th Circuit remands where judge incorrectly stated differ-
ence between minor and minimal participants. (440) After
denying defendant’s request for a four level reduction of of-
fense level based on his role as a minimal participant, the
sentencing judge stated “the Court is not persuaded that
[defendant] was a minimal participant. I think under the
definition set forth in the sentenacing guidelines, he was a mi-
nor participant, which is entirely different from minimal®
The judge thea denied defendant a two level reduction. The
10th Circuit remanded the case. It was not clear whether the
trial court actually made a finding that defendant was a
. “minor participant.” In addition, the judge's statement that a
minor participant is *entirely different® from a minimal par-
ticipant was incorrect. The terms are “not too distant points

'along a continuum of moderate criminal participation.® U.S.

v. Maldonado-Campos, _
89-2227.

F2d __ (10th Cir. Nov. 1990) No.

2nd Clrcuit upholds obstruction adjustment for defendant
who lied to agents and burned drug records. (460) When
defendant was arrested in his home, he denied that he pos-
sessed any-weapons. When government agents received
permission to search his house, defendant then admitted that
he possessed a gun. A search revealed a pile of ashes in the
driveway. Underneath the ashes, in readable condition, were
drug records that matched other records found in the house.
Defendant told ageats that he had burned those materials
the night before whea he was outside and wanted to keep
warm. Defendant also lied to the agents about why he pos-
sessed the drug records. The 2nd Circuit found that this
conduct justified an enhancement for obstruction of justice.
Defendant's overall conduct was calculated to mislead and
deceive authorities. U.S. v. Chamrig, __ F2d __ (2nd Cir.
Dec. 3, 1990) No. 90-1120.

7th Circuit holds that defendant who failed to appear for
arraignment obstructed justice. (460) The 7th Circuit found
that defendant's failure to appear for his arraignment was a
willful interference with the disposition of criminal charges,
thus justifying an enhancement for obstruction of justice.
Defendant's conduct was willful because it was done with the

‘urpose of disobeying the law. The court rejected defen--

dant's argument that there is a distinction between an act
done with the purpose of obstructing justice and an act don¢
with the purpose of disobeying the law. The court also de-
clined to adopt a narrow definition of “obstruction of justice”
that includes only acts that corrupt a court’s truth-finding
process. "Obstruction of justice” also includes conduct that
may hinder the progress of a case without the use of deceit.
US. v. Taa, __F2d _ (7th Cir. Nov. 28, 1990) No. 89-3797.

Sth Circuit reviews de nove decision not to group counts.
(470)(820) The district court grouped defendant’s two counts
of auto theft separately for the purpose of determining de-
fendant's offense level. The Stk Circuit found that in a case
such as this, where the underlying counts were spedifically
coumerated in guideline section 3D1.2(d) as offenses sus-
ceptible to grouping, it should apply a de novo standard of
review to the district court’s decision not to group defea-
dant's counts. The two counts of auto theft to which defen-

" dant pled guilty involved two differeat cars, different owners

and different events. S.ace the counts did not satisfy the
primary requirement of section 3D12 that they involve
“substantially the same harm,” the district court correctly re-
fused to group the counts. U.S. v. Ballard, __ F2d __ (5Sth
Cir. Nov. 29, 1990) No. 90-1340.

6th Circuit reverses failure to group six counts of using in-
terstate facilities in an attempt to kill. (470) Defeadant pled
guilty to six counts of use of interstate facilities with the in-
tent that his wife be killed. Five of the counts involved
recorded discussions over the telephone between defeadant
and a government informant. The sixth count involved a
letter mailed by defendant to the informant containing
moancy for the hit man. The 6th Circuit reversed the district
court's refusal to group the six counts together. Under
guideline section 3D1.2(b) the telephone calls and letter in-
volve "two or more acts or transactioas connected by a com-
mon criminal objective,” involving the same harm and the
same victim. The exclusion in section 3D1.2(d) to offenses
sentenced under guideline section 2E1.4 has no effect on
counts grouped under 3D1.2(b). US. v. Wilson, __ F2d _
(6th Cir. Dec. 10, 1990) No. 90-5359. ‘

2nd Circuit finds ne acceptance of responsibility by defen-
dant who did not voluntarily admit his guilt. (485) Delen-
dant contended that he was eatitled to a reduction for ac-
ceptance of responsibility because he did not contest certain
parts of the governmeat's case in chief at trial. He aiso ar-
gued that by consenting to a search of his home and by ad-
mitting to one of the arresting agents that certain recovered
documents would get him in trouble, be voluntarily assisted
the authorities. The 2and Circuit found that the district
court's determination that defeadant did not accept respon-

‘sibility was not clearly erroneous. At no time did defendant

voluntarily admit his guilt. Instead, during a presentence in-
terview, he referred to himself as a pawn, despite extensive
drug records under his control, and referred to his involve-
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ment in the conspiracy as a set of "isolated acts.” The district
court was “free to discount the last-minute expression of re-
morse ...and to conclide that {defeadant's] cooperation
with the arresting .ageats was motivated by self interest

rather than genuine contrition.* U.S. v. Omma _Fad _
(2ad Cir. Dec. 3, 1990) No. '90-1120.
Criminal History (§4A)
— ]

Sth Clrcuit upholds consideration of misdemeanors that
occurred after guilty plea. (500) After defeadant pled guilty
but before be was sentenced, defendant was arrested again,
Without the benefit of counsel defendant pled guilty to sev-
eral state misdemeanor charges, and received a fine. Defen-
dant complained that the district court’s consideration of the
misdemeanor charges in the calculation of his“criminal his-
tory violated the ex post facto clause. The Sth Circuit re-
jected this argument. The commentary to guideline section
4A12 expressly authorizes the use of the misdemeanor sen-
tences. Since this guideline was in effect whea defendant
committed his offenses and at the time be pled guilty, there
was no violation of the ex post facto clause. The fact that his
misdemeanor plea was entered without the benefit of coun-
sel did not alter the analysis. The possible enhancing effect
on subsequent sentences was a collateral consequence of
which a defendant need not be advised. U.S. v. Ballard, _
(.St.h Cu' Nov. 29, 1990) No. 90-1340

10th Clrcuil refused to review propriety of criminal history
calculation where it would not change criminal history cate-
gory. (500)(800) Defendant contended that the district court

improperly assessed him one criminal history point for a

conviction which took place over ten years ago. The 10th
Circuit refused to consider the issue. Even if defendant were
correct, this would oaly reduce his total criminal history
points from five to four. Since criminal history category III
includes those with four to six criminal history points, any er-
ror made was harmless. U.S. v. Williams, _ F2d _ (10th
Cir. Nov. 26, 1990) No. 89-1174,

10th Circuit upholds assessment of criminal history points
for domestic violence crime. (500) Defendant contended that
the district court improperly added three points to his crimi-
nal history score based upoa his 1988 coaviction for a do-
mestic violence crime. The 10th Circuit upbeld the distriet
court's calculation. Defendant had properly been assessed
one criminal history point for the crime. Guideline section
4A1.1(c) excludes some local ordinance violations but not
those for which a probation term of at least one year was

. imposed. The district court correctly assessed two additional

points because the defendant was on probation when he
committed the offense. U.S. v. Williams, _ F2d _ (10th
Cir. Nov. 26, 1990) No. 89-1174,

dant's criminal history. (500) Defendant pled guilty to fail
ing to appear for trial on various drug charges. He was sen-

10th Circuit reverses district court’s calculation of dden.

tenced to 12 months imprisonment to be served consecutive

to the 180 month sentence he received for the underlying
drug charges. Defendant argued that a sentesce imposed in
1971 on firearms charges should not have been included in
calculating his criminal history since be had been released

of the instant offense,” his failure to appear offense. The
district court had found that the term “instant offense” re-
ferred to the underlying drug charge, not the failure to ap-
pear offense. The 10th Circuit reversed, finding that the
term “instant offense” clearly referred to the offense for
which defendant was being seatenced, in this case the failure
to appear offense. Since the failure to appear occurred more
than 15 years after defendant was relcased from incarcera-
tion oa the fircarms offense, the firearms offense should ndt

have been included in defendant’s criminal bistory. U.S. v.

Kby, _F2d

8th Circuit determines sentencing defendant as career of-
fender does not violate plea agreement. (520)(790) Defen-
dant's plea agreement required the governmeant to withdraw
its notice pursuant to 21 US.C. section 851 of its intent to
prosecute defendant as a repeat offender. Defendant con-
tended that the district court's consideration of his prior drug

_ (10th Cir. Nov. 28, 1990) No. %0-3058.

" from incarceration over 15 years before “the commencement

convictions to seatence him as a career offender violatcd',

section 851 and his plea agreement. The 8th Circuit rejected
these arguments. Section 851's notice procedures do aot
conflict with the career offender provisions because section
851 is limited to situations in which a defendant’s statutory
minimum or maximum penalty is enhanced. The career of-
fender guidelines merely increase defendant’s seatence
within a statutory range. There also was no violation of the
plea agreemient, since it clearly stated that the determination
of the applicability of the career offender guidelines was left
to the discretion of the court. U.S. v. Auman, _F2d4 __ (8th
Cir. Nov. 30, 1990) No. 90-5019.

10th Circuit affirms that sentence to provide drug treat-
ment constitutes a sentence of incarceration for career of-
fender purposes. (520) Defendant argued that his 1973 con-
viction for possession of heroin should oot count as a predi-
cate offense for career offender liability because his sentence
did not constitute a “seateace of imprisonment” within the
meaning of guideline section 4A12(e). Defendant bad been
sentenced under the Narcotic Addict Rebabilitation Act
(NARA), which committed him to the custody of the Attor-
ney General for treatment. Following compietion of 2 drug
rehabilitation program, an offender could be paroled at the
discretion of the Parole Commission. The 10th Circuit
found that defendant's sentence under the NARA was a
sentence of imprisonmént. Physical confinement is a key
distinction between a sentence of imprisonment and other
sentences. Defendant remained in a federal institution and
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was deprived of his liberty until such time as the Parole

. Commission determined he was a suitable candidate for pa-

role. U.S.v. Vanderlaan, _ F2d __ (10th Cir. Dec. 4, 1990)

No. 90-2008.

Determining the Sentence
(Chapter 5)

——

6th Clrcuit upholds prohibition against serving in or seek-
ing public office as a conditioa of probation. (560) Defen-
dant was an elected city councilman convicted of violating
the Hobbs Act by soliciting a bribe. Part of defendant’s
sentence included two years of supervised probation. One of
the conditions of probation prohibited defendant from serv-
ing in or secking public life. The 6th Circuit rejected defen-

- dant's argument that this condition deprived him of his First

Amendment rights without due process. 18 US.C. section
3563(b)(6) specifically allows a court to impose as a condi-
tion of probation that the individual refrain from engaging in
a specified occupation. Probation restrictions that affect
fundamental rights such as freedom of speech or freedom of
association are permitted if the conditions are primarily de-
signed to meet the eads of rehabilitation and protection of
the public. The court found that the condition imposed upon

* defendant served this dual purpose by insulating him from

the same environment that enabled him to violate the Hobbs
Act and protected the public from defendant’s recidivism.
US. v. Pecte, __F2d __ (6th Cir. Nov. 28, 1990) No. 89-6269.

9th Circuit holds that one yw supervised release term for -

misdemeanor did not violate right to be indicted. (580) Ua-
der Fed. R. Crim. P. 7(a), an offense which may be punished
by imprisonmeat for more than a year must be proscculed by
indictment. Moreover the 5th Amendment requires indict-
ments for "infamous crimes® which are punishable by more
than one year. Nevertheless, the 9th Circuit held that defen-
dant's sentence of six months in custody and a one year su-
pervised release term, did not subject him to a term of im-
prisonment of more than one year. Thus he was not prose-
cuted for an “infamous crime” and the prosecution was prop-
erly initiated by information rather thaa indictment. U.S. w.
Linares, _F2d _ (9th Cir. Dec. 10, 1990) No. 89-50098.

9th Circuit finds it "not ripe® to decide whether revocation
of misdemeanant's supervised release can result in more
than one year in custody. (580)(800) Defendant was con-
victed of misdemeanor possession of controlled substances in
violation of 21 US.C. section 844(a). He argued that be-
cause his sentence included a one year term of supervised
release in addition to his sentence of six months imprison-
ment, he was subject to imprisonment for more than one

year if the district court revoked his supervised release. He

argued that this would violate the one year maximum sen-
tence permissible under 21 U.S.C, section 844(a), and would

| violate his right to be indicted for an offense punishable for

‘ble.’

more than one year. The 9th Circuit held that this issuc was

‘not ripe for review, because the defendant “lacks standing to

challenge hypothetically a revocation that may never occur.”
US. v. Linares, _ 2d __ (9th Cir. Dec. 10, 1990) No: 89-
50098. . .

9th Cirxuit says death of defendant does not end restitution
obligation. (620) Defendant argued that the portion of his
sentence stating that on his death any unpaid balance of his
restitution payments were due’ and payable violated 18
US.C. section 3565(b), which bas since been repealed.
Before its repeal, section 3565(h) provided that an
“obligation to pay a fine or penalty ccases upon the death of
the defendant. Judges Choy, Farris and Thompson rejected
the argument that “fines and penalties” was intended to
include restitution. Section 3565 was concerned with the
collection of fines or pcnalns by the governmens. “Nowhere
dm it purport to limit restitution payments.” U.S. v. Cloud,

_ (9th Cir. Dec. 12, 1590) No. 89-10644. e

9th Circuit rulu that enhancement hased om acquitted
charges did not. amount to °double comsating. (680)
Defendant argued that the enbhancement of kis base offease
level for failing to appear, by an additional aine levels be-
cause he faced a potential maximum, seatence of at least 15
years on the underlying drug charges, resulted in "double
counting of the drug charges on which he had been acquit-
ted. The Sth Circuit rejected the argument, ruling that tRere
was no "double counting” because defendant was not being
sentenced for the drug charges but *for his subsequent crime
of escape.” The court added that enhancing an offense level
based upon the seriousness of the charges “seems permissi-

U.S. v. Nelson, __ F2d __ (%th Cir. Nov. 27, 1990) No.
89-50578. ,

Departures Generally (§ SK)

—

1st Circuit suggests downward departure based on defen-
dant's rehabilitation may be proper in rare circumstances.
(710)(722) The district court departed downward because of
defendant's rehabilitation efforts since arrest and indictmeat
and defendant's good faith efforts to offer cooperation. The
1st Circuit reversed. In the absence of a government motion,
a court may not depart downward based oz a defendant's
cooperation. However, the court found that a defendant's
rehabilitation might, on rare occasions, serve as a basis for a
downward departure, but only if the rebabilitation is “so ex-
traordinary as to suggest ils preseace to a degree not ade-

" quately taken into consideration bv the acceptance of re-

sponsibility reduction.® Defendant did not present such a

case. His rehabilitative endeavors, "though carried out in a-

coascientious fashion, were largely prompted by the specific

mandates of his pretrial release agreement.” US. v. Skiar, __
2d _ (1st Cir. Dec. 3, 1990) No. 90-1450.
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6th Circuit refuses to review failure to depart downward.
(720)(810) Defendant argued that the district court should
have departed downward under guideline section SK2.13,
based on reduced mental capacity: and guideline section
5K1.1, based on substantial assistance to the government.
The 6th Circuit rejec:cd these claims, finding that where the
guideline range is properly computed, the district court is
aware of its discretion to depart downward, and the sentence
is not imposed in violation of law or as a result of an incor-
rect application of the guidelines, the failure to depart
downward is not cognizable on appeal Moreover, a gov-
ernment motion is necessary to make a departure under sec-

tion SKLL U.S. v. Davis, __ F2d __ (6th Cir. Nov. 30, 1990)

~ No. 89-6519.

2nd Clrcuit rejects claim that district court mistakenly be-
Ueved it lacked authority to depart downward. (720)(810)
Defendant argued that the district court's refusal to depart
downward was based on a mistaken view that it lacked dis-
cretion to do so, and thus the appellate court had authority
to review the question. The 2nd Circuit rejected this claim.
As shown in the record, the district court refused to depart
because it believed that defendant bad not satisfied either of
the two elements required for a downward depasture based
on reduced mental capacity, reduced capacity and a causal
link between that reduced capacity and the commission of
the charged offense. US. v. Prescor, _ F2d __ (20d Cir.
Nov. 28, 1990) No. 90-1156.

2nd Circuit refuses to review districs court's failure to de-
part downward. (720)(300) Defendant argued that the dis-
trict court should have departed downward because his
guideline sentence was unreasonably harsh, given his minor
role in the offense. The 2ad Circuit disposed of the argu-
ment by noting that a district court’s failure to depart down-
ward is unreviewable, absent a showing that a violation of
law occurred or that the guidelines were misapplied. U.S. v.
Chamia, _ F2d _ (2ad Cir. Dec. 3, 1990) No. 90-1120..

8th Clrcuit finds district court properly understood its au-
thority to depart downward. (720) Defendant's applicable
guideline was 70 to 87 months, however, the statutory maxi-
mum for his offease was 60 months. The district court ac-
cordingly sentenced defendant to 60 months. The 8th Circuit

" rejected defendant’s argument that the district court mistak- -

enly believed it did oot bave the authority to depart below

the 60 month sentence. The district court expressly noted

that it was "ot disposed to grant® a downward departure and

that it found no reason to depart dowaward. U.S. v. Sayers,
2d _ (8th Cir. Nov. 27, 1990) No. 90-5056.

4th Clrcuit reverses downward departure based on drug
dealer's charitable contributions and community relations.
(72) A non-profit organization argued for a downward de-
parture because of defendant’s work history, his family ties
and responsibilities, and his extensive contributions to a local

town. The district court d:paned downward “for matters
that [defendant] bas done in a positive stance in his commu-
pity and in his past life.” The 4«b Circuit revcrsed, ﬁndmg
that personal factors are “ordinarily irrelevant® in sentencing,
and "to depart downward because a successful drug dealer
has made charitable contributions to his community is to
distort the purpose of the guidelines.” A defendaat’s socioe-
conomic status, a factor correlated to the amount of chari-
table contributions, is not relevant to seatencing. Commu-
nity ties are not ordinarily. relevant, but may be considered
when probation is an option. Tde judicial system cannot re-
ward defendant because he was a successful and prosperous
drug dealer rather than an unsuccessful one. U.S. v. McHan,
2d __ (4th Cir. Dec. 6, 1990) No. 89-5057.

6th Circuit finds district court made required findings on
disputed factual issues. (722)(775) The 6th Circuit rejected
defendant's claim that the district court failed to make re-
quired findings of fact on disputed issues involved in sen-
tencing. The district court had expressly adopted the pre-

sentence report as its finding of fact and law, and sufficent

findings were made on the record to support the senteace.
The report adequately explained why a downward departure
for diminished capacity was not appropriate. For diminished
capacity to justify a decrease, the offense must be noaviolent
in nature. Defendant pled guilty to using an interstate facil-

ity to solicit a murder, which was not a non-violent offense. .

US. v. Wilson, _ F2d _ (6th Cir. Dec. 10, 1990) No. 90-
5359. o A

6th Circuit reverses downward departure for first-time of-
fender. (722)(734) The district count departed downward
based on the fact that this was the first time defendant had
been in any trouble, and that the drcumstances were
*somewhat unusual® The 6th Circuit reversed. The abseace
of a criminal record is taken into account by the sentencing
guidelines, and there can be no downward departure from
criminal history category 1 on the basis of a defendant’s lim-
ited' criminal history. The district court's reference to
*unusual circumstances® failed to state a specific reason for

the departure which the appellate court could review. US. v. -

Todd, _ F2d __ (6th Cir. Dec. 4, 1990) No. 89-2262.

4th Circuit finds district court failed to adequately explain
reasons for downward criminal bistory departure. (730)
The presentence report indicated that defendant had a
criminal history category of II1, based on his attempted as-
sault of his girlfriend, for which he received a sentence of
probation, and driving a rental car without permission, for
which he received a 60-day sentence. Defense counsel ar-
gued for a downward departure based on the “snowball ef-
fect® his carlier conviction for use of the rental car had

‘caused. The judge stated that he made a “factual finding”

that defendant's criminal history category was II rather than
ITI. Since under “simple counting,® defendant fell within cat-
egory 111, the 4th Circuit found that it was appropriate to re-
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view the district court's action as a downward criminal his-

tory departure. Under this standard, the district court had
failed to illentify an aggravating or mitigating circumstance
not adequately considered by the sentencing commission, so
the case was remanded for the district court to establish rea-
sons for its findings. U.S. v. Chester, _ F2d __ (4h Cir.
Nov. 30, 1990) No. 90-5605.

10th Clrcuit finds record insufficient as to whether court
believed it lacked authority to depart downward. (730) In
denying defendant's motion for a downward departure, the
judge stated that he was concerned that defendaat's prior
minor offense was treated as a more serious crime, "but
fought these Sentencing Commission guidelines long enough
and [ think its up to the Courts of Appeals to give us some
direction on it. But I will state for the record, that I find that
particular part of the sentencing guidelines that requires a
Category III is too barsh and inflexible, but I feel that I'm
committed under the sentencing guidelines to impose that
kind of sentence." Defendant argued that the district court
mistakenly believed it lacked authority to depart dowaward
based on his criminal history. The 10th Circuit found that it
lacked a sufficient record to determine whether the district
court would have departed downward bad it thought it had
the power. The case was already being remanded for other
reasons, and the 10th Circuit would not °speculate as to

whether the district court will exercise its discretion to depart .

on remand, and if so, what its reasoning will be.* U.S. v.
Maldongdo-Campos, _ F2d _ (10th Cir. Nov. 1990) No.
89-2227.

Sentencing Hearing (§ 6A)

——

20d Circuit upholds denial of defendant's motions to con
tinue seatencing hearing. (750) The 28d Circuit found that
the district court's denials of defendant’s motions for contin-
uances of the sentencing hearing were not arbitrary or prej-
udical. The denials came after defendant had successfully
moved twice for a continuance. Defendant's new attorney
had nine days to review the government's sentencing memo-
randum, which was more than sufficdent time. The attorney's
failure to schedule defendant's psychiatric examination uatil
five days before the hearing was not a sufficient reason for a
continuance. Any problems were caused by defense coun-
sel's selection of a doctor who would not be available until
such a late date, without informing the sentencing court of
the problem. U.S. v. Prescott, _ F2d __ (2nd Cir. Nov. 28,
1990) No. 90-1156.

2nd Circuit determines that guidelines did not change pro-
cedure by which district court resolves disputed facts.
(755)(T70) Defendant contested the presentence report's re-
liance on hearsay evidence, and argued that a sentencing
court should hold a *full-blown" evidentiary hearing when a
presentence report relies on hearsay to set a defendant's

base offense level. The 2n0d Circuit found that the sentencing
guidelines did not change the law regarding the procadure by
which the district court resolves disputed sentencing factors.
Thus, the burden of proof at a sentencing hearing to deter-
mine a base offense level is by a preponderance of the evi-
dence, and the sentencing court is under oo duty to conduct

" a full evidentiary hearing simply because contested hearsay

testimony is containcd in a presentence report. US. v
Prescon, _F2d __ (2ad Cir. Now. 28, 1990) No. 90- 1156.

9th Circuit holds that défendant bears the burden of prov-
ing entitlement to downward adjustment. (755) The Sth Cir-
cuit held that a defendant who seeks a dowaward adjustment
in his base offense level bears the burdea of proving, by a
preponderance of the evidence, that he is eatitled to the re-
duction. . Here the district court found that the defendant
had not met his burden and the 9th Circmt held that the
ruling was aot clearly erroneous. U.S. v. Urelac, _ F2d _
(9th Cir. Dec. 10, 1990) No. 89-10558. '

20d Circuit upholds reliance o testimoay of co-defendant.
(770) Defendant contended that the distriet court's resolu-
tion of disputed matters was not supported by a preponder-
ance of the evidence, principally because the court relied oa
testimony of a cooperating co-defendant. Defendant char-
acterized the testimony as “largely uncorroborated and bla-
tantly incredible and contradictory.” The 2ad Circuit re-
jected this contention. The district court’s findings were
supported by the testimony, poruons of which were corrobo-
rated, and a transcript of a meeting berween defendant and
an undercover agent. U.S. v. Vargas, — (2ug Cir,
Dec. 3, 1990) No. 90-1128. '

2nd Clrcuit upholds district court's reliance on hearsay tes-
timony. (770) The 2nd Circuit upheld the district court's re-
liance on hearsay testimony to determine that defendant sold
150 kilograms of cocaine. Several different individuals made
statements about defendant's drug activity. Each of these in-
dividuals made their statements independently of one ano-
other; in three cases the statements were made before a
grand jury, and in others the statements were made at the
time of the person's arrest. The statements were corrobo-
rated by defendant's telephone records and hotel records.
Defendant himself admitted that he was engaged in drug ac-
tivities for three years. Since the accounts of defendant's
drug distribution were "numerous and independent,” and
displayed a “high degree of intercorrelation,” the hearsay
testimony had a sufficient degree of reliability for the district
court to conclude it was accurate. U.S. v. Prescon, _F2d _
(20d Cir. Nov. 28, 1990) No. 90-1156.

6th Circuit upholds calculation of drugs based on defen-
dant's statements to probation officer. (770) At defendant's
plea hearing, defendant testified that his long-standing men-
tal disorder was "well-regulated” by certain medication. The
judge accepted defendant's plea after determining that de-
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fendant was not under the apparent influence of narcotics
and was competent to plead. Immediately after this, defen-
dant met with the probation officer for a preseatence inter-
wew, and admitted to_distributing five or six ounces of co-
_caine per week. Defendant contended that his statemeats to
the probation officer were unreliable because of his mental
problems, and thus should not have been considered by the
district court in determining his base offense level. The 6th
" Circuit rejected this argument. Defendant had testified ear-
lier in the day that his problems were “well-regulated® by
medication, and the judge had determined that defendant
was competent. Judge Jomes, dissenting, argued that the
district court incorrectly-computed the base offense level by
relying on unreliable information. U.S. v. Davis, __ F2d __
(6th Cir. Nov. 30, 1990) No. 89-6519.

9th Circuit holds that judge may consider out-of-court ob-
servations of the defendant in sentencing. (770) At sea-
tencing, the judge noted that the defendant had testified in a
°mild, meek voice like Mr. Milktoast.® The judge then said
he had seen the defendant out in the hall with some
‘repeater defendants® who were waiting outside another
courtroom, and defendant *had the voice of a platoon
sergeant in directing them.* The judge said °I think its
something I can consider, just like I consider all the infor-
matioa from the presentence report.” The 9th Circuit upheld
the judge's reliance on the out-of-court observations, stating
that while judges "as a gyaeral matter should not be overly
influenced by out-of-court obsavanon; in making sentenang
decisions, we bold the present circumstances do not give rise
to a Sixth Amendment violation." Taylor v. Kincheloe,
F2d __ 9 DAR. 1391 (9th Cir. Dec. 11, 1990) No. 85-
35687,

6th Circuit finds district court made adequate factual
findings concerning amount of cocaine involved in conspir.
acy. (775) Defendant contended that the district court did
oot make an adequate factual finding regarding the amount
of cocaine involved in his conspiracy. He argued that a sen-
tencing court must do more than state conclusions, it must
state the rationale for such conclusions. The 6th Circuit
found that the district court made adequate factual findings.
At trial, the jury had beea preseated with conflicting stories
as to defendant's involvement in the conspiracy. In sentenc-
ing defendant, the judge stated °I think the jury chose to be-
lieve the former [story], and I think that is a reasonable de-
termination.” This statement constituted an adequate factual
finding. U.S.v. Todd, __ F2d _ (6th Cir. Dec. 4, 1990) No.
89-2262.

—

Plea Agreements, Generally (§ 6B)

4th Circuit holds that defense couasel's failure to advise of
possible future prosecution did not render plea involuntary.
(790) Three months after defeadant pled guilty to a drug

charge, be attempted to withdraw his plea. He claimed that-

be learned only after he had pied guilty that the government
planned to bring a continuing criminal enterprise (CCE)
charge against him, and that his guilty plea could be used as
a predicate offense of a CCE charge. The 4th Circuit re-
jected defendant's argument that defense counsel's faiure to
advise him of a “speculative CCE proseamon readered the
plea involuntary. A CCE prosecution requires the govern-
ment to prove many additional elements and does oot auto-
matically result from a guilty plea-to a narcotics offense.

Moreover, in light of the overwhelming evidence against de-

fendant, the court could not conclude that there was any rea-
sonable possibility that had defendant been advised of the
potential CCE prosecution, he would bave refused to plead
guilty and gone to trial. U.S. v. McHan, _ (4th Cir.
Dec. 6, 1990) No. 89-5057. : -

10th Circuit ﬂnds that attorney's incorrect estimate of

guideline range did not render plea involuctary. (790) De-

fendant's counsel and the prosecutor calculated defendant’s
applicable guideline range as 57 to 71 months, based on their
determination that defendant fell within criminal history cat-

egory [I. The prosecutor agreed to recommend a 60 month

sentence. The district court thea accepted an unconditional
plea after determining that defendant was aware that it was
aot bound by the plea agreement or the government's 60
month sentence recommendation. The probation depart-
ment found that defendant fell within criminal history cate-
gory I, and thus had an applicable guideline range of 63 to
78 months. Defendant was seatenced to 78 months. The
10th Circuit rejected defendant’s claim that his plea was in-
voluntary because he believed his sentencing range would be
between 57 and 71 months, The plea was voluntary because
it was made with the knowledge that the sentencing yecom-
mendation was nonbinding. U.S. v. Williams, _ F2d __
(10th Cir. Nov. 26, 1990) No. 89-1174.

Appeal of Sentence (18 U.S.C. 3742)

10th Circuit refuses to review district court's reasons for
sentepcing defendant at top of guideline range. (810) De-
fendant argued that the district court relied on improper
factors in sentencing him at the top of his applicable guide-
line range. The 10th Circuit held that in the absence of an
incorrect application of the guidelines or a violation of the
law, defendant could not appeal a sentence within the appli-
cable guideline range. The district court's consideration of
defendant's 13-year old conviction was not an incorrect ap-
plication of the criminal history guidelines, since the criminal
history guidelines only address what prior convictions may be
counted for purposes of computing a defendant's criminal

‘history category. The district court's consideration of the
fact that defendant transported three illegal aliens was also -

not a misapplication of the guidelines. Although an upward
departure is only warranted where a large aumber of aliens
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are invoived, in this case no upward departure took place.
US. v. Garcia, __ F2d __ (10th Cir. Nov. 30, 1990) No. 89-
2193. o o

4th Circuit adopts three-step stapdard of review for depar-
tures. (820) The 4th Circuit found that the appropriate stan-
dard of review for a departure is the three prong test first
used by the 4th Circuit in U.S. v. Hummer, 916 F.2d 186 (4th
Cir. 1990). A court must first examine de novo the specific
reasons cited by the district court in support of its sentence
outside the guidelines range to ascertain whether those rea-

sons encompass factors not adequately taken into consxdera-_

tion by the Sentencing Commission. If the sentencing court
identified one or more factors potentially warranting depar-
ture, the appellate court is to apply a clearly erroneous stan-
dard and review the factual support in the record for those
identified circumstances. Upon ascertaining that there is an
adequate factual basis for the factors, the appellate court
must apply an abuse of discretion standard to determine if

the cited departure factors are of sufficient importance to

impose a sentence outside the guidelines range. The court

then applies an abuse of discretion standard to determine if

the extent of departure was reasonable. U.S. v. Chester, __
2d _ (4th Cir. Nov. 30, 1990) No. 90-5605.

Sth Circuit holds that relevant conduct is a factual finding
subject to review for clear error. (820) Defendant argued
that the determination of what is relevant conduct under
guideline section 1B13 is a determination of whether a par-
ticular guideline applied, and thus subject to de novo review.
The 5th Circuit found that such an analysis was primarily

factual, and raised no substantial issues of law. Thus, it heid

that a district court's determination of relevant conduct is re-

viewed under a clearly erroneous standard. U.S. v. Cocker

ham, _F2d _ (Sth Cir. Dec. 4, 1990) No. 89-8056.

9th Circuit reviews application of guidelines de novo. (820)
The 9th Circuit held that application of the sentencing
guidelines is reviewed de novo. However factual findings
under the guidelines are reviewed for clear error. Thus, in
this case, the district court's determination that the defen-
dant did not possess the firearm solely for sporting purposes
was a factual finding reviewed under the clearly erroneous
standard. U.S. v. Uzelac, _ F2d __ (5th Cir. Dec: 10, 1990)
No. 89-10558.

9th Circuit reviews de novo the legality of a sentence and
the interpretation of a federal statute. (820) The 9th Circuit
*reviews de novo the legality of a seatence and the interpre-
tation of a federal statute." Whether an information is suffi-
cient to charge a defendant in a particular situation is a

question of law that the 9th Circuit also reviews de novo.

US. v. Linares, _ F2d
50098.

— (5th Cir. Dec. 10, 1990) No. 89-

Forfeiture Cases

2nd Circuit holds that illegal seizure does not bar later for-
feiture action. (900)_(950) The government seized from de-
fendant a suitcase carrying approximately $38,000 in small
bills, after defendant provided coaflicting explananons of
how he obtained the money and why he was carrying it. Af-
ter further investigation uncovered incriminating evidence,
the DEA initiated a forfeiture action against the money.
Defendant moved for summary judgement on the grounds
that the government lacked probable cause at the time of the
seizure. The district court granted the motion, ordering the
government to return the money and prohibiting it from ini-
tiating any other forfeitire action against the same property.
The 2nd Circuit reversed, finding that the district court con-
fused probable cause to seize the money and probable cause
for the forfeiture. Even assuming there was no probatle
cause for the seizure, there was no support in law for the
drastic remedy of enjoining the government from further at-
tempts to forfeit the money. The court held that “an illegal
seizure of property itself does oot immunize that property
from forfeiture . . . and that evidence obtained independent
of the illegal seizure may be used in the forfeiture action.”

Even if there was no probable cause to seize the money, the

government had established, by the time of the forfeiture ac-
tion, probable cause to believe that the money was for-
feitable. Therefore, the burden of proof had shifted to de-
fendant to establish that the mooey was not drug-related.
U.S. v. $37,780 in United States Currency, __ F2d __ (2ad Cir.
Dec. 3,1990) No. 90-6003.

9th Circuit holds that administrative forfeiture remedy bars
rellance on Rule 41 equitable relief. (940) Appellant argued
that the district court was required to return the seized prop-
erty pursuant to his motion under Rule 41(¢) Fed. R. Crim.
P., upon the dismissal of the criminal action for lack of prob-
able cause to arrest him. The 9th Circuit rejected the argu-
ment, holding that appellant had a remedy at law pursuant to

. the administrative forfeiture scheme set forth in 19 US.C.

section 1608. It was not clear from the present record
whether the appellant lost the opportunity to invoke the ap-
propriate statutory remedy provided by 21 U.S.C. section
881-1(c) by failing to follow the procedures set forth in that
statute and 19 U S.C. section 1608. But “[f]ailure to comply
with a remedy at law does not make it inadequate so as to

require the district court to exercise its equitable jurisdic-

ton." U.S. v. Elias, _ F2d _ (9th Cir. Dec. 11, 1990) No.
89-16707. — '
- AMENDED OPINION

(450) U.S. v. Hill, 915 F.2d 502 (Sth Cir. 1990), amended, _
2d __ (Sth Cir. Dec. 5, 1990) No. 89-50045.
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e gth Circult refuses to apply amended guideline

where it would {ncrease offense level. Pg. 3

® 6th Clrcuit permits downward departure to bring .
sentence °in line® with co-defendants’ sentences,
but reverses as to extent. Pg. 3

e gth Circuit upholds downward departure 10
correct disparity caused by holding
guidelines unconstitutional. Pg. 3

o Sth Clrcuit holds that repetiton of the same false
testimony did not |ustify upward departure in
~ perjury case. Pg.§
o 1st Circuit remands case whers racord did not
reflect five or more participants. Pg. 5§

¢ 8th Circuit finds failure to object to mistake
in determining offensa level constituted
ineffective assistance of counsel. Pg. 7

s Sth Clreuit remands and reverses where court gave
* incorrect advice on supervised release. Pg. 9

¢ gth Clrcuit upholds community service imposed on
defendant unable to pay fine. Pg. 9

¢ 8th Clrcuit reverses where district coun
misunderstood authority to depart downward
- for diminished capacity. Pg. 10

¢ 11th Circuit rejects downward departure based on
" likellhood of recidivism. Pg. 10

* Ttn vircuit upholds forfeiture of real property under
gambling forfeiture statute. Pg. 11
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Pre-Guideline Sentences, Generally . __.

Sth Circuit upholds two and one-half year sentence against
8th Amendment challenge. (105)(145) In this pre-guidelines
case, defendant complained that his two and one half year
sentence constituted cruel and unusual punishment, primar-
ily because his co-defendant received a sentence of probation
from a different judge. The Sth Circuit rejected this argu-
ment. Disparity of sentences among co-defendants, by itself,
is not grounds for reversal. The record .showed that the
sentencing judge considered a variety of factors in imposing
the seatence, including the sentencing range recommended
by the sentencing guidelines. Given the quantity of drugs in-
volved, defendant could have received a much more severe
sentence. There was no abuse of discretion. U.S. v. Ham-
son, __F2d __ (5th Cir. Nov. 19, 1990) No. 90-4204.

8th Clrcuit upholds life without parole seatence for drug
dealer against 3th Amendment challenge. (105)(242) Defen-
dant was convicted of various drug-related charges and sen-
tenced to life imprisonment without parole. The 8th Circuit
rejected defendant's claim that his sentence was dispropor-
tionate to his offenses and therefore violated the 8th
Amendment.  First, although defendant's sentence was
barsh, his crime was very serious. A life sentence for repeat-
edly dealing drugs cannot be considered disproportionately
cruel and unusual. Second, defendant’s sentence was not
disproportionate when compared to other deféndants simi-
larly situared in the 8th Circuit and in other circuits, U.S. v.
Meiroviz, _ F2d __ (8th Cir. Nov. 21, 1990) No. 90-5017.

9th Circuit rejects argument that career offender guideline
punishes “status” or is cruel or unusual punishment.
(105)(520) Defendant argued that his sentence violated the
8th Amendment's prohibition against cruel and unusual

© 1990, Del Mar Legal Publications, Inc., 2670 Del Mar Heights Rd., Suite 247, Del Mar, CA 92014. Tel: (619) 755-8538



INDEX CATEGORIES : Ce

SECTION . SECTION s P =
100 Pre-Guidelines Sentencin nerajly - - - - -480 Acceptance of Responsibility (§ 3E) -
105 Cruel and Unusual Punishment - o ) 485 Cases Finding No Acceptance Of Responsibility

490 Cases Finding Acceptance Of Responsibility
110 Guidelines Sentencing, Generally

_ 115 Constitutionality of Guidelines $00 Criminal History (§ 4A) T
120 Statutory Challenges To Guidelines (For Criminal History Departures, see 700-746)
125 Effective Date/Retroactivity” 520 Career Offenders (§ 4B1.1)

130 Amendments/Ex Post Facto 540 Criminal Livélihood (§ 4B1.3)
140 Disparity Between Co-Defendants . ’ :
145 Pre-Guidelines Cases 550 Determining the Sentence (Chapter 5
$60 Probation (§ SB) - . A
150 General Application Principles (Chap, 1) 570 Pre-Guidelines Probation Cases
160 More Than Minimal Planning (§ 1B1.1) 580 Supervised Release (§ SD)
165 Stipulation to More Serious Offense (§ 1B1.2) 590 Parole
170 Relevant Conduct, Geoerally (§ 1B1.3) 600 Custody Credits
- 180 Use of Commentary/Policy (§ 1B1.7) A 610 Restitution (§ SE4.1)
185 Information Obtained During : 620 Pre-Guidelines Restitution Cases
Cooperation Agreement (§ 1B1.8) 630 Fines and Assessments (§ SE4.2) ..
190 Inapplicability to Certain Offenses (§ 1B1.9) 650 Community Confinement, Etc. (§-
660 Concurrent/Consecutive Sentences (§ 5G)
) Offen n nerall hapter 2 ' 680 Double Punishment/Double Jeopardy ..—  —
210 Homicide, Assault, Kidnapping ( § 2A) : 690 Specific Offender Characteristics (§ SH)
220 Theft, Burglary, Robbery, Commercial ‘
Bribery, Counterfeiting (§ 2B) 700 D nerall
230 Public Officials, Offenses (§ 2C) 710 Substantial Assistance Departure § 5K1)
240 Drug Offenses, Generally (§ 2D) 720 Downward Departures (§ SK2)
(For Departures, see 700-746) 721 Cases Uphbolding
242 Constitutional Issues 722 Cases Rejecting
245 Mandatory Minimum Sentences 730 Criminal History Departures (§ 5K2)
250 Calculating Weight or Equivaleacy 733 Cases Upholding
255 Telephone Counts 4 . © T34 Cases Rejecting
260 Drug Relevant Coaduct, Generally 740 Other Upward Departures (§ 5K2)
265 Amounts Under Negotiation 745 Cases Upholding
-+ 270 Dismissed/Uncharged Conduct - .746 Cases Rejecting
275 Conspiracy/"Foreseeability” ' : :
280 Possession of Weapon During Drug "750 Sentencing Hearing, Generally (§ 6A)
Offense, Generally (§ 2D1.1(b)) 755 Burdea of Proof
284 Cases Upholding Enhancement . 760 Presentence Report/Objections/Waiver
286 Cases Rejecting Enhancement 770 Information Relied On/Hearsay
290 RICO, Loan Sharking, Gambling (§ 2E) , 772 Pre-Guidelines Cases .
300 Fraud (§ 2F) 775 Statemeat of Reasons
310 Pornography, Sexual Abuse ( § 2G) '
320 Contempt, Obstruction, Perjury, 780 Plea Agreements, Generally (§ 6B)
Impersonation, Bail Jumping (§ 2J) 790 Advice\Breach\Withdrawal (§ 6B)
330 Firearms, Explosives, Arson (§ 2K) 795 Stipulations (§ 6B1.4) (see also § 165)
340 Immigration Offenses. (§ 2L) '
345 Espionage, Export Controls (§ 2M) 800 Appenl of Sentence (18 USC § 3742)
350 Escape, Prison Offenses (§ 2P) 810 Appealability of Sentences Within Guideline Range
355 Environmental Offenses (§ 2Q) : 820 Standard of Review (See also substantive topics)
360 Money Laundering (§ 2S)
370 Tax, Customs Offenses (§ 2T) 860 Death Penalty
380 Conspiracy/Aiding/Attempt (§ 2X) 862 Special Circumstances
390 “Analogies® Where No Guideline Exists (§ 2X5.1) 864 Jury Selection in Death Cases
; " 865 Aggravaling and Mitigating Factors
Adjustmen nerally (Chapter 868 Jury Instructions
410 Victim-Related Adjustments (§ 3A)
420 Role in Offense, Generally (§ 3B) 900 Forfeitu nerall
430 Aggravating Role: Organizer, Leader, 910 Constitutional Issues
Manager or Supervisor (§ 3B1.1) 920 Frocedural Issues, Generally
440 Mitigating Role: Minimal or Minor 930 Delay In Filing/Waiver
Participant (§ 3B12) " 940 Return of Seized Property/Equitable Relief
450 Abuse of Trust/Use of Spedial Skill (§ 3B1.3) 950 Probable Cause
460 Obstruction of Justice (§ 3C) 960 Innocent Owner Defense
470 Multiple Counts (§ 3D)

FEDERAL SENTENCING AND FORFEITURE GUIDE NEWSLETTER 2



L~
’

’

o Federal Sentencing and Forfeiture Guide, NEWSLETTER, Vol. 2, No. 12, December 3, 1990.

puﬁishmen: bbcause it punished him for his “status® of being

“a career offender and because the punishment was dispro-

portionate to the crime. His status argument relied on
Robinson v. Califomia, 370 U S, 660 (1962) which invalidated
a statute that criminalized the "status® of being a drug addict.
The 9th Circuit rejected the argument, stating that defeadant
was not being punished for his status of being a career
criminal, *he is being punished for selling. cocaine base.”
Section 4B1.1 “is an ordinary enhancement provision, which
does not increase the statutory maximum for the crime,” but
merely “requires the judge to sentence him ncarer to this
maximum penaity.” The court also found that defendant's
262-month sentence for selling cocaine aear a school yard
and being a career oﬁfender, was not cruel and unusual. U.S.
v. McDougherty, __ (5 Cir. Nov. 28, 1990) No. 89-
50245.

Guideline Sentences, Generally

8th Circuit finds no due process violation in application of
guidelines. (110)(755) Delendant had originally beea prose-
cuted in state court, but the charges were dropped, and he
was eventually convicted in federal court for- the same con-
duct. He asserted that an Assistant U.S. Attorney assigned
to the Drug Task Force served a dual role in the state prose-
cutor's office, and that the case against him in state court was.
dismissed solely to gain a tactical advantage. The 8th Circuit
rejected this argument. The fact that the federal government

_ prosecutes a case in federal court that could have been pros-

ecuted in state court does not violate due process. Nor does
the fact that defendant was subject to a harsher sentence in
federal court. Moreover, the fact that the prosecutor was
spared from having to prove beyond a reasonable doubt
crimes that were considered in setting his sentence did not
violate due process. U.S. v. Turpin, _ F2d __ (8th Cir. Nov.

26, 1990).

8th Circuit refuses to apply amended guideline where it
would Increase offense level. (130) Defendants' offenses
were committed prior to November 1, 1989. However, they
were not sentenced until after this date, and the district court
applied the guideline amendments that became effective
November 1, 1989. The 8th Circuit reversed, finding that
since the result of the amendments would be to increase de-
fendants' offense level, sentencing under the amended

" guidelines would violate the ex post facto clause. The case

was remanded for resentencing undcr the prior version of
the guidelines. U.S. v. Swanger, _ __(8th Cir. Nov. 19,
1990) No. 90-1583. :

6th Circuit penm‘u downward departure to bring sentence
*In line” with co-defendants’ sentences, but reverses as to ex-
tent. (140)(722) The 6th Circuit found that district courts are
pot precluded as a matter of law from departing from the
guidelines in order to conform one conspirator's sentence to

the sentence imposed on his co-conspirators. In this case,
the great disparity between defendant’s guidelines seatence
and the his co-defendants' sentences justified a departure.
Defendant's guideline range was 151 to 188 months, whereas
the codefendants received seatences of 60, 48 and 30 months,
respectively, based on their substantial assistance to the gov-
erament. However, departing downward to 42 months was
unreasonable. The co-defendants received their substantial
departures based upon their extensive cooperation with au-
thorities. Defendant not only failed to cooperate, he ob-
structed justice by lying to DEA agents and at trial. The case
was remanded for resentencing. U.S. v. Nelson, __ F2d __
(6th Cis. Nov. 20, 1990) No. 89-5270. -

9th Circuit upholds downward departure to correct dispar-
ity caused by holding guidelines unconstitutional. (140)
(721) The district court departed downward from about 27
years to 12 years on the ground that the guideline sentence
was disproportionately loog compared to the §- to 6-year
senteaces imposed on codefendants who had beea sentenced -
after the 9th Circuit held the guidelines unconstitutional in
the Gubiensio case but before the guidelines were uphbeld by
the Supreme Court in U.S. v. Mistrerta, 488 U.S, 361 (1989).
In a 2-1 opinion the 9th Circuit upheld the downward de-
parture, bolding that it was "unlikely that the Commission
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ever contemplated the 9th Circuit's brief flirtation with re-
bellion in the Gubiensio case.” Noting that “disparity was
said to bg one of the most important evils the guidelines
were iotended to cure,” the court beld that “on these unusual
facts® the district court properly departed downward. Judge
Kozinski dissented, arguing that the ruling was contrary to
the bolding of U.S. v. Enriquez-Munoz, 906 F.2d 1356 (Sth
Cir. 1990). U.S. v. Ray, __ F2d __ (9th Cir. Nov. 23, 1990)
No. 89-10218. . _

Offense Conduct, Generally
(Chapter 2)

8th Circuit finds no violation of guideline section 1B1.8 in
prosecution’s disclosure of defendant's admissions. (185)
(795) Defendant entered into a plea agreement which pro-
vided that no information which defeadant provided would
be used against him. Defendant thes breached the plea

agreemeat by using drugs while the agreement was in effect.

The plea agreement was revoked and defendant entered into
a new plea agreement which added a stipulation that a fac-
tual basis existed for using 3,000 pounds of marijuana in de-
termining defendant's base offense level Defendant con-
tended that the prosecution's disclosure of his admissions re-
garding 3,000 pounds of marijuana for use in calculating his
offense level violated guideline section 1B1.8. The 8th Cir-
cuit rejected this argument, noting that defendant voluntarily
stipulated that his sentence should be based on 3,000 pounds
of marijuana. The district court had reviewed with defen-
dant the modified plea agreement, and defendant stated on
the record that he understood and agreed to those terms,
US. v. Stevens, __ F2d __ (8th Cir. Nov. 21, 1990) No. 89-
2736. :

8th Circuit reaffirms that blotter paper should be included
in weight calculation for LSD offense, (250) Defendant
contended that the weight of blotter paper should not bave
been included in the weight calculations for his LSD offense.
The 8th Circuit rejected this claim, noting that an 8th Circuit
panel had recently decided this question adversely to defen-
dant. U.S. v. Ruklick, _F2d __ (8th Cir. Nov. 21, 1950) No.
89-3080.

9th Clrcuit requires most analogous guideline to be applied
without a multiplying factor for potency. (250)(390) Defen-
dant was convicted of conspiracy to manufacture OPP/PPP,
a novel synthetic heroin which was not listed in the guide-
lines’ drug tables. Testimony at trial showed that OPP/PPP
is a chemical analog of MPPP, a Schedule I narcotic listed in
the Drug Equivalency Table. Tx: iable indicated that 1
gram of MPPP was the equivalent of 0.7 grams of beroin.
Nevertheless, the district court multiplied the base offense
amount by 100, based on two letters from the DEA to the
Sentencing Commission which represented that OPP/PPP is
100 times as potent as MPPP. The 9th Circuit reversed,

bolding that once the court found that the proper analog was
MPPP, it was not authorized to use a multiplying factor. The
court added that it was offering no opinion “as to whether
the poteacy considerations that concerned the district court
could serve as the basis for an upward departure.” U.S. v.
Ono, __F2d _ (9th Cir. Nov. 23, 1990) No. 89-50138.

11th Circuit upholds departure based .on large quaantity of
pure cocaine involved in underlying offense. (255)(745)
Defendants were arrested in connection with the importation
and distribution of over 278 kilograms of 91 percent pure co-
caine. Pursuant to a plea agréement, each defeadant pled
guilty to a single count of unlawful use of a communications
facility. The applicable guideline range was 6 to 12 months.
The district court departed upward to four years, the status
tory maximum, on the basis of the large amount of extremely
pure cocaine. The 11th Circuit upheld the departure, finding
it met the three-part test established in U.S. v. Shuman, 902
F2d 873 (11th Cir. 1990). First, the large amount of pure
cocaine involved was an aggravating circumstance oot taken
into consideration by the Seatencing Commission. Secoad,
consideration of this factor was consistent with the goals of
the guidelines. Finally, since the district court could have
seatenced defendants to 1S to 19 years had it been able to
seatence defendants on the basis of their actual conduct, the
extent of the departure was reasonable. U.S. v. Asseff, __
F2d _ (11th Cir. Nov. 20, 1990) No. 89- 5823.

3rd Circuit finds no double jeopardy violatioa in prior sen-
tencing court's consideration of current offense. (270)(680)
The district court dismissed counts related to defendant's
carlier arrest on the ground that the defendant had already
been punished for these offenses by a judge who considered
them at a prior sentencing, and therefore double jeopardy
barred the prosecution. The 3ed Circuit reversed, finding
that the sentencing judge's consideration of the prior arrest
did not constitute "punishment.” Information about the ear-
lier arrest could not have been used to calculate defendant's
base offense level, since the judge had no gram count for
defendant’s earlizr transaction. Nor had the earlier arrest
been used as the basis for an upward departure. On the
other band, the arrest did play a role in denying a reduction
for acceptance of responsibility and assessing a penalty for
obstruction of justice. In addition, it may have played a role
in the judge's decision to sentence defendant at the top of the
applicable guideline range. However, none of these uses
constituted "punishment,” and thus did not implicate the
double jeopardy clause. U.S. v. Garcig, __ F2d __ (3rd Cir.
Nov. 28, 1990) No. 90-1190.

5th Circuit upholds consideration of cocaine to be dis-
tributed under common scheme or plan. (275) Defendants
argued that because theyhad agreed to purchase and dis-
tribute only sevea kilograms of cocaine, it was improper for
the district court to sentence them on the basis of the 20
kilograms to be distributed by their co-conspirators as a
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group. The Sth Circuit rejected this argument, finding the

guidelines clearly authorize including drugs not specified in
the count of conviction if they were part of the same course

~of conduct:or part of a common scheme or plan as the count

of conviction. In this case, there was ample evidence from
which to conclude that defendants were part of a common
scheme or plan to distribute 20 kilograms of cocaine. U.S. v.
Giraldo-Lara, _ F2d __ (5th Cir. Nov. 27, 1990) No. 89-
7115.

1st Circuit upholds enhancement based upon gun found in
car in airport parking lot. (284) Defendant was arrested at
the airport attempting to open a locker which he had been
told contained cocaine. ‘A loaded semiautomatic pistol was
scized ffom defeadant's automobile, which was parked in the
airport parking lot. The 1st Circuit upheld an enhancement
based on defendant's possession of the gun during a drug
offense, noting that *we would be blinking reality were we to
bold that the weapoa's preseace was purely coincidental or
that any connection betweea it-and the crime of conviction
was improbable.” U.S. v. McDowell, _ F.2d __ (1st Cir. Nov.
14, 1990) No. 89-1061.

8th Clrcuit upholds enhancement based upon possession of
gun in automobile. (284) A witness testified that he saw a
pistol in an automobile from which defendant and a co-de-
fendant were distributing cocaine. The 8th Circuit held that
this evidence was sufficient to support the upward adjust-
ment in defendant’s offense level based upon her possession
of a firearm during the commission of a drug offense. U.S. v.
Twpin, _F2d _ (8th Cir. Nov. 26, 1990) No. 90-1628WM.

9th Circuit holds that repetition of the same false testimony
over did not justify upward departure in perjury case.
(320)(746) Defendant was convicted of making false decla-
rations in violation of 18 US.C. section 1623 during the trial
of his wife. The district court departed upward from 16-24
months based on its conclusion that the 70 pages of defen-
dant's testimony contained ‘more than 100 of these one-
statement lies." The 9th Circuit reversed, holding that the
essential conduct *is ordinarily the same regardless of the
number of questions and answers it takes to illicit the tale.”

Thus is was improper for the court to "consider that fact that
a number of false statements have been charged in a single
count” as a ground for an upward departure. The district
court’s finding that these false declarations were "somehow
extraordinary” was clearly erroneous. U.S. v. Goodrich, __

2d __ (Sth Cir. Nov. 20, 1990) No.89-50674.

11th Circuit reverses sentencing of principal as accessory
after the fact. (320)(380) Defendant engaged in money-laun-
dering schemes with two different coin and precious metal
dealers. When the dealers were subpoenaed to testify before

a grand jury, defendant asked them to identify someone else

as the person who set up the money laundering schemes.
Defendant was convicted of obstructing justice. The guide-

line for obstruction, section 2J1.2(c)(1), contains a cross-ref-
erence to the guideline for accessory after the fact, section
2X3.1, which is to be applied if the offense involves ob-.
structing the investigation or prosecution of a criminal of-
fense. Finding defendant's conduct was an attempt to pro-
tect others from prosecution, the district court senteaced
defendant as an accessory after the fact.  The 11th Circuit
reversed, holding that defeadant's conduct was an attempt to
protect himself from punishment for the underlying money
laundering scheme. . Since defendant was a principal of the
underlying moaey laundcnng offense, he could not be sen-
tenced as an accessory aftér the fact. He should have been
sentenced under guideline section 2J1.2(a). U.S. v. Huppert,
2d _ (11th Cir. Nov. 20, 1990) No. 89-5917.

Adjustments (Chapter 3)

1st Circuit remands case where record did not reflect five or
more participants. (430) Defendant reccived a four-level
enhancement in offense level based oa his role as an orga-
nizer or leader of an offense involving five or more par-
ticipants. The 1s¢ Circuit remanded for resentencing, finding
no evidence in the record that five or more participants were
involved. Although the presenteace report recommended
the upward adjustmeant, the report neither suggested who the
five participants might have been nor discussed why five or
more participants were involved. Oaly four individuals who
might qualify as participants, including defendant, were
nained in the report. The judge made no findings in this re-
gard and the govcrnments brief did not address the issue.
US. v. McDowell, _ F2d __ (1st Cir. Nov. 14, 1990) No. 89-
1061.

3rd Circuit determines that defendant who handled negotia-
tions with undercover agent was leader or supervisor. (430)
The 3rd Circuit rejected defendant’s argument that he should
not have received a two level increase in offense level based
on the finding that he was a leader or supervisor of a drug
conspiracy. There was "ample” evidence in the record to
support the district court's determination. Defendant han-
dled the original negotiations with an undercover agent and
determined both the location and the price of the drugs.
Defendant eventually reached an agreement with the under-
cover agent, used another defendant as an intermediary and
had another defendant bring the cocaine to him so that he
could complete the sale. U.S. v. Gonzalez, _ F2d _ (3rd
Cir. Nov. 16, 1990) No. 90-5188.

8th Circuit upbolds determination that defendant who
heought other participants into drug deal was organizer.
(430) The 8th Circuit upheld the district court's four level in-
crease in defendant’s base offense level for being an orga-
nizer. Defendant brought the other participants together
and set up the location of the drug deal. Defendant flew to
the location, arranged for hotel rooms for the buyers and
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sellers, cut part of the cocaine, communicated between
groups of dealers, and pamc:pated in the drug sale to FBI
agents. U.S. v. Wiegers, __ __ (8th Cir. Nov. 14, 1990)
No. 90-1462.

8th Circuit finds that defendant who handled proceeds from
drug sales was manager or Supervisor. (430) Evidence indi-
cated that defendant encouraged another person to become
involved in a drug conspiracy by allowing the conspirators to
use the person's apartment as a base of operations. Defen-
dant also had responsibility for handling the proceeds from
the drug sales. The 8th Circuit found that this evidence sup-
ported the district court's finding that defendant was a man-
ager or a supervisor, justifying a three-level increase in of-
fense level. US. v. Twpin, __ F2d __ (8th Cir. Nov. 26,
1990) No. 90-1628WM. '

8th Circuit upholds determination that defendant was an

organizer of drug distribution ring. (430) Evidence at trial

supported a finding that there were at least five other par-
ticipants in defendant's criminal activity. There was testi-
mony that defendant fronted crack cocaine to one person,
sold crack to three others who then resold it, and provided
the drug to a fifth person in exchange for that person regis-
tering defendant’s vehicles in that person's name rather than

. defendant's. These persons would contact defendant by’

paging his beeper. The district court concluded that defen-
dant “got cars in other people's names, apartmeats in other
people's namies, and he controlled them and he controlled
the crack which was’the whole basis of their operation . . .°
The 8th Circuit found that the district court’s finding that
defendant was as organizer or leader was not clearly erro-
neous. US.v. Yerks, _ F2d _ (8th Cir. Nov. 21, 1990) No.
§9-2621.

11th Clrcuit affirms that defendant who attempted to evade
Coast Guard was manager. (430) Defendant and others
were arrested by the Coast Guard on a boat coataining 495
bales ‘of marijuana. When the Coast Guard initially ap-
proached the boat, the boat ignored the Coast Guard's at-
tempts to communicate and attempted to move away. At
some point in the encounter, defendant, the first mate of the
boat, emerged from the pilothouse and motioned for the
Coast Guard vessel to move out of the boat's way. The dis-
trict court concluded that defendant's act of motioning the
Coast Guard vessel to move away during its pursuit made
defendant more culpable than the rest of the crew, who re-
mained in the background during the pursuit. The 11th Cir-
cuit agreed, finding that defendant's actions might evidence a
greater degree of control over the criminal enterprise and
some degree of decision-making authority. U.S. v. Castillo-
Valencia, __F2d _ (11th Cir. Nov. 20, 1990) No. 89-5712.

5th Clrcuit finds defendant with minor role in drug transac.
tion did not have minor role in conspiracy. (440) In the
factual resume that defendant signed as part of her guilty

plea, she admitted that she had been involved on a'daily ba-
sis in acquiring, transporting, and distributing cocaine and
money over a period of about two years. The 5th Circuit
found that defendant was oot eatitled to a reduction for her
minor role. Although she may bave had a minor role in the
particular transaction that led to her arrest, she was not a
minor participant in the cocaine distribution ring. U.S. v. Gi-
raldo-Lara, __ F2d _ (5th Cir. Nov. 27, 1990) No. 89-7115.

11th Circuit rejects argument that defendants bad minor
role in offense as mere transporters of cocaine. (440) De-
fendants contended that they had a minor role in their of-
fense as mere transporters of cocaine with oo knowledge of
the quantity involved. The 11th Circuit rejected this argu-
meat based on defendants’ apparent knowledge of the large
amount of cocaine involved. One defendant offered the
other defendant $1,000 to move a car parked at a local mall
and told the other defendant that he suspected that the car
contained drugs and that he was being followed. ‘The re-

moval of the back seat of the car to increase storage space |
for the cocaine and the distinct cocaine odor from the back -

passenger compartment and the trunk should have indicated
to defendants that a large amount of cocaine was stored in
the car. Moreover, defendants looked into the trunk and

verified the sizeable cocaine load being transported by the .

vehicle. U.S. v. Asseff, __ F2d

__ (11th Cir. Nov. 20, 1950)
No. 89-5823. . '

11th Circuit refuses to consider argument not raised in dis-

trict court. (440)(800) Defendant failed to object to the de-
nial of a downward adjustment in his base offense level for
being a minor participant. Instead, he sought to have his mi-
nor role considered in determining his seatence within the

applicable guideline range. The 11th Circuit therefore re-.

fused to review defendant’s argument that he had been im-

' properly denied a reduction in oﬂ'cnse level for being a mi-

nor participant. U.S. v. A:.seﬁ',
1990) No. 89-5823.

_ (11th Cir. Nov. 20,

8th Clrcuit upholds obstruction enhancement for use of
alias despite no loss to government. (460) Defendant re-
ceived an upward adjustment for obstruction of justice based
upon his use of an alias. Defeadant did not dispute that he
gave arresting officers an alias and later signed another alias
on a financial status affidavit at his first appearance before
the féderal magistrate. Defendant did contend that the en-
hancement was improper because there was no showing that
his use of aliases caused the government to lose any time,
manpower or money. The 8th Circuit found that whether
the government suffered such a loss was irrelevant, since
guideline section 3C1.1 encompasses attempted obstrurtion,
which does not require success in actual obstruction. U.S. v.
Yerks, __ F2d __ (8th Cir. Nov. 21, 1990) No. 89-2621.

8th Clrcuit holds that misleading investigators about iden-
tity of accomplice constituted obstruction. (460) When de-
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fendant and ber accomplice were arrested, the accomplice
gave the pohcc a false name. The policc were unable to
connect the crime with the accomplice because of the false

name, and charges against the accomplice were eventually

dismissed. At defendant’s trial, which ended in a mistrial,
defendant referred to the accomplice by the false name.
When the accomplice's true identity was finally discovered,
defendant and the accomplice were charged in a superseding
indictment and convicted. The 8th Circuit found that defen-
dant’s attempts to mislead autborities as to the true ideatity
of ber accomplice justified the enhancement for obstruction
of justice. Defendant knew the accomplice's true identity, as
evidenced by ber address book which was recovered from

her motel room. Moreover, there was no evidence that the

false name was a legitimate alias for the accomplice, rather
than an assumed pame designed to mislead investigators.
U.S. v. Turpin, _ F2d __ (8th Cir. Nov. 26, 1990) No. 90-
1628WM. ‘

9th Circuit holds that defendant waived right to challenge
adjustment for obstructioa by [lailing to object. (460)(300)
At sentencing, the district court summarized the recommen-
dations of the probatioa officer in the presentence report, in-
cluding the addition of "two levels because the defendant lied
at trial® When asked if there was any objection to the pro-
bation officer’s computation, defense counsel replied, "no, we
concur.” Later, the court asked if there were any other
objections to the prescatence report, and defense counsel
replied “no, your honor.* Rule 32(c)(3)(D), Fed. R. Crim. P.
provides that "where factual inaccuracy is alleged, the defen-
dant has the burden of introducing, or at least proffering,

‘evidence to show the inaccuracy.” Relying on this language

¢nd cases in other circuits, the Sth Circuit held that the de-
fendant waived his right to challeage the two-level increase

for obstructing justice under 3CL1, “because he agreed to-

the adjustment and failed to present the issue in the district
court.® U.S. v. Visman, __
No. 89-10630.

11th Clrcuit affirms obstruction of enh:ncement for defen-
dant who assisted effort to evade capture. (460) Defendant
was the first mate on a boat carrying 495 bales of marijuana
from Colombia. Evidence revealed that, unlike others of the
crew, he and the captain were fully aware of presence of the
marijuana and were more centrally involved in the conspir-
acy to distribute the marijuana. When the boat was ap-
proacaed by a Coast Guard vessel, the boat attempted to
evade capture by refusing to communicate with the Coast
Guard and trying to move away from the vessel. The 11th
Circuit found that the district court's determination that de-
fendant aided the captain's attempt to- evade the Coast
Guard vessel was not clearly erroneous and justified the
three point increase in offense level for obstruction of jus-
tice. U.S. v. Castillo-Valencia, __ F2d __ (11th Cir. Nov. 20,
1990) No. 89-5712.

F2d __ (9th Cir. Nov. 28, 19%0)

8th Circuit finds failure to object to mistake in determining
offense level constituted ineffective assistance of counsel.
(480)(520)(760) Defendant was a career offender. A month
prior to defendant’s sentencing, the guidelines were amended
to permit a court to reduce a career offender's base offease
level by two points for acceptance of responsibility. Whea
the presentence report was prepared, the reduction was aot
possible, so that even though the report noted that such a.
two point reduction was applicable, no 'such reduction was
given. The district court accepted the probation officer's
findings, and defendant's trial counsel did not object. The
8th Circuit found that defense counsel's performance at the
seatencing hearing constituted ineffective assistance of coun-
sel under Strickland v. Washington, 466 U.S. 688 (1983).
First, counsel's failure to object to the base offense level was
equivalent to defendant's having no counsel at all. Second,
counsel's error was so serious that it deprived defendant of a
fair sentence. The case was remanded for the district court

to determine the acceptance of responsibility issue. US. v.
Ford, _F2d _ (8th Cir. Nov. 15, 1990) No. 90- 5028.

9th Circuit upholds denial of credit for acceptance of re-

" sponsibility for offense of conviction. (480) Guideline sec-

tion 3E1.1 requires that a defendant accept respousibility
*only for the offense of coaviction.” The defendant argued
that he was denied credit for acceptance of respoansibility be-
cause he did not claborate on his involvement in the *whole
criminal enterprise.” The 9th Circuit held that the record did
not support this assertion. The sentencing court stated that
the defendant did not accept responsibility "for his acts, pri- .
marily his acts of perjury.” Only after the court announced
its decision did the defeadant make statements apologizi
for his perjury. U.S. v. Goodrich, __ F2d __ (Sth Cir, Nov.
20, 1990) No. 89-50674. .

Sth Clrcuit upholds denial of acceptance of responsibility
reduction where defendant denied involvement in drugs.
(485)(820) A district court's findings as to a defendant’s ac-
ceptance of responsibility will only be overturned if clearly
crroneous. Moreover, the standard of review may be even
more deferential than usual: "Because the trial court's as-
sessment of a defendant’s contrition will depend heavily on
credibility assessments, the ‘clearly erroneous’ standard will
nearly always sustain the judgment of the district court in this
area.” In this case, the 5th Circuit affirmed the district
court's denial of a reduction for acceptance of responsibiluy
Although defendant pled guilty, during an interview with the
probauon officer, defendant maijntained that he was not in-
volved in anything illegal and that he was not involved with
drugs. U.S. v. Giraldo-Lara, __ _ (5th Cir. Nov. 27,
1990) No. 89-7115.

11th Circuit upholds consideration of defendant's decision
to go to trial In denying credit for acceptance of responsi-
bility. (48S) Defendant and others were arrested in a boat

~ containing 495 bales of marijuana. Defendant contended
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that he was eatitled to a two point reduction in base offense
level because be voluntarily cooperated with the government
"by telling them what he knew coacerning where and when
the boat was supposed to rendezvous with the marijuana.
The 11th Circuit rejected his argument. The district court
had found that defendant's decision to proceed to trial was
evidence of his failure to accept personal respoasibility for
his offense. Although a district court may not refuse to find
acceptance of respoasibility simply because a defendant
elects to go to trial, it is a factor that "may properly be con-
sidered along with other factors in determining whether
there has been an acceptance of responsibility.” U.S. v

Castillo-Valencia, __ F2d __ (11th Cir. Nov. 20, 1990) No.
89-5712 :

p———

Criminal History. (§4A)

Sth Circuit counts "deferred adjudication probauon'bu .

prive sentence where defendant entered guilty plea. (500)
Defendant was on "deferred adjudication probation,” under
Texas law, and argued that this should not couat as a “prior
sentence” in his criminal history score. The 5th Circuit re-
jected this argument. In Texas, when a deferred adjudication
probation is imposed, the criminal action is temporarily
stilled and the accused is given an opportunity to demon-
- strate good bebavior. If be succeeds, the criminal action is
dismissed. If he fails, the criminal action proceeds. Guide-
_ line section 4A12(f) provides that *diversion from the judi-

cial process without a finding of guilt (e.g, deferred prose- =

cution) is oot counted [as a prior sentence]. A diversionary
‘disposition resulting from a finding or admission of guilt .. .
is counted as a [prior] seatence.” Since the record indicated
that defendant entered a guilty plea in the state prosecution,
his *deferred adjudication probation” could properly be
counted as a prior sentence. U.S. v. Giraldo-Lara, __ F.2d

(5t Cir. Nov. 27, 1990) No. 89-7115. -

8th Circuit finds unsupervised probation coastitutes a
triminal justice sentence. (500) Guideline section 4A1.1(d)
provides that a defendant’s criminal history score shall be in-
creased by two “if defendant committed the instant offense
while under any criminal justice seatence, including proba-
tion, parole, supervised release, imprisonment, work release
or escape status.' Defendant committed a drug offense
while on unsupervised probation in connection with his coa-
viction for fourth degree burglary, which arose out of a do-
mestic misunderstanding with a former wife. Defendant
contended that his unsupervised probation was not “the sort
of probation contemplated by the guidelines® as warranting
an inc2cs in criminal history seore. The 8th Circuit dis-
agreed, finding that guideline section 4A1.1(d) broadly de-
fines "any criminal sentence” to include probation, whether
supervised or unsupervised. Moreover, the fact that defea-
dant's crime arose out a "domestic misunderstanding” did not

entitle defendant 1o be treated with leniency. US v.
Knighten, __F2d __ (8tb Cir. Nov. 15, 1990) No. 89-5605.

8th Circuit refuses to consider whether career offender pro-
vision violates constitution. (520)(800) Defendant argued
that ‘the carcer offender provision under which he was
sentenced discriminated against his socioeconomic class, was
fundamentally unfair, violated the equal protection clause,
and coastituted cruel and unusual punishment. He failed to
raise any of these arguments in the district court. Therefore
the 8th Circuit stated it would got consider the arguments
unless a “"clear miscarriage of justice otherwise would result.”
In this case, defendant entered a plea agreement to obtain

R . ’)

the government's recommendation of a sentence between

120 and 150 months. Since defendant received a 150-month
seatence, the court found no “likelihood” of a miscarriage,
and therefore refused to consider defendant's claims. U.S. v.
Yoabez, _F2d _ (8th Cir. Nov. 23, 1990) No. 90-5024.

9th Circuit holds that robbery under California law is by -

definition a crime of violence for career offender purposes.
(520) Robbery as defined by California Penal Code section
211 is a crime committed directly against and in the presence
of the victim through “force or fear.” Thus, the 9th-Circuit
found that it is "certainly the kind of crime that presents a se-
rious risk that physical force may be used.” The term "a
crime of violence® is defined in the career offender section of
the guidelines, section 4B1.2, by reference to 18 US.C. sec-
tion 16. That section describes a crime of violence as an of-

fense that “by its nature, involves a substantial risk that

physical force against the person or property of another may
be used in the course of committing the offense.” The com-
mentary to that guideline specifically includes robbery as a
crime of violence. Accordingly the 9th Circuit held that rob-
bery under California law is by definition a crime of violeace
for career offender purposes. U.S. v. McDougherty, __ F2d
__ (th Cir. Nov. 28, 1990) No. 89-50245.

9th Circuit holds that career offender sentence may be im-
posed without regard to the procedural requirements of 21
US.C. section 851. (520) 21 US.C. section 851 provides
certain procedural requirements when the government seeks
to obtain the increased statutory penalties for prior convic-
tions provided in 21 U.S.C. sections 841-858. The 9th Circuit
held that these procedural requirements do not apply to the
career offender provision of the guidelines, because that pro-
vision "does not entail increasing the statutory penalties for
the defendant's crime.” Rather the career offender guideline
simply implements the statutory mandate for the Senfencing
Commission to assure that certain career offenders receive
sentences "at or near the maximum term authorized® for
their crime. The 9th Circuit held that “the requirements of
section 851 simply do not apply in these circumstances.” U.S.
v. McDougherty, __ F2d __ (9th Cir. Nov. 28, 1990) No. &9-
50245.
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9th Circuit bolds that career offender's prior convictions
need oaly be provea by a prepoaderance. (520) The defen-
dant argued that due process requires the goverament to
charge and prove the prior convictions used for the career
offender guidelines beyond a reasonable doubt. The 9th
Circuit rejected the argument, relying on McMillan v. Penn-
Sylvania, 4771 US. 79 (1986), upholding Pennsylvania's
mandatory minimum sentencing act. That Act provided for
a mandatory minimum sentence if the judge found by a pre-
ponderance of the evidence at sentencing that the defendant
visibly possessed a firearm. The court also relied on U.S. v.
Brewer, 853 F.2d 1319 (6th Cir. 1988) holding that the Armed
Career Criminal Act “is-a sentence enbancement and not a
separate statutory offense.” Thus the government "is not re-
quired to prove a defeadant's prior convictions beyond a rea-
sonable doubt.” Here the government established by the
presentence report and copies of the coaviction records that
the defendant did commit the two predicate prior con-
victions. This was sufficient to comply with due process.
US. v. McDougherty, __ F2d _ (9th Cir. Nov. 28, 1990) No.
89-50245. '

9th Clreuit bolds that California first degree burglary is a
*crime of violeace® for career offender purposes. (520) Ap-
plying the “categorical® approach of Taylor v. U.S., 110 S.Ct.
2143, 2159 (1990), the 9th Circuit beld that first degree bur-
glary of a residence under California Penal Code section 460
is a "crime of violence® within the meaning of 18 US.C. sec-
tion 16(b). The court stated that “the confluence of common
sense and precedent lead to the conclusion that the unautho-
rized daytime eatry of the dwelling of another with the intent
to commit a larceny or any felony carries with it a substantial
risk that force will be used against the person or property of
another.” Therefore first degree burglary under California
law is a “crime of violence® for purposes of sentence en-
hancemeat under guideline section 4Bl.l, the career of-
fender guideline. U.S. v. Becker, __ F2d __ (5th Cir. Nov.
20, 1990) No. 89-50240. o

Determining the Sentence
(Chapter 5)

9th Clrcuit upholds public apology as condition of proba-
tion. (560) Two police officers were convicted of perjury in
connection with their EEQC complaint against the police
department. As a condition of probation the judge ordered
them to publish an apology in the local newspaper or in the
police department’s newsletter. On appeal they argued that
the probation condition violated their First Amendment right
to refrain from speaking. The 9th Circuit rejecicd the argu-
ment, noting that the test for validity of probation conditions,
even where pseferred rights are affected, is "whether the
limitations are primarily designed to affect the rehabilitation
of the probationer or insure the protection of the public.”

- bilitative purpose. ‘U.S. v. Clark,

__F2d __ (Sth Cir. Nov.
14, 1990) No. 89-10252. -

Sth Circuit remands one case and reverses another where
court gave incorrect advice on supervised release. (580) At
the time of their pleas, the district court told both defendants
that the maximum penalty was 20 years and a million dollars
in fines. As to one defendant, the court said the maximum
supervised release term was three years. As to the other de-
fendant, the court said a two year term was mandatory. In
fact, the guidelines required three to five years on supervised
release. At sentencing, the district court imposed five years
of supervised release on the first defendant and three years
on the second. The 5th Circuit remanded the first defen-
dant's case, noting that given the overwhelming evidence of
guilt, he could not plausibly assert that be would have
changed his piea bad he known that he could face two fur-
ther years of supervised release. However, he may have
understood that his term of supervised release could not ex-
ceed three years. The second defendant's case was reversed
and be was allowed to piead anew because the failure to in-
form him of the minimum and maximum terms of supervised
release constituted an "entire failure” to address the core
coocern of Rule 11. U.S. v. Andres, __ F2d __ (5th Cir. Nov.
27, 1990) No. 89-1844.

9th Clrcuit holds that state criminal restitution obligntion
{s dischargeable in bankruptcy under Chapter 13, (610) In a
brief one seatence order, the 9th Circuit beld that "on the
authority of Pennsyivania Dept. of Public Welfare v. Daven-
port, 110 S.Ct. 2126 (1990), we affirm the decision of the dis-
trict court that a state criminal restitution obligation is dis-
chargeable under Chapter 13 of the bankruptcy code.” In re
Price, __ F2d __ (5th Cir. Nov. 23, 1990) No. 89-35482.

6th Circuit upholds community service imposed on defen-
dant unable to pay fine. (630) The 6th Circuit rejected the
government's contention that the district court's decision not
to fine defendant was improper. The reason the district
court did not impose a fine was because it expressly found
that defendant was not able to pay a fine. Under guideline
section SE1.2(f), if a defendant establishes that he cannot
pay a fine, a district court may waive the fine and impose an
additional sanction such as communiry service. In this case,
defendant was required to provide 100 hours of community
service. U.S. v. Nelson, __ F2d __ (6th Cir. Nov. 20, 1990)
No. 89-5270.

Departures Generally (§ 5K)

Sth Circuit rejects argument that court punished defendant

" for cooperating in undercover activities without court's con- -

sent. (720) Defendant contended that the district court im-
properly punished him for cooperating, after his plea hearing
and before sentencing, in undercover activity without the

. Here the court held that a public apology may serve a reha-

FEDERAL SENTENCING AND FORFEITURE GUIDE 9



Federal Sentencing and Forfeiture Guide, NEWSLETTER, Vol. 2, No. 12, December 3, 1990.

court’s permission. He argued that the district court pun-
ished him by rejecting his request for a downward departure.
The Sth Circuit rejected this argument. An appellate court
will uphold a district-court's refusal to depart unless it vio-
lates the law, is imposed as a result of incorrect application
of the guidelines, or is a.departure from the applicable
guidelines. Here, the court did not depart and there was no
incorrect application of the guidelines. Defendant actually
received a two-point reduction for acceptance of responsibil-
ity based on defendant's cooperation. In addition, defen-
dant's argument would improperly shift the burdea from a
defendant to the district court to show that the court did aot
violate the law. ‘U.S. v. Andres, _ F2d __ (5th Cir. Nov. 27,
1990) No. 89-1844. )

8th Circuit finds district court exercised discretion not to

make downward departure. (720) Defendant contended that

the district cour. improperly believed that it lacked the
power to make a downward departure. The judge stated
"Well, I don't see bow I could justify a downward departure
under the facts of this case at all except to just say that [
think the guidelines are set too severe which I sometimes do,
but that's not my determination. I've got to go by the guide-
lines.* The 8th Circuit found this statement reflected a dis-
cretionary decision not depart based upon the facts of the
case. US. v. Yerks, _ F2d __ (8th Cir. Nov. 21, 1990) No.
89-2621. . .

8th Circuit reaflirms that it may not, on defendant's mo-
tion, review extent of downward departure. (720)(800) De-
fendant contended that the district court should bave made
more of a downward departure in light of his substantial as-
sistance to the governmen.t, his failure to profit substantially
from his drug dealings, and the prospect that he would be
more than 60 years old at the time of his release under the
current sentence. The 8th Circuit found that the district
court considered these factors in determining the sentence.
Moreover, an appellate court cannot not review the extent of
a downward departure on a defendant'’s motion. U.S. w.
Ybabez, __ F2d __(8th Cir. Nov. 23, 1990) No. 90-5024.

8th Circuit reverses where district court misunderstood au-
thority to depart downward for diminished capacity. (720)
The district court denied a2 downward departure because it
found that defendant's diminished capacity was not the sole
cause of his offense. The 8th Circuit remanded for resen-
tencing, finding that the district court misunderstood its au-
thority to grant a downward departure. The guidelines pol-
icy statement for diminished capacity does not require defen-
dant's mental state to have caused the offense. Rather, a de-
parture is justified if "defendant’s diminished capacity com-
prised a contributing factor in the commission of the of-
fense.” U.S. v. Ruklick, __ F2d _ (8th Cir. Nov. 21, 1990)
No. 89-3080.

11th Circuit reverses dowuward departure based on depen-
dent personality disorder. (722) Defendant was persuaded
by his co-defendant to rob a bank at gunpoint. A psycholo-
gist diagnosed defendant as baving a "dependent personality
disorder,” which could cause him to do unpleasant things to
win approval. The 11th Circuit rejected this as a grounds for.
a downward departure. A defendant's emotional or meatal
condition is not ordinarily relevant in determining whether a
departure is authorized. 'Defendant was not entitled to a
downward departure based on his diminished capacity, since
this is oaly available to one who commits a nog-violent
crime. Armed robbery is a crime of violence regardless of
whether defendant’s gun was loaded or fired. Defendant was
also not entitled to a departure based on coercion or duress,
since there was no threat of injury or damage to property.
Defendant introduced no evidence that his co-defendant
"engaged in anything more substantial than run-of-the-mill
persuasion.” U.S. v. Russell, _ F.2d
1990) No. 89-8920.

11th Circuit rejects downward departure based on likeli-
hood of recidivism. (730)(734) Defendant fell into criminal
history category I. The district court found a dowanward de-
parture was justified because “the court is confideat that de-
fendant will oot get involved again in any type of criminal
activity.” The 11th Circuit reversed, finding that likelibood of
recidivism was a factor considered by the Seatencing Com-
mission in the formulation of the criminal history mtcgoncs.
Although the Sentencing Commission recognized that it
could not guarantee that likelihood of recidivism would have
been adequately considered in all cases, guideline section
4A13 provides that category [ is designed for a first offender
with the lowest risk of recidivism. Therefore, a district court

- is not authorized to consider risk of recidivism as a mitigat-

ing factor for a defendant in category I. U.S. v. Russell, __
2d _(11th Cir. Nov. 20, 1990) No. 89-8920.

Plea Agreements, Generally (§ 6B)

3rd Clrenit upholds government's withdrawal of proposed
plea agreement. (790) The government offered a plea
agreement to three defendants, but demanded that alf three
accept the agreement. When only two of the defendants
agreed to the plea package, the government withdrew the
proposal. The proposal was never presented to the district
court. The three defendants were tried and coavicied by a
jury. The 3rd Circuit rejected the argument that the gov-
ernment's withdrawal of the plea agreement was improper.
Since the government had made unanimous acceptance of
ths agreement a condmon precedent to the agreement, the
district court did oot errin refusing to order specific perfor-
mance of the agreement. The court also rejected the argu-
ment that the prosecutor's requirement of unanimous ac-
ceptance violated due process. Neither defendant who
agreed to the plea package detrimentally relied on: the terms

FEDERAL SENTENCING AND FORFEITURE GUIDE 10

_ (11th Cir. Nov. 20, -




-

Federal Sentencing and Forfeiture Guide, NEWSLETTER, Vol. 2, No. 12, December 3, 1990. _

of the agreement and therefore, trial by jury was an adequate
remedy for any impropriety that may have arisen from the
government's action. U.S. v. Gonzalez, _ F2d __ (3rd Cir.
Nov. 16, 1990) No. 90-5188.

Appeal of Sentence (18 U.S.C. 3742)

8th Circuit determines it need not decide issue where resulit
would pot change applicable guideline range. (800) Defea-
dant contended that it was improper for the district court to
set his base level at 36 rather than 34 based upon an addi-
tional 460 grams of cocaine for which he was not charged.
The 8th Circuit refused to comsider the issue. Defendant's
offense level, after adjustments for obstruction of justice and
his leadership role, would result in an offense level of either
42 or 40. Combined with his criminal history score, both of-
fense levels would result in a guideline range 360 months to
life. Defendant had reccived a 360 month sentence. There-
fore, it was unnecessary to cuzcider defendant's claim. U.S.
v. Yerks, F2d __ (8th Cir. Nov. 21, 1990) No. 89-2621.

11th Circuit finds appli'cability of a particular guideline a
mixed questioa of law and fact. (820) The 11th Circuit found
that a determination of whether a particular guideline ap-

plies is a mixed question of law and fact. Tbe underlying

questions of fact are reviewed under the clearly erroneous
standard. However, whether the facts require the applica-
tion of a particular guideline is a legal conclusion subject to

.de novo review. In this case the district court erred in con-

cluding that defeadant was an accessory after the fact. U.S.
v. Huppert, _ F2d __ (11th Cir. Nov. 20, 1990) No. 89-5917.

———

Death Penelty

Supreme Court vacates state's ruling that prisoner may be

medicated to make him competent to be executed. (360) In
Ford v. Wainwnight, 4T7 U.S. 399 (1986), the Supreme Court
held that incompetent prisoners cannot be executed. In this
case, the Louisiana courts found that the prisoner was com-
petent when medicated, and beld that he could be medicated
against his will in order to carry out the death penalty. The
Supreme Court granted certiorari, and- after argument, va-
cated and remanded the case for reconsideration in light of
Washington v. Harper, 494 US. _, 110 S.Ct. 1028 (1990).
That case held that a prisoner may be medicated without

‘consent if he is dangerous to himself or others and the medi-

cation is in his medical interest. Perry v. Louisiana, __ US.

_1m8.Ct __ (Nov. 13, 1990) No. 89-5120.

Supreme Court reverses ‘reasonable doubt® instruction that
suggested too high a degree of doubt at penalty phase. (868)
In this death penalty case, the court gave a reasonable doubt
instruction, stating that to be reasonable, a doubt must be
such as “would give rise to a grave uncertainty.” Itis not "a

mere possible doubt." It is "an actual substantial doubt.
The court added that mathematical certainty was not re-
quired, but a “moral certainty.” In a unanimous per curiam

opinion, the Supreme Court held that “[i]t is plain to us that ..

the words 'substantial’ and ‘grave,’ as they are commonly un-

- derstood, suggest a higher degree of doubt than is required

for acquittal under the reasopable doubt standard" The
judgment was reversed. Cage v. Louisiana, _ US. _, 111
S.Ct. __ (Nov. 13, 1990) No. 89-7302.

'Forfeiture Cases

7th Circuit upholds forfeiture of real property under gam-
bling forfeiture statute. (900) Claimant argued that 18
US.C. section 1955(d), which provides for the forfeiture of
*any property” used in violation of the federal anti-gambling
statute, does not provide for the forfeiture of real property.
The 7th Circuit rejected this argumeant, finding the term “all
property” encompassed both real and personal property.

Although in 1984 Congress ameaded several other forfeiture -

statutes to clarify that they included real property, and did
not so amend the gambling forfeiture statute, claimaat's ar-
gument that this evidenced Congressional intent to exclude

_real property from the gambling forfeiture statute amounted

to *speculation. U.S. v. On Leong Chinese Merchants Asso-
ciation Building, _ F2d __ (7th Cir. Nov. 14, 1990) No. 90-
1191, '

“fth Clrcuit’ upholds forfeiture of entire building agaidst

proportionality arguments. (900)(910) Claimant contended
that forfeiture of an entire three-story building was inappro-

-priate. The 7th Circuit noted that claimant failed to present

these arguments to the district court, and therefore, they

-could not serve as a basis for- a reversal. Nonetheless, the

court found the arguments were without merit. The district
court had no discretion to order a proportional, rather than a
total, forfeiture. Nor did forfeiture of the eatire building vi-
olate the 8th Amendment's prohibition against dispropor-
tionate punishmeat, since the 8th Amendment does not ap-
ply to civil in rem actions. Moreover, there was no unfair-
ness in seizing the entire building, because the gambling was
not coafined to any one small area of the building. Gam-
bling had been discovered on two differeat floors, and on at
least one occasion, close to 100 hundred people were pre-
seat. The building itself bad beea modified to harbor the
gambling activity, with a camera and electronically-activated
gates to monitor outsiders. U.S. v. On Leong Chinese Mer-
chants Association Building, _ F2d __ (7th Cir. Nov. 14,
1990) No. 90-1191. :

7th Circuit upholds deaial of motion for continuance in for-
feiture case. (920) The district court denied claimant's mo-
tion for a continuance of the summary judgment proceedings
in a forfeiture action. Claimants contended that the stay of
discovery which the government had been granted during the
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pendency of a related criminal investigation made it impossi- . )
ble for claimants to obtain evidence with which to oppose the —

government's motion. In particular, claimants were unable DO SOMEONE A FAVOR
to depose two government agents who bad provided infor-
mation concerning illicit gambling activities which took place
in the building in question. Thbe 7th Circuit found that the
denial of the motion for a continuance was not an abuse of
discretion. Claimant did not identify the information that it
boped to gain by deposing the adverse witnesses. This was
merely a case of a party "seck{ing] to avoid the entry of an
adverse judgment by raising the unlikely possibility that,
upon further discovery, an adverse witness may cootradict an

Give a gift subscription to the
Federal Sentencing and Forfeiture Guide

Prasent subscribers may give gift subscriptions from
now until December 31, 1990, at the holiday gift price
of $175 for.one year. Or givé the main volume (2nd | e
Ed.) alone for the holiday gift price of $30. ’

carlier statement or volanteer an admission.® U.S. v. On
Leong Chinese Merchants Association Building, _ F2d __
(7th Cir. Nov. 14, 1990) No. 90-1191.

7th Circuit finds probable cause that building was being
used to conduct illegal gambling business. (950)(960) State
police raided claimant's building thi = times in two years and

YES. Send my gift of

[ ] full subscription, $175.

{ ] Main volume (2d Ed.) $30.
[ ] Check enclosed. [ ] Bill me.

discovered illegal gambling activities. The FBI raided the | 1O
building a fourth time and interrupted the same gambling Name:
activities. Claimant argued that forfeiture of the building :
was improper because the government failed to prove an un- Address:
derlying state law violation, since at the time of the FBI raid, )
no arrests were made. Moreover, although owners of the Gi State: Zip:
building were present at the three state raids, only gamblers R — )
were arrested. The 7th Circuit rejected these contentions. FROM:
First, the fact that none of the owners were arrested was )
- immaterial, since there i$ no innocent owner defense. Sec- Name:
ond, the fact that no arrests were made at the FBI raid did )
not mean state laws were not being violated. At the time of Address:
the FBI raid, the same gaming activities were being con- )
ducted as were conducted at the time of the state raids. . . .
Since gamblers werc arrested for violatiors of state law on City: State: Zip:

these earlier occasions, it was reasonable to assume that
state law was being violated during the FBI raid. U.S. v. On
Leong Chinese Merchanis Association Building, _ F.2d __
(7th Cir. Nov. 14, 1990) No. 90-1191.

Send To: Del Mar Legal Publications, Inc.,, 2670 Del Mar
Heights Rd,, Suite 247, Del Mar, CA 92014. Tel (619)

755-8538.
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-~ - - INTRODUCTION

The Interstate Agreement on Detainers Act has been a source of confusion and even dread
for federal prosecutors. It has caused confusion, because it is not always obvious whether or not it
applies to a given prisoner defendant. It has caused dread because of its draconian penalties for the
federal prosecutor who, making a mistake, runs afoul of its anti-shuttling and speedy trial provisions
and finds the case dismissed for seemmgly trivial technicalities havmg nothing to do with guxlt or
innocence.

There are additional reasons for confusion about the Agreement. The Interstate Agreement -
on Detainers was drafted with interstate transfers of prisoners in mind. While it works reasonably well
between the states, its application to the federal government is less satisfactory. The United States
does not fit well as a "State” either conceptually or operationally, and the federal prosecutor can find
himself within the ambit of the Agreement without realizing it. Also, when Congress enacted the
Interstate Agreement on Detainers Act, it failed to consider the interplay of the Act with the writ of
habeas corpus ad prosequendum, the mechanism historically used by federal authorities to obtain
custody of state prisoners for federal trial. It to.t a Supreme Court decision to resolve this difficult
question, and the resolution still leaves a trap for the ui-vary prosecutor.

Finally, the Interstate Agreement on Detainers Act is a relatively obscure act that is not
typically addressed in law school or on the bar examination. The average prosecutor first learns of it
through the admonitions of his peers or through the sometimes painful process of trial and error.

This monograph attempts to provide some historical perspective, explain how the Agreement
operates in practlce, identify the major Interstate Agreement on Detainers Act issues, cover the case
authority as it exists to date, and provide a few suggestions that may prove helpful in avondmg the
potential pitfalls of the Act.

HISTORICAL BACKGROUND
Detainers

A detainer is a request filed by a criminal justice agency with the institution in which a prisoner
is incarcerated, asking the institution either to hold the prisoner for the agency or to notify the agency
when release of the prisoner is imminent. Detainers generally are based on outstanding criminal
charges, outstanding parole or probation violation charges, or additional sentences already imposed
against the prisoner. Carchman v. Nash, 473 U.S. 716, 719, 105 S.Ct. 3401, 87 L.Ed.2d 516 (1985).

Before the Agreement on Detainers, which is discussed below, there were several means by
which states could obtain custody of prisoners from other jurisdictions; none of which was entirely
satisfactory. The traditional method of interstate rendition was formal extradition pursuant to Article
IV, §2, cl. 2 of the United States Constitution, 18 U.S.C. §3182, and the Uniform Criminal Extradition
Act, a uniform act adopted by virtually all states that sets forth procedures. (While extradition does
not apply to federal/state prisoner transfers, the limitations of the extradition process are noteworthy
here, because they led to the development of detainer practice.) Extradition was a cumbersome and
time consuming process, requiring the approval of the governors of both states and allowing for habeas
corpus challenge to interstate rendition. Some states entered into special compacts with each other
concerning the transfer of prisoners; however, such efforts lacked uniformity and were sporadic,
because unless there was large fugitive traffic between the states involved, these compacts tended to
present an administrative burden that outweighed the benefit of simplicity of prisoner transfer.
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Dissatisfaction with the formal extradition process and occasional interstate compacts between
small groups of states resulted in the development of an informal practice of ﬁlmg detainers against
prisoners. Rather than seeking immediate transfer, a law enforcement authority in one state would
merely notify the state having custody of the prisoner that he was wanted in the second state at the
completion of his sentence. At that time the prisoner would be paroled to the detainer and typically
would waive extradition. This practice led to abuses noted below. See.generally United States v.
Mauro. 436 U.S. 340, 355, 98 S.Ct. 1834, 56 L.Ed.2d 329 (1978). Detainers were. less important in
federal/state prisoner transfers which, historically, were accomplished through the writ of habeas corpus
ad prosequendum. Lodging a detainer was not a prerequisite to obtaining a writ; however, the use
of detainers became popular and spread from interstate practice into federal/state practice as well.
Anyone in law enforcement could prepare and submit a detainer, and if it was accepted and lodged
by the prison records office at the facility where the prisoner was held, the prisoner had little means
to challenge it before the advent of the Agreement on Detainers. No judicial supervision is involved
in the lodging of detainers, and detainers may be filed without prosecutorial approval or even
knowledge. See for example United States v. Schrum, 504 F.Supp. 23 (D.Kan. 1980), aff'd. 638 F.2d
214 (CAIO 1981).

It should be noted that captioning a document "Detainer” does not necessarily make it one.
See for example United States v. Currier, 836 F.2d 11 (CAl 1987) where the document labeled
"detainer” stated that the prosecution had ended with a finding of guilt on all counts but did not
expressly give notice that the defendant was wanted for future prosecution in the jurisdiction that
submitted it. Thus, the document was held not to be a detainer within the meaning of the Interstate
Agreement on Detainers Act, and the prisoner was denied the Act’s protections.

The Interstate Apreement on Detainers Act

During the late 1940’s and 1950’s, when rehabilitation of criminals was the prime objective of
penological thinking, it was realized that detainers posed a substantial obstacle to prisoner
rehabilitation. Detainers might be lodged routinely and then be forgotten for years. A prisoner
serving a sentence in one state might have a detainer from «nother state lodged against him and have
no way of resolving the second state’s charges. He would simply remain in prison until paroled by the
first state to the second state’s detainer. The existence of one or more detainers in and of itself might
delay parole. Prison administrators were thwarted in their efforts toward rehabilitation, because the
inmate who had a detainer lodged against him faced a bleak and uncertain future and had little
incentive to respond to training programs.

Additionally, such prisoners were often deprived of the ability to take advantage of many of
the prison’s programs aimed at rehabilitation (e.g. work release, educational release, furlough, or
release to a half-way house), because having a detainer lodged against oneself normally resulted in a
security classification that precluded program participation. Ironically, upon parole to the detainer, the
second state often found itself with a stale case or one that had never been indicted. Dismissal of such
charges frequently followed once the state that received the paroled prisoner pursuant to its detainer
was faced with evaluating the prosecutive worthiness of its case. Worse yet, there were instances
where the informal and casual passage of information between law enforcement authorities resulted
in erroneous detainers based on inaccurate information; thus, prisoners were held for crimes with
which they were never charged, even by complaint and warrant. See generally United States v. Mauro,
436 U.S. at 357360. It should be noted that at this time the right to a speedy trial remained relatively
undeveloped. The Sixth Amendment right to a speedy trial was not applied to the states through the
Fourteenth Amendment until Kloofer v. North Carolina, 386 U.S. 213, 87 S.Ct. 988, 18 L.Ed.2d (1967).
The federal Speedy Trial Act, 18 U.S.C. §3161 et seq., was not passed until 1974.




* The Interstate Agreement on Detainers was a reaction against the abuses of the detainer
system. The Agreement, consisting of nine articles, was drafted by the Council of State Governments
in 1956 and included in the Council’s suggested State Legislation Program for 1957. Its stated purpose
was "to encourage the expeditious and orderly disposition of [outstanding] charges and determination
of the proper status of any and all detainers based on untried indictments, mformanons, or complaints.”
Article L.

The operation of the Agreement will be discussed in greater detail below. For introductory
purposes, suffice it to say that the Agreement provides a procedure by which a prisoner incarcerated
in one party State (the "sending state") may demand the speedy disposition of "any untried indictment,
information or complamt on the basis of which a detainer has been lodged against the prisoner” by
another party state (the recemng state”). Article III. It also provides a parallel procedure whereby
the prosecutor in the "receiving state” may initiate return of the defendant from the "sending state” and
resolve charges that are the subject of his pending detainer. Article IV.

" Various states enacted the Agreement. In 1970 Congress ern>~ted the Agreement as the
Interstate Agreement on Detainers Act, 18 U.S.C. Appendix §1 et seq. Its substance is found in 18
US.C. App. §2, which is the enactment into law of the nine articles of the Interstate Agreement on
Detainers. The Agreement was drafted primarily for application between the states. Adoption of the
Interstate Agreement on Detainers Act by the United States has presented some serious problems of
interpretation and has provided fertile ground for litigation. Unfortunately, the Interstate Agreement
on Detainers Act was passed hurriedly by Congress with a scant legislative history that has proved
notably unhelpful by failing to explore the ramifications of the Agreement’s application to the federal
government. United States v. Umbower, 602 F.2d 754 (CAS 1979); see also Judge Garth’s dissenting
opinion in United States v. Thompson. 562 F.2d 232, 238-246 (CA3 1977).

These ambiguities were compounded by a later development. Up to the time of Congressional
enactment, the Agreement was in the nature of a uniform law, with the case law authority of one
member jurisdiction holding equal persuasive authority as that of another. However, by a six (6) to

" three (3) vote, the Supreme Court held in 1981 that Congress’ action of entering into an agreement
between the states (making the United States a "State” within the meaning of the Agreement’s
definitional section) transformed the states’ agreement into a Congressionally sanctioned interstate
compact under the Compact Clause of the United States Constitution, Article I, §10, cl. 3. Cuyler v.
Adams, 449 U.S. 442, 101 S.Ct.. 708, 66 L.Ed.2d 650 (1981). The significance of this holding is that
it transformed interpretation and construction of the Agreement into a matter of federal law. Thus,
although the Agreement was designed for interstate practice and fits that practice better, and although
the state courts had a thirteen year head start in interpreting the Agreement, federal case law now
overshadows and eclipses state decisions construing the Agreement.

The rights a defendant receives under the Agreement on Detainers are nothing more than a
statutory set of procedural rules; they do not rise to the level of constitutionally guaranteed rights.
Cooney v. Fulcomer, 886 F.2d 41 (CA3 1989). Entry of a guilty plea to the charges that the detainer
reflected constitutes a waiver of the provisions of the Interstate Agreement on Detainers Act. Thus,
a defendant cannot plead guilty and then challenge his conviction in a habeas corpus proceeding
claiming that the charges should have been dismissed for-a Detainers Act violation. United States v.
Fulford. 825 F.2d 3 (CA3,1987) citing United States v. Palmer, 574 F.2d 164 (CA3), cert. _denied.
437 U.S. 907 (1978); Beachem v. Attorne ey General of Missouri, 808 F.2d 1303 (CAS8 1987).




At this writing the Agreement has been enacted by forty-eight (48) states (the two hold-outs
are Mississippi-and Louisiana), the District of Columbia, Puerto Rico, and the Virgin Islands, in
addition to the United States. As will be discussed in greater detail below, the Agreement on
Detainers is typxcally used to obtain custody for trial in one member “state” of sentenced prisoners
incarcerated in another member "state”. Thus, it is used by federal prosecutors to obtain jurisdiction
of the person of prisoners under sentence in the prisons of one of the member states (other than the
United States itself) for trial.

e

Writ of Habeas Corpus ad Prosequendum

In Ex parte Bollman, 4 Cranch 75, 2 L.Ed. 554 (1807), Chief Justice Marshall interpreted §14
of the first Judiciary Act to use the words “"habeas corpus® in generic form, including the writ
"necessary to remove a prisoner in order to prosecute him in the proper jurisdiction wherein the
offense was committed." Since Bollman the statutory authority of federal courts to issue writs of
habeas corpus ad prosequendum to secure the presence, for purpcses of trial, of defendants in federal
criminal cases, including defendants then in state custody, has never been in doubt. Mau ro, 436 U.S.
at 357, citing Carbo v. United States, 364 U.S. 611, 81 S.Ct. 338, 5 L.Ed.2d 329 (1961) 1948 this
authority was made explicit with the enactment of 28 U.S.C. §2241.

Writs of habeas corpus ad prosequendum have traditionally served as the mechanism by which
federal courts obtain the presence for trial of accused criminals who are being held in state custody.
See for example United States v. Cooke, 795 F.2d 527 (CA6 1986) and United States v. Graham, 622
F.2d 57 (CA3 1980). Likewise, writs of habeas corpus ad prosequendum are used to obtain the
presence of federal prisoners incarcerated in one federal district for trial in another federal district.
See for example United States v. Stoner, 799 F.2d 1253 (CA9 1986) and United States v. Krohn, 558
F.2d 390 (CAS8), cert. denjed, 434 U.S. 868 (1977). These writs are issued by a federal judge upon
the explicit motion of a federal prosecutor, and typically, they are executed virtually immediately. The
cumbersome extradition procedures that apply between states have no applicability to the securing of
prisoners between the state and federal government levels Thomas v. Levi, 422 FSupp 1027 (E.D.
Pa. 1976).

The relationship and interaction between the writ of habeas corpus ad prosequendum and the
Interstate Agreement on Detainers Act will be described below.

APPLICATION OF THE AGREEMENT ON DETAINERS

The Agreement on Detainers applies to anyone who has "entered upon a term of imprisonment
in a penal or correctional institution in a party State”, who, "during the continuance of the term of
imprisonment”, has lodged against him a detaxner concerning a pending “"untried indictment,
information, or complaint” from any other party State. Articles III(a) and IV(a) On its face this
language seems clear enough. However, in practice, a number of issues have arisen that have been
the subject of litigation. Many of these issues have now been resolved, however, some remain
uncertain. '




Pre-trial Detainees, Unsentenced Prisoners, and Sentenced
Prisoners Who Have Not Yet Arrived at Their Destination

It is well established that the provisions of the Interstate Agreement on Detainers Act do not
apply to pre-trial detainees. United States v. Fulford, 825 F.2d 3 (CA3 1987); United States v.
Currier, 836 F.2d 11 (CAl 1987); United States v. Reed. 620 F.2d 709 (CA9), cert. denied, 449 U.S.
880 (1980); United States v. Harris, 566 F.2d 610 (CA8 1977); United States v. Roberts, 548 F.2d 665
(CAS6), cert. denied, 431 U.S.931 (1977). The Agreement also does not apply to prisoners who have
been convicted but have not yet been sentenced on the conviction. Currier; Crooker v. United States, -
814 F.2d 75 (CAl 1987); United States v. Wilson, 719 F.2d 1419 (CAIO 1983); United States v. Fromal,
725 F.Supp. 856 (E.D.Pa. 1989). The reason the Agreement does not apply to these groups is fairly .
obvious. Because they have not yet been given a “term of imprisonment”, they do not fit within the
plain language of the statute. It has also been held that the Agreement does not apply to a prisoner
who, though sentenced, has not yet been taken to the correctional facility to commence his sentence.
Fulford; Crooker: Wilson: Lublin v. Johnson, 628 F.Supp. 1496 (E.D.N.Y. 1986). The rationale for
this holding is that the rehabilitative process-the Agreement is designed to prowcct does not begin until
the prisoner is transferred from the detention facility to the prison designated by his sentence; thus,
until the transportation occurs he has not yet "entered” upon his term of imprisonment.

Probation and Parole Violators

Reversing Nash v. Jeffes. 739 F.2d 878 (CA3 1984), the United States Supreme Court held in
Carchman v. Nash. 473 U.S. 716, 105 S.Ct. 3401, 87 L.Ed.2d 516 (1985) that Article III of the
Agreement on Detainers (authorizing prisoner initiated resolution of detainers) does not apply to
detainers based on probation violation charges, because a probation violation charge is not a detainer
based on "any untried indictment, information, or complaint” within the meaning of the Agreement.
Accord, United States v. Jankowski, 771 F.2d 70 (CA3 1985). Just as Article III of the Agreement
on Detainers does not apply to probation violators, neither does Article IV (prosecutor initiated
resolution of detainers). Fulford. Similarly, the Agreement on Detainers does not apply to detainers
based on parole violation charges. Hopper v. United States Parole Com’n, 702 F.2d £42 (CA9 1983);
Queenel v. Meese, 656 F.Supp. 1496 (N.D.Cal. 1986). :

Detainers Lodged to Return Prisoners for Sentencing

It remains unclear whether the protections of the Agreement on Detainers apply to a prisoner
in one party state who has lodged against him a detainer from another party state pertaining to a
case in which he has been convicted but has not yet been sentenced. United States v. Coffman. 714
F.Supp. 478 (D.Kan. 1989), afPd. 905 F.2d 330 (CAIO 1990), citing numerous state appellate cases,
holds that the term “trial", as used in the Agreement, ends with the adjudication of guilt and does not
include sentencing. Thus, the Tenth Circuit held that there was no violation of the anti-shuttling
provisions of the Interstate Agreement on Detainers Act when a defendant was returned to the state
reformatory after his plea of guilty in federal court but before sentencing on the federal charges.
Several federal courts have reached a contrary result, however. Generally, they analogize to the
concept of trial for Sixth Amendment speedy trial purposes and conclude that sentencing is part of trial
for purposes of the Agreement. Tinghitella v. State of Cal,, 718 F.2d 308 (CA9 1983); Hall v. State
of Fla, 678 F.Supp. 858 (M.D.Fla. 1987); Walker v. King, 448 F.Supp. 580 (S.D.N.Y. 1978). In both
Hall (speedy trial violation) and Walker (anti-shuttling violation) convictions were vacated and
indictments dismissed. The Third and Eighth Circuits have expressly declined to reach the issue.
Kearns v. Turner, 837 F.2d 336 (CAS8 1988); Johnson v. Williams, 666 F.2d 842 (CA3 1981). Until




this matter is decided by the United States Supreme Court, the prudent course of action for the federal
prosecutor is to assume that trial includes sentencing within the meaning of the Agreement, and to be
guided by that principle in dealing with the Agreement’s speedy trial and anti-shuttling provisions which
are discussed in greater detail below. Section 9 of the Interstate Agreement on Detainers Act, a 1988
amendment discussed below, presents a means to avoid this troublesome issue.

Detainers Lodged to Assure Service of Imposed Sentence

It is not uncommon that a prisoner in the institution of one jurisdiction will have lodged
against him a detainer from another jurisdiction noting that he is wanted there for service of an
already imposed sentence. It may be a consecutive sentence or a concurrent sentence that, depending
on the time of parole of the prisoner in the state in which he is being held currently, may expire
without a transfer or may necessitate transfer for completion. Typically, such detainers will result
where a prisoner resolves a detainer through the provisions of the Interstate Agreement on Detainers
Act and is convicted and sentenced. After sentencing he will be returned to the "sending state” [Article
V(e)] and a detainer reflecting his sentence will accompany him. The Inteictate Agreement on
Detainers Act does not apply to detainers of this type, because they do not pertaic to untried
indictments, informations or complaints. Breeze v. Trickey, 824 F.2d 653 (CA8 1987); Johnson v.
Williams, 508 F.Supp. 52 (D.NJ. 1980), affd, 666 F.2d 842 (CA3 1981). See also United States v.
Roy, 830 F.2d 628 (CA7 1987).

HOW THE AGREEMENT ON DETAINERS WORKS

The operation of the Interstate Agreement on Detainers Act can be explained best in terms
of its nine official forms which are uniformly employed in all party states. As previously noted, the
United States is defined in Article II(a) of the Interstate Agreement on Detainers Act as a "State".
-These forms, together with the Act itself, are attached for the reader’s ready reference.

Activation of the Agreement on Detainers

The Agreement on Detainers’ processes become activated when a detainer reflecting an untried
indictment, information or complaint from a party state is Jodged against a prisoner serving a prison
sentence in another party state. The records office of the prison receives the detainer and lodges it
as a hold against its subject’s release. Article ITI(c) requires that the prisoner promptly be notified of
the detainer and the implications of the Agreement. Thus, when the detainer is received and lodged,
" the prison’s Records Office prepares Form 1, gives it to the prisoner, and requires the prisoner’s
signature as acknowledgment. Form 1 gives the prisoner notice of the lodging of the detainer, its
source and content (i.e. the charges), and ad\nses him that he may request final disposition of the
charges underlying the detainer.

Form 1 also notifies the prisoner that the prosecutor of the jurisdiction that has lodged the
detainer may seek to obtain temporary custody of him to resolve the charges, and advises him further
that in such event he may write to the Governor of the state in which he is currently imprisoned to
request disapproval of any request for delivery of temporary custody of himself to the demanding
jurisdiction. Such letters are seldom written and, when written, seldom successful. However, they are
of little more than academic interest to the federal prosecutor. Where the United States is the
demanding or "receiving state”, no gubernatorial disapproval power exists because of the Supremacy
Clause of the United States Constitution. United States v. Graham, 622 F.2d 57 (CA3), cert. denied
494 U.S. 904 (1980). See also, United States v. Mauro, 436 U.S. 340, 363, 98 S:Ct. 1834, 1848, 56
L.Ed.2d 229, 348-349 (1978).
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Once the detainer is lodged and the Form 1 process has been completed, the prisoner may be
returned to the jurisdiction lodging the detainer (the "receiving state”) either through his own initiation
or through the initiation of the prosecutor.

Prosecutor Initiated Return: Article IV

Once the detainer is lodged, the demanding or "r‘éceiving", prosecuior, acting under the

authority of Article IV(a) of the Agreement, may make a written request to the appropriate authority

of the state where the prisoner subject to the detainer is located for temporary custody of him.
Normally, this will be the warden of the institution where he is incarcerated. The written request is
effectuated by the prosecutor’s filing of Form 5. Form 5, entitled "Request for Temporary Custody”,
identifies the person sought, the state of prosecution and the charges pending. Five copies of Form
5 should be prepared and distributed as specified in the block at the top of the form.

Upon receipt of Form S, Article IV(b) requires that the custodial authority in the "sending

state” send Form 3, entitled "Certificate of Inmate Status” to the "receiving" prosecutor. Form 3
provides information about the time served and the anticipated extent of future custody of the prisoner
in the "sending state".

Generally, there would be a thirty (30) day waiting period from the time of the "sending state’s"
receipt of the Form 5 until the request is honored. During this time the prisoner could petition the
governor of the "sending state” to disapprove the "receiving state’s” request for temporary custody.
Article IV(a). As noted, where the United States is the "receiving state”, the Supremacy Clause of the
Constitution precludes gubernatorial disapproval of a federal request for temporary custody. Graham.

After the "receiving” prosecutor is notified that the Request for Temporary Custody has been
approved, (pursuant to Article V(a) he will receive Form 4: "Offer to Deliver Temporary Custody"),
he should then comply with Article V(b) by filing Form 6, entitled "Evidence of Agent’s Authority to
Act for Receiving State.” Form 6 designates an agent to return the prisoner for trial, advises the
"sending state” of the agent’s identity, and specifies the date on which temporary custody will be taken.

Once the prisoner is returned to the "receiving state” as a result of a prosecutorial request
authorized by the filing of Form 5, he must be tried in the "receiving state” under the conditions
imposed by Article IV(c) and (e).

. Article IV(c) contains a speedy trial provision. It requires that trial commence within one
hundred twenty (120) days of the prisoner’s return to the "receiving state”. Article IV(c)’s time limit
operates independent of and supplementary to any speedy trial statute or rule that may prevail in the
"receiving state” (e.g. 18 U.S.C. §3161). Failure to commence trial within the time limit will result in
voiding the detainer and dismissing the underlying indictment, information or complaintwith prejudice.
Article V(c). Necessary and reasonable continuances beyond the one hundred twenty (120) day period
may be granted "for good cause shown in open court, the prisoner or his counsel being present.”
Additionally, under certain circumstances, the one hundred twenty day period may be deemed "tolled".
Article VI(a); United States v. Taylor, 861 F.2d 316 (CAl 1988); United States v. Nesbitt, 852 F.2d
1502 (CA7 1988); United States v. Roy, 771 F2d. 54 (CA2 1985), cert. denied. 485 U.S. 1110 (1986);
United States v. Scheer, 729 F.2d 164 (CA2 1984); Bush v. Muncy, 659 F.2d 402 (CA4 1981), cert.
denied. 455 U.S. 910 (1982). But see Stroble v. Anderson, 587 F.2d 830 (CA6 1978), cert. denied. 440
U.S. 940 (1979). Certain actions of a defendant may also be deemed to constitute a waiver of the right
- to be tried within one hundred twenty days. United States v. Hines. 717 F.2d 1481.(CA4 1983), cert.
denied, 467 U.S. 1214 (1984); United States v. Odom, 674 F.2d 228 (CA4), cert. denied

457 U.S. 1125 (1983).




Article IV(e) contains the anti-shutlling. grovision,:which has i)roﬂred-t.o be a dangerous uép

for the unwary prosecutor. It provides that if the prisoner is returned by the "receiving state" to the

"sending state’s” custody before trial on any indictment, information or complaint, the charges will be
dismissed with prejudice. Thus, once custody is gained the prisoner should be arraigned, any pre-
trial motions should be litigated, and he should be tried without any inlervening returns to the custody

of the sendmg jurisdiction. While there is a split of authority on this point, it woul@ appear wise to .

hold the prisoner following trial in the event of a conviction until he is sentenced. See the

"Application of the Agreement on Detainers™ section of this monograph above. Taking a pnsoner via .
the Agreement and returning him to the "sending" jurisdiction’s custody following arra\gnment, in the -

hope of taking custody a second time for trial, violates Article IV(e) and will result in dismissal,
especially in the Third Circuit. Mauro; United States v. Williams, 615 F.2d 585 (CA3 1980); United
States v. Sorrell, 413 F.Supp. 138 (E.D.Pa. 1976), affirmed, 562 F.2d 227 (CA3 1977), cert. denied
436 U.S. 949 (1978); United States v. Thompson, 562 F.2d 232 (CA3 1977), cert. denied, 436 U.S.

949 (1978). See also United States v. Schrum, 638 F.2d 214 (CAIO 1981). Some courts have found

ways around what appears to be clear statutory language mandating dismissal. See for example United

States v. Taylor. 861 F.2d 316 (CAl 1988); United States v. Roy, 771 F.2d 54 (CA2 1985); and -

Sassoon v. Stynchcombe, 654 F.2d 371 (CA 5 1981). The November 18, 1988 amendment to the
Interstate Agreement on Detainers Act (18 U.S.C. App. §9) may provide an escape from the Third
ercuxt s rule of strict application of the language of Article IV(e) Section 9 will be discussed later.

Like Article IV(c)'s speedy trial provision, Artlcle IV(e)’s anti-shuttling provision may be

waived. A request by a prisoner to return to the "sending state” before he has been tried in the

"receiving state” will operate as a waiver. Thus, if the defendant requests to go back to his former -

place of imprisonment, whether to be closer to his family, or to facilitate communication with his
lawyer, or to be present for a parole hearing, or for medical treatment, or any other reason, he will
be deemed to have waived his ann-shutthng rights. Moreover, current authonty holds that the waiver
need not be "knowing and intelligent” in the constitutional sense. This is so because rights under the
Interstate Agreement on Detainers Act are statutory and not constitutional in nature. Thus, a prisoner
request to return to the "sending state” prison waives his Article IV(e) rights, even though the prisoner
does not know about the anti-shuttling provision. Yellin v. Cooper, 828 F.2d 1471 (CAIO 1987); Webb
v. Keohane. 804 F.2d 413 (CA7 1986); United States v. Lawson, 736 F.2d 835 (CA2 1984); United
States v. Black, 609 F.2d 1330 (CA9 1979), cert. denied, 449 U.S. 847 (1980); Gray v. Benson, 608 F.2d

825 (CAIO 1979); United States v. Eaddy, 595 F.2d 341 (CA6 1979); Camp v. United States, 587 F.2d

397 (CA8 1978); United States v. Ford, 550 F.2d 732 (CA2 1977), aff'd sub nom. United States v.
Mauro, 436 U.S. 340, 98 S.Ct. 1834, 56 L.Ed.2d 329 (1978); United States v. Scallion, 548 F.2d 1168
(CAS 1977), cert. denied, 436 U.S. 943 (1978). However, the prisoner must be explicit in stating a
desire to return to the "sending state”. Thus, in Eaddy, the defendant’s expression of indifference as
to where he was to be held pending trial in the "receiving state” was held not to constitute a waiver
_ of Article IV(e). -

While the vast weight of authority holds that a waiver of the anti-shuttling provision need not
be "knowing and intelligent”, it is a simple matter to obtain such a waiver. An on the record statement
or written acknowledgment from the defendant to the effect that he is aware of his rights under the
Agreement’s antishuttling provision and that he nonetheless wishes to return to the "sending"

jurisdiction before trial should suffice. United States v. Rossetti, 768 F.2d 12 (CAI 1985). It would .

be still better to get on the record the additional fact that the defendant discussed the matter with his
attorney and has reached a considered decision. Additionally, it is useful to get the defendant’s reasons
on the record for wanting to return to the original place of incarceration.
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Given the disastrous results that can occur in the event of a violation of the speedy trial and _

anti-shuttling provisions of the Agreement, it is particularly important for the prosecutor to ascertain
whether of not the prisoner he is dealing with is covered by the protections of the Agreement. As
noted above in the: section of this monograph concerning "Applicability of the Agreement on
Detainers", it is not always obvious who is and is not covered by the Agreement.

After resolution of the subject charg&s, the “receiving” prosecutpr must file Form 9:
"Prosecutor’s Report of Disposition of Charges". el ~

Prisoner Initiated Return: Article ITI

Article III(a) of the Agreement on Detainers provides that the prisoner, himself, may request
speedy dxsposmon of untried indictments, informations or complaints by offering custody of hxmself,
for trial, to the "receiving state". '

The prisoner offers himself for trial following his recexpt of Form 1 by securing, through the
prison warden, the transmission of Forms 2, 3, and 4 to the "receiving” prosecutor. Form 2: "Inmate’s
Notice of Place of Imprisonment and Requests for Disposition of Indictments, Informations or
Complaints” is the formal request document. Forms 3 and 4 must be transmitted with Form 2. Article
I11(a). The "receiving” prosecutor must bring the prisoner to his jurisdiction and commence trial within
one hundred eighty (180) days after he and the court of his jurisdiction receive Form 2. Failure to
so commence trial will result in the voiding of the detainer and dismissal of the underlying indictment,
information or complaint, with prejudice. Article V(c); United States v, Ford, 550 F.2d 732 (CA2
1977), affd sub nom. United States v. Mauro, 436 U.S. 340, 98 S.Ct. 1834, 56 L.Ed.2d 329 _
(1978); United States v. Eaddy, 595 F.2d 341 (CA6 1979); United States v. Smith, 696 FSupp 1381
(D.Ore. 1988).

As with requests for temporary custody initiated by the prosecutor, continuances beyond the.

trial commencement deadline may be granted for good cause shown in open court, the prisoner or his
counsel being present. See Article 111(a) and Stroble v. Anderson, 587 F.2d 830 (CA6), cert. denied
440 U.S. 940 (1978). Again, the "receiving state’s” speedy trial laws or rules may mandate
commencement of trial on pain of dismissal within the one hundred eighty (180) day period permitted
by Articles III(a) and V(c). Under certain circumstances "excludable time" from the one hundred
eighty day period may be deemed to exist. United States v. Scheer, 729 F.2d 164 (CA2 1984); Young
v. Mabry, 596 F.2d 339 (CASR), cert. denied, 455 U.S. 853 (1979). Likewise, the running of the one
hundred eighty day period may be deemed to be "tolled” as the result of actions taken by the
defendant. Article VI(a); United States v. Mason, 372 F.Supp. 652 (N.D.Ohio 1973).

Following receipt of Forms 2, 3, and 4, the prosecutor must decide whether or not he wishes
to take custody and prosecute. If the prosecutor refuses or fails to accept temporary custody of the
prisoner, the detainer is voided and the underlymg indictment, information or complaint is dismissed
with prejudice. Article V(c). If the decision is made to prosecute, the receiving prosecutor must file
Forms 6 and 7. Form 7 is the "Prosecutor’s Acceptance of Temporary Custody in Connection with
a Prisoner’s Request for Disposition of a Detainer." Copies of Form 6 and 7 must be sent to the

Agreement Administrator. A copy of Form 7 must be sent to the Agreement Administrator of the

"sending state”, also.

If the "receiving” prosecutor accepts the prisoner’s offer of temporary custody under Article
111, trial (and probably sentencing in the event of conviction -- see the "Application of the Agreement
on Detainers” section of this monograph) must be completed prior to return of the prisoner to the
original place of imprisonment. Just as in Article IV(e), return before completion of trial will result
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in dismissal with prejudice. Article ITI(d); United States v. Rossetti, 768 F.2d 12 (CAl 1985); Burrus
yv. Turnbo. 743 F.2d 693 (CA9 1984). A defendant may waive Article ITI(d)’s anti-shuttling provision
by expressly requesting that he be held in the "sending state’s” penitentiary pending trial in the
"receiving state”. United States v. Rossetti, 768 F.2d 12 (CAl 1985).

Letters from prisoners to prosecutors requesting disposition of charges against themselves and
offering temporary custody should not be dismissed casually. They may be deemed the functional
equivalent of Forms 2 and 4, and, given other facts and circumstances of the case, may be held to
trigger the one hundred eighty (180) day time limit of Article IlI(a). See for example Nash v. Jeffes
739 F.2d 878 (CA3 1984), rev’d on other grounds sub nom. Carchman v. Nash, 473 U.S. 716, 105 S.Ct.
3401, 87 L.Ed.2d 516 (1985); Franks v. Johnson, 401 F.Supp. 669 (E.D.Mich. 1975); Schofs v. Warden,
ECI, Lexington, 509 F.Supp. 78 (E.D.Ky. 1981). However, the burden of proof is on the prisoner to
show substantial compliance with the offer of temporary custody provisions of the Agreement before
charges will be dismissed for an Article III(a) violation; in practice the courts generally hold the
prisoner to a rather strict standard. Casper v. Ryan, 822 F.2d 1283 (CA3 1987), citing Williams v.
Maryland. 445 F.Supp. 1216 (D.Md. 1978), Gray v. Benson, 443 F.Supp. 1284 (D.Kan. 1978), and
Beebe v. Vaughn, 430 F.Supp. 1220 (D.Del. 1977). See also United States v. Moline, 833 F.2d 190
(CA9 1987), cert. denied, 485 U.S. 938 (1988). Probably the most common deficiency of these prisoner
letter requests is that they do not provide the functional equivalent of Form 3, the "Certificate of
Inmate Status”.

Once again it bears repeating that the prosecutor must be as clear as possible as to whether
or not the Agreement on Detainers applies to the prisoner with whom he is dealing. See the section
of this monograph entitled "Application of the Agreement on Detainers” for some of the issues
involved in making this determination.

After resolution of charges, the "receiving” prosecutor must file Form 9.
"Return to the Original Place of Imprisonment™ Problems Arising from

Multi-Jurisdictional Criminal Conduct, and Problems Relating to Where
the Federal Government as the "Recelving State” Houses the Prisoner

The anti-shuttling provisions of the Agreement provide that: "If trial is not had on any
indictment. . .contemplated hereby prior to the return of the prisoner to the original place of
imprisonment, such indictment. . .shall not be of further force or effect, and the Court shall enter an
order dismissing the same with prejudice.” Article I1I(d). See also Article IV(e).

On the state level, these provisions have been held to require trial in all counties of the
"receiving state” before return to the "sending state”. Thus, the "receiving” county prosecutor, who
tries his case and returns the fugitive to the "sending state” before his fellow prosecutor in the next
county tries his case, may effectuate a discharge of his fellow prosecutor’s case. State v. Keener. 577
P.2d 1182 (Kan.), cert. denied. 439 U.S. 953 (1978); State v. Wiggins, 425 So.2d 621 (Fla.App. 1983).
See also Fasano v. Hall, 476 F.Supp. 291 (D.Mass. 1979), aff'd. 615 F.2d 555 (CAl), cert. denied. 449
U.S. 867 (1980) and Boyd v. State. 441 A.2d 1133 (Md.App.), aff'd, 447 A.2d 871 (Md. 1982). But
see Commonwealth v. Petrozziello, 491 N.E.2d 627 (Mass. App.), cert. denied, 449 U.S. 867 (1986).

Form 8 is used to contro} and coordinate such situations. If for example, detainers pertaining
to separate and unrelated criminal informations pending in Philadelphia County, Montgomery County,
and Delaware County, Pennsylvania, are lodged against the same sentenced inmate in the Michigan
State Prison, the District Attorney of Delaware County may file Form S. The warden of the Michigan
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State Prison will then send copies of Forms 3 and 4 to the District Attorney of Philadelphia and
Montgorery Counties, as well as the District Attorney of Delaware County. The Philadelphia and.
Montgomery County District Attorneys will each have to decide whether to accept custody. To accept
custody, they must file Form 8. If more than one county in the "receiving state” decides to prosecute,
the counties must coordinate the schedules of trials between themselves and complete their trials
before the prisoner is returned to the sending state. )

Application of these principles to the United States presents an obvious administrative and
logistical nightmare. By the plain language of the Agreement, the United States is a "State”. Uhited
States v. Krohn, 558 F.2d 390 (CAS8 1977), cert. denied. 434 U.S.868 (1977); United States v. Cappucci.
342 F.Supp. 750 (E.D.Pa. 1972). See also United States v. Stoner, 799 F.2d 1253 (CA9 1986). The
cases holding that the United States is one "State” within the meaning of the Agreement are cases in
which the defendant sought to invoke the Agreement’s protections where he was being transferred
from one federal district to another federal district. The gist of these holdings, which uniformly reject
the prisoner’s argument, is summarized in United States v. Woods, 621 F.2d 844 (CA6), cert. denied
449 U.S. 877 (1980): "in entering into the Agreement the United States had not agreed with itself".
Thus, it seems clear that the United States is a "unitary jurisdiction” where it stands as the "sending
state”. - ' ‘ : et Rpery

It would seem logical and consistent that when the federal government is the "receiving state",
the different federal districts would. stand in the same relationship as the counties of a state; thus,
return of a defendant to the "sending state” by the United States Attorney of one district without
prosecution of that defendant on untried indictments supported by lodged detainers from another
federal district should result in the discharge of the other United States Attorney’s case. However,
the few circuit courts that have considered the question have declined to reach that result. In United
States v. Bryant, 612 F.2d 806 (CA4), cert. denied, 446 U.S. 920 (1979), the Fourth Circuit refused
to dismiss one federal district’s charges as a result of the return of the prisoner to state custody after
trial of another federal district’s charges only, holding that for the purposes of being a "receiving state"
under the Agreement on Detainers, the jurisdictional unit "state” would be deemed to be the federal
district, not the entire federal judicial system. Much of the Bryant rationale hinged on the Justice
Department’s view that, notwithstanding the plain language of the Interstate Agreement on Detainers
Act, Congress really intended that the United States only be a "sending state” and not a "receiving
state”. An argument based on this early Justice Department view was rejected by the Supreme Court
in Mauro, and reliance on Bryant seems risky. However, Stoner, an opinion written by now Supreme
Court Justice Kennedy, cites Bryant with approval and attempts to harmonize it with the other cases.
See also Woods, and United States v. Umbower, 602 F.2d 784 (CAS 1979) which, in very fact specific
cases, provide alternate rationales for rejecting unitary federal jurisdiction where the United States is
the "receiving state".

While reliance on Bryant may prove problematic, the 1988 amendment adding §9 to the
Interstate Agreement on Detainers Act appears to create a more principled way out of the dilemma.
Section 9 will be discussed below.

Application of the literal language of the anti-shuttling provisions creates still another major
problem when applied to the federal government. The Agreement was drafted primarily with state
criminal justice systems in mind. All states have state penitentiaries. All counties have county jails.
But there is not a federal prison in each federal judicial district. Where, as in the Eastern District of
Pennsylvania, no federal detention facility exists, federal prisoners awaiting trial are housed in state or
local facilities where they may be serving state or local sentences. Where these state and county prison
facilities are part of the correctional system of the "sending state”, and the federal government is the
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"receiving state”, confus:on is hkely to result on the question of whether the defendant is a state
pnsoner, a federal prisoner, or both at any given time. Ambiguity as to status, or simple mistakes by
state prison records officers, can lead to dismissal under the Article III(d) or IV(e) anti-shuttling
sanctions, even though the prisoner may be federally detained in the very same prison where he is
serving his state sentence, and even though his rehabih'tation may not be impaireqd in any meaningful
way. .

United States v. Thomg_sg n, 562 F.2d 232 (CA3 1977), cert. denied. 436 U.S. 949 (1978)
presents a particularly egregious example of this phenomenon. In Thomgg a federal heroin
distribution indictment in the Eastern District of Pennsylvania was dismissed with prejudice for violating
the anti-shuttling provisions where the defendant, a prisoner at Holmesburg Prison (part of the.
Philadelphia County prison system) serving a three to twenty-three month state sentence, was brought
for a few hours to the Federal Court House at 601 Market Street in Philadelphia for arraignment on -
his federal indictment and was returned to Holmesburg that same day. See also United States v.
Sorrell, 413 F.Supp. 138 (E.D. Pa. 1976), aff'd, 562 F.2d 227 (CA3 1977), cert. denied, 436 U.S. 2858

(1978), a virtually identical case with the same unfortunate result, distinguished only by the fact that =

the prisoner was held at the State Correctional Institution at Graterford.

While it is doubtful that the same result would be reached today with §9 amending the
Interstate Agreement on Detainers Act, other courts have rejected the slavishly literal interpretation
given the Agreement by the Third Circuit in Thompson and Sorrell. Focusing on the underlying
purpose of the Interstate Agreement on Detainers Act, these courts gneerally have held that there is
no interruption of rehabilitative programs justifying dismissal where the prisoner is taken into federal
custody for a day or two for arraignment and then returned to the place of state custody. United
States v. Taylor, 861 F.2d 316 (CA1 1988); United States v. Roy, 80 F.2d 628 (CA7 1987); United
States v. Roy, 771 F.2d 54 (CA2 1985); Sassoon v. Stynchcombe, 654 F.2d 371 (CAS 1981); United
States v. Chico, 558 F.2d 1047 (CA2 1977), cert. denied, 436 U.S. 947 (1978).

Still other courts have found ways to avoid the result in Thompson and Sorrell without
rejecting the literal language of the anti-shuttling provisions. United States v. Persinger, 562 F.Supp.
557 (W.D.Pa. 1982) holds that this problem may be avoided if the United States Magistrate orally
orders that the prisoner be maintained in federal custody and directs the marshal to maintain the
prisoner in that status. Such an order is self-executing and will not be impaired by communication
failures between marshals, other federal authorities and state or county prison officials. Persinger
involved a federal prisoner being held in the Allegheny County Jail, the same place where he was
serving a state sentence. ,

A similar result obtained in Shigemura v. United States, 726 F.2d 380 (CAS8 1984), which held
that housing a federal prisoner at a local jail where the original state sentence was being served did
not transgress the Interstate Agreement on Detainers’ antishuttling provisions. Shigemura involved
the Saint Louis, Missouri, County Jail. Like the Eastern District of Pennsylvania, the Eastern District
of Missouri had no federal penal institution within its boundaries, and the Justice Department had
approved the County Jail to hold federal prisoners awaiting trial. The defendant Shigemura was
confined there both as a state and federal prisoner during the pendency of the United States’
temporary custody as the "receiving state".

Likewise; in United States v. Hunnewell, 891 F.2d 955 (CAl 1989), the United States took
custody of a prisoner serving a sentence in the Maine State Penitentiary at Thomaston, arraigned him
in federal court, and remanded him to the custody of the federal marshals who returned him to the
State Penitentiary inasmuch as the District of Maine had no federal penal facility. The First Circuit
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noted that literal application of the Interstate Agreement on Detainers Act language would produce
a result at variance with the Agreement’s objectives; the prisoner was being maintained in a stable -

‘environment and could avail himself of whatever rehabilitative programs he had undertaken or could

undertake. Thus, there was no violation of the Agreement where the prisoner was returned before
trial as a federal prisoner to the state prison in which he had been held by the "sending state".

Section 9

) Section 9 was added to the Interstate Agreement on Detainers Act in a jNovemBer 18, 1988
amendment. By making this amendment, Congress finally strove to remedy many of the problems
created by the imperfect fit of the United States as a "State” within the meaning of the Agreement.

Section 9(1) provides that notwithstanding any provision of the Agreement to the contrary,
where the United States is the "receiving state”, any court order dismissing any indictment, information
or complaint may be with or without prejudice. In determining whether to dismiss with or without
prejudice, Section 9 enjoins the court to consider, inter alia, the following factors: (a) the facts and
circumstances of the case which led to the dismissal; and (b) the impact of a reprosecution on the
administration of the Agreement and the administration of justice. To date there is only one reported
case that employs Section 9. In United States v. Iwuamadi, 716 F.Supp 420 (D.Neb. 1989) the
defendant sought disposition of the charges underlying a detainer lodged against him. He was not tried
within the requisite 180 days, and, therefore, a violation of Article I1I(a) occurred. However, the court
concluded that the charges were serious and the reason for delay was an effort by the federal
authorities to accommodate local authorities who were resolving one of their cases against the
defendant. Therefore, the indictment was dismissed without prejudice. 18 U.S.C. App. §9(1).

. Additionally, §9(2) provides that notwithstanding anything in the Agreement to the contrary,
where the United States is the "receiving state”, it shall not be a violation of the Agreement ‘if prior
to trial the prisoner is returned to the custody of the "sending state” pursuant to an order of the
appropriate court issued after reasonable notice to the prisoner and the United States and an
opportunity for a hearing. Although this language has yet to be construed in any reported case, it
appears to provide a sensible and principled way to resolve the problems presented by such cases as
Thompson, and Sorrell.

Section 9 also provides a means to escape the unresolved question of whether or not "trial"
includes sentencing. Compare Coffman and Hall. Additionally, Section 9 provides a viable means
to reach a sensible result in an mtellectually sausfymg fashion concerning the issue presented by Bryant
of whether the United States as a "receiving state” is a unitary jurisdiction.

While Section 9 appears to provide avenues of escape from some of the most vexing problems
presented to federal prosecutors by the Interstate Agreement on Detainers Act, one must bear in mind
that mistakes can still be made, and Section 9 will not cure all of them. 1t is critically important that
the prosecutor be aware of Section 9 as well as all the provisions of the Agreement. Section 9(2)
contemplates notice and the opportunity for a hearing before any return to the "sending state”. Thus,
if the prosecutor and the court act in ignoranoe of §9(2) and return the prisoner to the "sending state"
without notice and a hearing, the results in Thompson and Sorrell can occur again. Similarly, while
Section 9(1) prowda that the court may dismiss an indictment with or without prejudice, the
prosecutor who is knowledgeable about the Agreement’s provisions and has acted on that knowledge
will stand in a far better equitable position at the time of a §9(1) hearing. Also, it should be noted
that having an indictment dismissed without prejudice at a §9(1) hearing may prove to be a phyrric
victory, particularly if the statute of limitations runs on some or all of the indictment counts before
the case can be reindicted. A knowledgeable prosecutor who has followed the requirements of the
Agreement should not be in the position of trying to save his case in a §9(1) hearing.
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THE RELATIONSHIP BETWEEN THE INTERSTATE AGREEMENT ON DETAINERS
ACT AND THE WRIT OF HABEAS CORPUS AD PROSEQUENDUM

Historically, federal prosecutors used the writ of ﬂabeas corpus ad prosequei\dum to obtain

- custody for trial of defendants who were imprisoned in other states. Detainers are legally nonessential

to the writ process which for years worked smoothly without them. However, detainer practice spread
from interstate prisoner transfers to federal/state prisoner transfers. Frequently, but not invariably,
prisoners taken into federal custody pursuant to a writ had a federal detainer lodged against them at
the time. Congress’ 1970 passage of the Interstate Agreement on Detainers Act raised the question
of whether the Agreement had become the sole means .of obtaining custody of prisoners to whom it
applied, or whether writs of habeas corpus ad prosequendum could continue to be used and the
provisions of the Agreement (especially the anti-shuttling and speedy trial provisions) be ignored. A
split in circuit court authority soon developed. The Second and Third Circuits held that a writ of
habeas corpus ad prosequendum is, itself, a detainer within the meaning of the Agreement, and,
therefore, any prisoner returned by a writ for federal trial was entitled to the Agreement’s protections

if he was within its coverage. The First, Fifth and Sixth Circuits held that an ad prosequendum writ

did not, by itself, trigger the application of the Agreement

The conflict between the circuits was resolved by the Supreme Court in United States v.

- Mauro, 436 U.S. 340, 98 S.Ct. 1834, 56 L.Ed.2d 329 (1978). Mauro held that:

1. a writ of habeas corpus ad prosequendum [28 U.S.C. §2241] is not in and of itself a detainer
within the meaning of the Agreement on Detainers and thus does not trigger the application of the
Agreement; and

2. the "receiving state" is bound by the Agreement on Detainers when it activates its provisions

by filing a detainer against a sentenced prisoner in the "sending state” and then obtains his custody

through use of a writ of habeas corpus ad prosequendum, which, under such circumstances, is deemed
a "written request for temporary custody” within the meaning of Article IV of the Agreement (the
functional equivalent of the Agreement on Detainers Form 5).

Language found in United States ex rel. Esola v. Groomes, 520 F.2d 830 (CA3 1975) and
United States v. Sorrell, 413 F.Supp. 138 (E.D.Pa. 1976), aff'd, 562 F.2d 227 (CA3 1977), cert. denied
436 U.S. 949 (1978), to the effect that the Agreement on Detainers, when applicable, provides the
exclusive means of transfer, would appear to be an incorrect statement of the law in light of footnote
30 in Mauro, 436 U.S. at 364. See also Diggs v. Owens, 833 F.2d 439 (CA3 1987).

Thus, as a federal prosecutor, if you wish to secure the presence of a sentenced state prisoner
for trial, and no federal detainer has been lodged against him, he may be taken into federal custody
via a writ of habeas corpus ad prosequendum without regard to the provisions of the Interstate
Agreement on Detainers Act, and he may be transferred back and forth between federal and state
custody before trial so long as no federal detainer is lodged. However, you must always keep abreast
of whether or not a federal detainer has been lodged during the course of the federal trial process,
because detainers can be lodged without your knowledge or consent, and you will be held accountable
for those detainers.

If a federal detainer is lodged, you may return the sentenced state prisoner by means of the
Interstate Agreement on Detainers Act processes. You may also return him by means of a writ of
habeas corpus ad prosequendum; however, the case will be treated as though return was effectuated
under the Agreement. Most significantly, Article IV(e)’s anti-shuttling sanction will apply.
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 AFEW SUGGESTIONS

The following are suggestions to help the federal prosecutor in dealmg w1th cases that may or

“do implicate the Interstate Agreement on Detainers Act

1. Take a half hour to read this monograph and familiarize yourself with the Interstate
Agreement on Detainers Act and the issues relating to it. If you are comfortable with the law and
practice in this area, it will make your analysis of cases that may involve the Agreement much easier. .
Likewise, it will lessen the chance of an inadvertent dnscharge with prejudnce of your case.

2. Whenever you learn that one of your defendants is a prisoner, you, personally, should check
his status with the records office of the prison where he is being held. This should be done at your
earliest convenience. Your initial object in doing this is to determine whether or not the Agreement
applies. Your secondary objective is to find out whether other prosecutors are likely to attempt to try
him at about the same time as you will be, thereby requiring you to undertake efforts to coordinate
trial schedules. Find out if your defendant is a sentenced prisoner, a pre-trial detainee, or one who
has been convicted but is not yet sentenced. If he is the later, the Agreement will not apply to him
that day, but it may a week later if he is sentenced by then; therefore, you will want to determine the
sentencing date for persons in such status. Next you must determine whether or not there are any
pending detainers against the prisoner. Has a detainer been lodged pertaining to your case? Is there
a detainer for any other untried federal case either from your district or some other federal district?
Is there a detainer for any untried state prosecution? :

3. Inquire into the trial schedule of any other pending state or federal case revealed by your
inquiry with the records office. This will require you to call your fellow prosecutor(s) at the state
and/or federal level(s) to attempt to coordinate the scheduling of your prosecutions. Nothing is more
corrosive to cordial relationships between federal and state prosecutors than a federal prosecutor
snatching a state prisoner via a writ of habeas corpus ad prosequendum on the eve of his state trial,
or worse yet during the trial. Securing a prisoner by a writ without coordinating the action in advance

~ with other concerned prosecutors may also effect a preemption of an on-going interstate rendition.

In either case, it is extremely impolitic to manifest indifference to orderly state prosecution processes.

4. Use the writ of habeas corpus ad prosequendum to secure custody of prisoners to whom the
Interstate Agreement on Detainers Act does not apply.

S. Use the Interstate Agreement on Detainers Act to secure custody of prisoners to whom it
does apply. First, the Agreement provides an orderly mechanism, complete with documentation, for
reasonably fast acquisition of the prisoner, and the prison authorities and marshals understand it.
Second, it provides for an orderly transfer of custody that both avoids aborting state and on-going
interstate renditions; also, it involves Form 8 procedures and notification to fellow federal prosecutors
whose prosecutions could be jeopardized by your acting outside the Agreement. Third, you will avoid
accidental sabotage of your case by a well meaning agent or marshal who lodges a detainer in your
case without telling you about it. Fourth, you will avoid interruption of your trial schedule if some
other federal prosecutor indicts the same defendant and writs him or transfers him under the
Agreement to his district from the "sending state” prison while you are shuttling the prisoner back and
forth without a detainer from calendar call to calendar call.

6. Where the Interstate Agreement on Detainers Act applies and its provisions are
inconvenient, do not hesitate to seek a waiver from the defendant or agree to a waiver.he proposes.
The chances are that any inconvenience will be mutual. While the case law is fairly clear that the
waiver does not have to be "knowing and intelligent", the better practice is to obtain such a waiver
explicitly and on the record with participation of defense counsel.
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7. Assume "trial", as used in the Interstate Agreerﬁent on Detainers Act, includes sentencing
until there is conclusive authority to the contrary and act accordingly.

8. Assume Bryant tis wrongly decided until there is conclusive authority on the unitary federal
jurisdiction as a "receiving state” issue and act conservatively and with coordmahon to protect your own
cases and those of your fellow prosecutors in other districts.

9. Whenever a prisoner to whom the Agreement arguably applies offers custody of himself to
resolve a pending detainer, even if by a letter that may not fully comply with the Agreement'’s
requirements, accept custody and resolve the case as though the Agreement’s provisions apply.

10. Be aware of Section 9 and utilize it in timely fashion where appropriate.
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18 APPENDIX III
INTERSTATE AGREEMENT ON DETAINERS

Pub.L. 91-538, §§ 1 to 9, Dec.'9; 1970, 84 Stat. 13971403 ',

Sec. - .

Short title.

Enactment into law of Interstate Agreement on De-
tainers. ]

Definition of term *“Governor” for purposes of United
States and District of Columbia.

Definition of term “appropriate court”.

Enforcement and cooperation by courts, departments,

I S

o> -

sgencies, officers, and employees of United States

and District of Columbia.
Regulations, forms, and instructions. :
Reservation of right to alter, amend, or repeal
Effective date.

Spgcial provisions when United States is a receiving
tate.

{§ 1. Short title) ,
That this Act may be cited as the “Interstate
Agreement on Detainers Act”.

Complementary Laws:
Ala.—Code 1975, § 15-9-81.
Alaska—AS 33.35.010 to 33.85.040.
Ariz—ARS. §§ 81481, 31-482.
Ark—A.C.A., §§ 16-95-101 to 16-95-107).
Cal.—West's Ann.Cal.Penal Code, §§ 1389-1389.8.
Colo.—C.R.S. 24-60-501 to 24-60-507.
Conn.—C.G.S.A. 54-186 to 54-192.
Del.—11 Del.C. §§ 2540 to 2550.
D.C.—D.C. Code 1981, §§ 24-701 to 24-705.
Fla.—West's F.5.A. §§ 941.45 to 941.50.
Ga—~0.C.G.A. §§ 42-6-20 to 42-6-25.
Hawaii—HRS 834-1 to 884-6.
ldaho—I1.C. §§ 19-5001 to 19-5008.
IL.—S.H.A. ch. 88, § 1003-8-9.
Ind.—~West's A.1.C. 85-83-104.
lowa—1.C.A. §§ 821.1 to 821.8.
Kansas—K.S.A. 224401 to 22-4408.
Ky~KRS 440.450 to 440.510.
Me—34.A M.RS.A. §§ 9601 to 9609.
Md.—Code 1957, art. 27, §§ 616A-616S.
Hf.u.-M.G.LA. e 276 App., §§ 1-1 to 1-8.
l{ch—M.C.LA. §§ 780.601 to 780.608.
Minn ~MS.A. § 629.29¢.
MoV AMS. §§ 217.490 to 217.520.
l{onL—MCA 46~31-101 to 46-81-204.
Neb~RRS.1943, §§ 29-759 to 29-765.
h.cv.—N.R.S. 178.620 to 178.640.
.\‘.B.-R.SA. 606-A:1 to 606-A:6.
B.J.—NJ.S.A. 2A:169A-1 to 2A:159A-16.
NM~NMSA 1978, § 81-5-12.

_NY—McKinney's CPL § 580.20.

N.C—GS. §§ 15A-761 to 15A-767.
N.D.-NDCC 23-84-01 to 29-34-08.
Ohio—R.C. §§ 2963.30 to 2963.85.

Okl.—22 OkI.St.Ann. §§ 1345 to 1349.
Ore.—ORS 135.775 to 135.793.

Pa.—42 Pa.C.S.A. §§ 9101 to 9108. -
R.I.—Gen.Laws 1956, §§ 13-13-1 to 13-13-8.
8.C.—Code 1976, §§ 17-11-10 to 17-11-80.
S.D.—SDCL 23-24A-1 to 28-24A-34.
Tenn.—~T.C.A. §§ 40-31-10] to 40-31-108.
Tex.—~Vernon's Anp.Texas C.C.P. art. 51.14.
U.S.—18 US.C.A.App.

Utah~—U.C.A.1958, 77-29-5 t0 77-29-11.
Vt.—28 V.S.A. §§ 1601 to 1509, 1531 to 1537.
Va.—Code 1950, §§ 58.1-210 to 53.1-216. .
Wash.—West's RCWA 9.100.010 to 9.100.080."
W.Va.—Code, 62-14~1 to 62-14-1.
Wis.—W.S.A. 976.05, 976.06. .
Wyo.~W.8.1977, §§ 7-15-101 to 7-15-107.

§ 2. Ensctment into law of Interstate Agree-
ment on Detainers
The Interstate Agreement on Detainers is hereby
enacted into law and entered into by the United
States on its own behalf and on behslf of the
District of Columbia with all jurisdictions legally
joining in substantially the following form:

“The contracting States solemnly agree that

“Article I

“The party States find that charges outstanding
against & prisoner, detainers based op untried in-
dictments, informations, or complaints and difficul-
ties in securing speedy trial of persons already
incarcerated in other jurisdictions, produce uncer
tainties which obstruct programs of prisoner treat-
ment and rehabilitation. Accordingly, it is the poli-
cy of the party States and the purpose of this
agreement to encourage the expeditious and order
ly disposition of such charges and determination of
the proper status of any and all detainers based on
untried indictments, informations, or complaints.
The party States also find that proceedings with
reference to such charges and detaicers, when
emanating from another jurisdiction, cannot prop-
erly be had in the absence of cooperative proce-
dures. It is the further purpose of this agreement
to provide such cooperative procedures.

Compiete Annotation Muterisls, see Tiie 18 USCA
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“Article I1

“As used in this agreement:
‘“(a) ‘State’ shall mean a State of the United
States; the United States of America; a territory

or possession of the United States; the District of
Columbia: the Commonwealth of Puerto Rico.

“(b) ‘Sending State’ shall mean a State in which
a prisoner is incarcerated at the time that he initi-
ates a request for final disposition pursuant to
article III hereof or at the time that a request for
custody or availability is initiated pursuant to art-
cle IV hereof. :

“(c) ‘Receiving State’ shall mean the State in
which trial is to be had on an indictment, informa-
tion, or complaint pursuant to article III or article
IV hereof. ‘ :

“Article 111

“(a) Whenever a person has entered upon a term
of imprisonment in a penal or correctional institu-
tion of 8 party State, and whenever during the
continuance of the term of imprisonment there is
pending in any other party State any untried indict-
ment, information, or complaint on the basis of
which & detainer has been lodged against the pris-
oner, he shall be brought to trial within one hun-
dred and eighty days after he shall have caused to
be delivered to the prosecuting officer and the
appropriate court of the prosecuting officer’s juris-
diction written notice of the place of his imprison-
ment and his request for a final disposition to be
made of the indictment, information, or complaint:
Provided, That, for good cause shown in open
court, the prisoner or his counsel being present, the
court having jurisdiction of the matter may grant
any necessary or reasonable continuance. The re-
quest of the prisoner shall be accompanied by a
certificate of the appropriate official having custo-
dy of the prisoner, stating the term of commitment
under which the prisoner is being held, the time
already served, the time remaining to be served on
the sentence, the amount of good time earned, the
time of parole eligibility of the prisoner, and any
decision of the State parole agency relating to the
prisoner.

“(b) The written notice and request for final
disposition referred to-in paragraph (a) hereof shall
be given or sent by the prisoner to the warden,
commissioner of corrections, or other official hav-
ing custody of him, who shall promptly forward it
together with the certificate to the appropriate
prosecuting official and court by registered or cer

" tified mail, return receipt requested.

“(¢) The warden, commissioner of corrections, or
other official having custody of the prisoner shall
promptly inform him of the source and contents of

AT e et = - = —
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any detainer lodged against him and shall also
inform him of his right to make a request for final
disposition of the indictment, information, or com-
plaint on which the detainer is based.

“(d) Any request for final disposition made by a
prisoner pursuant to paragraph (a) hereof shall
operate as a request for final disposition of all
untried indictments, informations, or complaints on
the basis of which detainers have been lodged
against the prisoner from the State to whose prose-
cuting official the request for final disposition is
specifically directed. The warden, commissioner of
corrections, or other official having custody of the
prisoner shall forthwith notify all appropriate pros-
ecuting officers and courts in the several junisdic-
tions within the State to which the prisoner's re-
quest for final disposition is being sent of the
proceeding being initiated by the prisoner. Any
notification sent pursuant to this paragraph shall
be accompanied by copies of the prisoner's written
notice, request, and the certificate. If trial is not
had on any indictment, information, or complaint
contemplated hereby prior to the return of the
prisoner to the original place of imprisonment, such
indictment, information, or complaint shall not be
of any further force or effect, and the court shall
enter an order dismissing the same with prejudice.

“{e) Any request for final disposition made by a
prisoner pursuant to paragraph (a) hereof shall
also be deemed to be a waiver of extradition with
respect to any charge or proceeding contemplated
thereby or included therein by reason of paragraph
(d) hereof, and a waiver of extradition to the receiv-
ing State to serve any sentence there imposed upon
him, after completion of his term of imprisonment
in the sending State. The request for final disposi-
tion shall also constitute a consent by the prisoner
to the production of his body in any court where his
presence may be required in order to effectuate the
purposes of this agreement and a further consent
voluntarily to be returned to the original place of
imprisonment in accordance with the provisions of
this agreement. Nothing in this paragraph shall

. prevent the imposition of a concurrent sentence if

otherwise permitted by law.

*(f) Escape from custody by the prisoner subse-
quent to his execution of the request for finsl
disposition referred to in paragraph (a) hereof shall -
void the request.

“Article IV
“(a) The appropriate officer of the jurisdiction in
which an untried indictment, information, or com-
plaint is pending shall be entitled to have a prisoner
against whom he has lodged a detainer and who is
serving a term of imprisonment in any party State
made available in accordance with article V(a) here

Compiets Annotation Materisls, ses Title 10 USCA

910




Ry,

INTERSTATE AGREEMENT ON DETAINERS

of upon presentation of a written request for tem-
porary custody or availability to the appropriate
suthorities of the State in which the prisoner is
incarcerated: Prowvided, That the court having jur-
isdiction of such indictment, information, or com-
plaint shall have duly approved, recorded, and
transmitted the request: And prowvided further,
That there shall be a period of thirty days after
receipt by the appropriate authorities before the
request be honored, within which period the Gover-
nor of the sending State may disapprove the re-
quest for temporary custody or availability, either
upon his own motion or upon motion of the prison-
er.

“(b) Upon request of the officer's written re-
quest as provided in paragraph (a) hereof, the
anpropriate authorities having the prisoner in cus-
tody shell furnish the officer with a certificate
stating the term of commitment under which the
prisoner is being held, the time already served, the
time remaining to be served on the sentence, the
smount of good time earned, the time of parole
eligibility of the prisoner, and any decisions of the

. State parole agency relating to the prisoner. Said

authorities simultaneously shall furnish all other

18 App. III

“Article V
“(a) In:response to a request made under article

1II or article IV hereof, the appropriate authority

in a sending State shall offer to deliver temporary
custody of such prisoner to the appropriate authori-
ty in the State where such indictment, information,
or complaint 'is pending. against such person in
order that speedy and efficient prosecution may be
had. 1If the request for final disposition is made by
the prisoner, the offer of temporary custody shall
accompany the written notice provided for in article
IIT of this agreement. In the case of a Federal
prisoner, the appropriate authority in the receiving
State shall be entitled to temporary custody as
provided ‘by this agreement or to ‘the prisoner's

_ presence in Federal custody at the place of trial,

officers and appropriate courts in the receiving

State who has lodged detainers against the prison-
er with similar certificates and with notices inform-
ing them of the request for custody or availability
and of the reasons therefor.

*{c) In respect of any proceeding made possible
by this article, trial shall be commenced within one
hundred and twenty days of the arrival of the
prisoner i the receiving State, but for good cause
shown in open court, the prisoner or his counsel
being present, the court having jurisdiction of the
matter may grant any necessary or reasonable
continuance.

*(d) Nothing contained in this article shall be
construed to deprive any prisoner of any right
which he may have to contest the legality of his
delivery as provided in paragraph (s) hereof, but
such delivery may not be opposed or denied on the
ground that the executive authority of the sending
State has not affirmatively consented to or ordered
such delivery.

“(e) 1f trial is not had on any indictment, infor-

mation, or complaint contemplated hereby prior to
the prisoner’'s being returned to the original place
of imprisonment pursuant to article V(e) hereof,
such indictment, information, or complaint shall not

be of any further force or effect, and the court .

s};ul enter an order dismissing the same with prej
udice. :

whichever custodial arrangement may be approved
by the custodian.

“(b) The officer or other representative of a
State accepting an offer of temporary custody shall
present the following upon demand:

“(1) Proper identification and evidence of his au-
thority to act for the State into whose temporary
custody this prisoner is to be given.

“(2) A duly certified copy of the indictment, in-
formation, or complaint on the basis of which the
detainer has been lodged and on the basis of which
the request for temporary custody of the prisoner
has been made.

“(c) 1f the appropriate authority shall refuse or
fail to accept temporary custody of said person, or
in the event that an action on the indictment,
information, or complaint on the basis of which the
detainer has been lodged is not brought to trial
within the period provided in article IIl or article
IV hereof, the appropriate court of the jurisdiction
where the indictment, information, or complaint
has been pending shall enter an order dismissing
the same with prejudice, and any detainer based
thereon shall cease to be of any force or effect.

“(d) The temporary custody referred to in this
agreement shall be only for the purpose of permit-
ting prosecution on the charge or charges con-
tained in one or more untried indictments, informa-
tions, or complaints which form the basis of the
detainer or detainers or for prosecution on any
other charge or charges arising out of the same
transaction. Except for his attendance at court
and while being transported to or from any place at
which his presence may be required, the prisoner
shall be held in a suitable jail or other facility
regularly used for persons awaiting prosecution.

“(e) At the earliest practicable time consonant
with the purposes of this agreement, the prisoner
shall be returned to the sending State.

Compiete Annotation Materiais, see Title 18 US.CA
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‘“f) During the continuance of temporary custo-
dy or while the prisoner is otherwise being made
available for trial as required by this agreement,
time being served on the sentence shall continue to
run but good time shall be earned by the prisoner
only if, and to the extent that, the law and practice
:lfl the jurisdiction which imposed the sentence may

ow.

*“(g) For all purposes other than that for which
temporary custody as provided in this agreement is
exercised, the prisoner shall be deemed to remain
in the custody of and subject to the jurisdiction of
the sending State and any escape from temporary
custody may be dealt with in the same manner as
an escape from the original place of imprisonment
or in any other manner permitted by law.

“w) From the time that a party State receives
custody of a prisoner pursuant to this agreement
until such prisoner is returned to the territory and
custody of the sending State, the State in which the
one or more untried indictments, informations, or
complaints are pending or in which trial is being
had shall be responsible for the prisoner and shall
also pay all costs of transporting, caring for, keep-
ing, and returning the prisoner. The provisions of
this paragraph shall govern unless the States con-
cerned shall have entered into a supplementary

agreement providing for a different allocation of

costs snd responsibilities as between or among
themselves. Nothing herein contained shall be con-
strued to slter or affect any internal relationship
among the departments, agencies, and officers of
and in the government of a party State, or between
& party State and its subdivisions, as to the pay-
ment of -.0sts, or responsibilities therefor.

“Article V1
*“(a) In determining the duration and expiration
dates of the time periods provided in articles III
and [V of this agreement, the running of said time
periods shall be tolled whenever and for as long as
the prisoner is unable to stand trial, as determined
by the court having jurisdiction of the matter.

*“(b) No provision of this agreement, and no rem-
edy made available by this agreement shall apply
to any person who is adjudged to be mentally ill.

“Article V1I

“Each State party to this agreement shall desig-
nate an officer who, acting jointly with like officers
of other party States, shall promulgate rules and
regulations to carry out more effectively the terms
and provisions of this agreemént, and who shall
provide, within and without the State, information
necessary to the effective operation of this agree-
ment.

APPENDIX III

“Article VIII -

“This agreement shall enter into full force and
effect as to a party State when such State has
enacted the same into law. A State party to this
agreement may withdraw hérefrom by enacting s
statute repealing the same. However, the with-
drawal of any State shall not affect the status of
any proceedings already initiated by inmates or by
State officers at the time such withdrawal takes
effect.fnor shall it affect their rights in respect
thereof.

“Article IX

“This agreement shall be liberally construed so
as to effectuate its purposes. The provisions of
this agreement shall be severable and if any
phrase, clause, sentence, or provision of this agree-
ment is declared to be contrary to the constitution
of any party State or of the United States or the
applicability thereof to any government, agency,
person, or circumstance is held invalid, the validity
of the remainder of this agreement and the applica-
bility thereof to any government, agency, person,
or circumstance shall not be affected thereby. If
this agreement shall be held contrary to the consti-
tution- of any State party hereto, the agreement
shall remain in full force and effect as to the
remaining States and in full force and effect as to
the State affected as to all severable matters.”

§ 3. Definition of term “Governor” for pur-
poses of United States and District of
Columbis

The term “Governor” as used in the agreement
on detainers shall mean with respect to the United
States, the Attorney General, and with respect to
the District of Columbia, the Mayor of the District
of Columbia.

EprroriaL Notes

Transfer of Functions. “Mayor of the District of
Columbia” was substituted for “Commissioner of the
District of Columbis” pursuant to section 421 of Pub.L.
93-198. The Office of Commissioner of the District of
Columbia was abolished as of noon Jan. 2, 1975 and
replaced by the Office of Mayor of the District of Colum-
bia. g

§ 4. Definition of term “appropriate court”

The term “appropriste court” as used in the
agreement on detainers shall mean with respect to
the United States, the courts of the United States,
and with respect to the District of Columbia, the
courts of the District of Columbia, in which indict-
ments, informations, or complaints, for which dis-
position is sought, are pending.

Compiste Annotation Materiais, see Title 10 USCA.
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§ 5. Enforcement and cooperation by courts,
departments, agencies, officers, and em.
ployees of United States and District of
‘Columbia

All courts, departments, agencies, officers, and’

employees of the United States and of the District
of Columbia are thereby directed to enforce the
agreement on detainers and to cooperate with one
another and with all party States in enforcing the
sgreement and effectuating its purpose.

§ 6. Regulations, forms, and instructions

For the United States, the Attorney General, and
for the District of Columbm, the Mayor of the
District of Columbia, s-all establish such regula-
" tions, prescribe such forms, issue such instructions,
and perform such other acts as he deems necessary
for carrying out the provisions of this Act.

EprroriaL Notes

Transfer of Functions. “Msayor of the District of
Columbia” was substituted for “Commissioner of the
District of Columbia” pursuant to section 421 of Pub.L.
93-198. The Office of Commissioner of the District of
Columbis was abolished as of noon Jan. 2, 1975 and
;eplaced by the Office of Mayor of the District of Colum-
ia.

§ 7. Reservation of right to alter, amend, or
repeal
The right to alter, amend, or repeal this Act is
expressly reserved.

o oA trt  - ome

18 App. III
§ 8. Effective date

This Act shall take effect on t.he ninetieth day
after the date of its enactment.

EprroriaL Nores

'Referu;cuin'l‘ext. Thedmofiuenuunent.r&.

ferred to in text, means Dec. 9, 1970..

§ 9. Special provisions when United States isa
receiving state

Notwithstanding any provision of the agreement
on detainers to the contrary, in & case in which the
United States is a receiving State—

(1) any order of a court dismissing any indict-

ment, information, or complaint may be with or .
In determining whether to ~

without prejudice.
dismiss the case with or without prejudice, the
court shall consider, among others, each of the
following factors: The seriousness of the of-
fense; the facts and circumstances of the case
which led to the dismissal; and the impact of &
reprosecution on the administration of the agree-
ment on_detainers and on the administration of
justice; and

(2) it shall not be a violation of the agreement
on detainers if prior to trial the prisoner is re-
turned to the custody of the sending State pursu-.
ant to an order of the appropnate court issued -
after reasonable notice to the prisoner and the
United States and. an opportunity for a hearing.

(Added Pub.L. 100-690, Title VII, § 7059, Nov. 18, 1988,
102 Stat. 4408.)

Compiets Annotation Materisis, see Title 18 US.CA.
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Agreement on Detainers: Form I

In duplicate. One copy of this form, signed by the prisoner and the warden
should be retained by the warden. One copy, signed by the warden should be
tectained by the prisoner.

NOTICE OF UNTRIED INDICTMENT, INFORMATION OR'COKPLAINT

AND OF RIGHT TO JZST DISPOSI;ION

Inzate T No. " Inst.

Pursuant to the Agreement on Detainers, you are hereby informed that the following

are the untried indiltments, informations, or conplaints against you concetning which ..

the undersigned has knowiesdge, and the source and contexts of each.

You are hereby further advised that by the provisions of said Agreement you
have the right to request the appropriate prosecuting ¢ £ficer of the jurisdiction
ina which any such indictmentr, information or complaint is pending and the appro-
priate court that a final disposition be made thereof. You shall then be brought
to trial within 180 days, unless extended pursuant to provisions of the Agreement,
after you have caused to be delivered to said prosecuting officer and said ceurt
_vritten notice of the place of your imprisonmeat and your said request, together
with a certificate of the custodial authority as more fully set forth in said
Agreesent. However, the court having jurisdiction of the matter may grant any
necessary or reasonable continuance,

Your request for final disposition will operate as a request for final dis-
pesition of all uyntried indictments, informations or complaints on the basis of
vhich detainers have been lodged against you from the state to whose prosecuting
of ficial your request for final disposition is specifically directed. Your request
will also be deemed to be a waiver of extradition with respect to any charge or
proceeding contemplated thereby or included therein and a waiver of extraditionm to
the state of trial to serve any sentence there imposed upon you, after completion
of your term of imprisonnent in this scate. Your request will alsoc constitute a
consent by you to the production of your body in any court where your presence
Bay be required in order to effectuate the purposes of the Agreement on Detainers
:nd a further consent voluntarily to be returned to the {nstitution in vhich:you are
aow confined.

Should you desire such a request for final disposition of any untried indict-
sent, information or complaint, you are to notify
of the {nstizution in which you are confined.




‘ é!zeezen: on Detainers: Porm 1 (continued) suime

You ara slso advised that under provisions of said Agreeaen: the 9roaecu:-
. 4dng officer of a jurisdiction in which any such indictment, {nformation or com=
plaint is pending may instituts proceedings to obtain a £1na1 dispositien
thereof. In such event, you may oppose the request -that you be delivered to
such prosecuting officer or court. You may request the Governor of this state
‘ to disapprove any such request for your temporary custody but you casnot opposa
“delivery oo the grounds that tbe Governor has not affirnatively conseanted te or
ordercd such deltvery. / : :

DATED: | - | - - s
4 (insert naxme and title of custodial authority)

BY:

Wardea = Superintendent « Director

4"} RECEIVED

DATE

INMATE NO.




R PN [P0 FUNIU e SN

o I4Ve copive, .Y enly one jurisdiction within the state invelved RNas an indicte .
aent, Lxformation of complaint pending, Additional coples will be necessary

Lor rrocesuting offivials and olerks of court if detainers have been lodged Yy
sther Jurisdictieas withia the state iuvolvede, One copy should be retained ty
Lhe rigonors Ons signed copy should be retained btythe warden, Signed copius
st te sent L0 the dgreesent Administrator of the state which has the priscner
Inearcerated, Lhe rrosecuting official of the Jurisdiotion which placed the o=
tainsr, and the clerx of the court which has Jurisdiction over the matter, Thes
coples lor the prosecuting officials and the court sust be tranmmitted by ceie

afdliee or regiiutered mail return receipt reguested, el
Agreement on Detainers: Yorm 2

1XMp TS NOTICE OF PLACE OF INPRISONMENT AND REGQUEST FOR
DISPOSITION OF INDICTMENTR, INFO ONS OR_COMPLAINTS

———t

00000:0

e M ¢ QOB o o B

" , Prosecuting Officer

(Jurisdiction)
, Gourt

(durisdiction)

And to 812 other prosecuting officers and courts of Jurisdiction listed delow frea
witdeh ladictmonts, informaticns or complaints are pending, : K

You are horeby notifled that the undersigned is now impriscned in
- at '
(towr and atate)

sad I nervby rocuest <hat a final dispositicn be made of the following indictusnts,
- 4aformazicne o complaints nov pending against met '

Yndlure "o taks action in accordanse with the Agreement on Detainers, to whica your

rtate 4p camdtiod by law, will result in the invalidation of the indictmento, ine
formations or complaints, , .

I haredy agree that this regquest will operate as a request for final dise
pesition of a)l untried indiotmsnts, informations or ecaplaints on ths basis of
which dotalners have been lodged agsinst me from your statag I slese agree that
.hds request thall bBe deomed to be my waiver of extrediticn with respest to any
chargo or procesding contemplated heredy or 4ncluded herein, and & wiver of axtra-
titden to your stuta to sorve any seatence there imposed wpon me, after completice
of xy tore of impriscnment in this statey I alse agree that this request sall
oenstitate a vonsmi by me to the produstion of xy bedy ia any court vhers ay
Aregenes uay s roquired in order to effestuate the purposes of the Agreement on
Jetadnero and ¢ further conseat voluntarily to be returned to the institatied in
whieh I now an confired,




If feridietim ever this mattsr 43 Wl} $n anstdler agsnsy, 'un.rt or
officer, pleace designets the prapar ageary, court of etrietr and r-‘.u.-n this

. fern te-the sender,

The rtqurod c-zunuu ' 14 Imt.. Status azd Otzu ol ?w Cuf.ady
are attacked,

BAZIDt

P

({izaatele nams and mumder)

The insate must indicats below whiether e has Sownsel oF wishes e court -

te appoint counsel for purpesss of any pretcedings prelisinacy te trial which

sy take place beafore his delivary te tbe jurisdiodier 3o which the inélictment,
inforzatiem or coxplaint is pending, Jailers te liet tho name and address of
cexnsel w1l be construed te indicate the {naste’s cemsant to the appeintment
of ceungel by the appropriats seurt ia the recaliving state,

Lo My counsel &s _ ’ —
(nams of coxnsel)

Yhose address i

{street, eity and state)

B¢ 1 request the éourt to appeint cmni.

(irmate’s sigraters)



In the case of an inmate's request for disposition under Article III,
copies of this Form should de attached to all copies of Porz= 2. Iz the
case of a request initiated by a prosecuter undsr Article IV, copy of |

of Form 5. Copies alec should be sent to all cther prosecutors in the

o this Forzm should be sent to the prosecuter upon receipt by the warden

eane state who have lodged detainers against the inmate. A copy may bde

Kiven to the in=mate.

e o © © o o o

Agreezent on Detainers: Form 3
CERTIFICATE OF INMATE STATUS

The (custodisl author‘.ty.)’ hereby certifies:

7o
e.

DATED:

(inzate) (ouzber) (4institution)

The terz of comaitment under vhi.c.h the prisoner above named
is being held: o , '

The timse already} served:

Tims remaining to be served on the sontenc;:' |

The amount of good time earmed: -
The date of parcle oligibmty of the priscaer:

The decisions of the Board of Parcle relating to the
priscosr: (4f additional space 4is needed use reverse side)

Maximm expiration date under present sentence.

Detainers currently on file against this ‘inmate from your state
are as follows:

Custodial Authority

37

Warden - Superintendent = Director

(_locat.ion) L




| .

an which indictzents, information or complaints are pending.

‘—:_n the case of an inzate's request for dispositien w:.der\&r’.‘.cie I1I, copies

istered mail, returnm receipt requested.

¢? this Forz should be attached to all coples of Porm 2. In the case of a
request initiasted by a prosecutor this Fes= should be ccmpleted after. the
Governor has indicated his approval of the request for temporary custody .or
after the expiration of the 30 day period. Coples of this Porm should then
be sent to all officials who previcusly received copies of Form 3. One copy
also should be given to the prisoner and cne copy should be retained by the
warden. Copies mailed to the prosecutor should.be sent by certified or reg-

Ll L ] ® (Y . - .

Agreezment on Detiiners: FPorm 4

OFFER TO DELIVER TEMPOBARY CUSTODY
_ S

- 70: | Prosecuting Officer

(Insert name and Title 4if known)

(Jurisdictien)

And to all cother prosecuting officers and cecurts of jurisdiction listed below

: 4 : Nu=ber

Dear SL&_':

Pursuant to the provisicns of Article V of the Agreemsnt ocn Detainer:s be-
tween this state and your state, the undersigned hereby offers to deliver tam-
porary custody of the above-namsd priscner to the appropriate auntherity in your
state in order that speedy and efficient prosecution zay be had of the indict-
zent, information or complaint which is (descrided in the attached inmate's
request) (descrided in your request of .

date

(The required Certificate of Inmate Status s enclosed). (The required cmw.cﬁ;

of Inzate Status was sent to you with our leiter of

I the proceedings under Article IV(d) of the Agreement are indicated, an ex-
planaticn is attaohed.

Indictments, informations and complainis charging the following offenses
also are pending against the inmate in your state and you are hersby authorised
to transfer the inmate to custody of appropriate authorities in thess Jurisdic-
tions for purpcoses of disposing of these indictments, informations or coxplaints.

.



Offense -~ - , County or Other Jurisdicticr

I¢ you do not intend to bring the innte to tml, will you please inform
us as aoon u pouibh?

Ki.ndh aclmwledge.

- (Naze and Title of Custodial Ag_t_hox'?

(Warden - Supsrintsndent - Director)

(Institution and Address)




s s * . e . e

Agreenen: on De:ainers. - Form V¥

ve copies. Signed coptes nust de sen: to the priscner and to he officisl who
‘-a.s tbe priscner ia custody. A copy should be sent to the Agreemen: Adaiziscsrazor

- the state vnich has the priscner {ncarceraced. Copies should YSe -eca-aed by

s pectsen filiag the. teque:: and the judge vho signs the tequgs:. '

(
.

REOUEST FOR TEMPORARY CUSTODY

.

(Warden = Superintendeat - Director) | (Inscituzion)

(address)

Please be advised that : R - g i3 ;:eseﬁ:li aﬁ -
z=ate at your {nstitution, is under (indictmenc] ‘Iinforaa:ia1j (cemplalac] ia zhe

. of which 1 a= the ‘
(Jurisdiciion) . title of prosecuting otficer)
44 {a=ace is :he'eia charged ui:h the [offensel (offenses] enumerated belcw:

.

Offanse

@

i . : - ..

1 propose t> bring this person to :rial on this [indict=ent] linfsr-a: en]
seplaiae] within the ctime specified 4n Article IV (c) of the Agreesent.

Ia order that proceedings 4a this macter aay be properly had, I Rereby, request
aporasy custody of such person pursuaag to Arcicle IV (a) of the Agreezent on Jezainerls.

1 heredby agree that i{rmediately after trial {s completed i{a this ‘lurisdiciicen 1

'l return the prisoner directly to you or sllow any jurisdiczi{on ycu have desiznazed
caka ta=porary custody. I agree also to c:mp.e:t Form 1x 2he Nectice of Dispes-
ion of 3 fetainer, {=medlataly afzar trial. :

‘513§éd

I hereby certify that the 9ersoh vhose signaturs appears abeve 13 an appropriace
ficer vithin the meaning of Article IV (a) and that cthe facts recited in this regues:
JEERenporary custody are correct and that haviag July recorded said reguess, I heredv

i:nit for ac:lon in accordance wizh its terms and the provisions of the Ag::eacﬁ'
aines. .

ATED: Sizzed

(sud3e)



: guaarupiicate. All copies, :;'::d 54 the prosec;to. a-‘ ‘“g agent shswld be sant _
»-the Acninistrater i the receiving state, After Sigzning all copiss, the Acdxminis- - .
-ator should retain ore for his files, send one to the warden of the ;nsuzuution

x'uhic\ the prisonar is located and retwm two coples to the prosecutor who will

ve. ons to ths azent fer use in est tablishing his authorjtv and nlace one in his files,

(

)

Agreement on Detainers: Form 6

EVIDEZNCE OF AGENT!'S AUTHORITY TO ACT FOR RECTIVING éTATZ -

. Administrator of the Agreemsnt on Detainers

is confined i= _

(institutica)
, and will be taken into custody at ¢
(acdress) .
institution on o ' for return}to this jurisdiction
for trial on or about . In accordance with Article ‘
¥{b), I have éesiznated : whose signaturs Co)

appears belcw as agent.fo return the prisoner,

(prosecuting official)

(2geat's sigraturs)

Wardern
In accordance with the above representaticn and the provisions of the Agrescent
cn Detainers, is hereby designated as
(agent) _-
agent for this state to return : for trisi.
(inzate) '

Adzinistrator B



/”w
,

Agreement on Jetainers: Form VII

‘ DIPORTANT: _This form should only be used when an offer of temporarv cusicdy has Seen

zeceived as the result of a prisoner's rvequest for disposition of a detainer. ¢

the offer has been received because another prosecutor in your state has initiateé
the request, use Forz VIII. Copies of Form VII should be sent to the warden, the
prisoner, the other jurisdictions {n your state lisced in the offer of temporaczy
custody, and the Agreement Administrater of the state wvhich has the prisoner incar-
cerated. Copies should be retained by the person filing :he acceptance and the 4udge
wvho sigans it. .

‘ PROSECUTOR'S ACCEPTANCE OF TEMPORARY CUSTODY OFFERSD IN . .
.- CONNECTION WITH A PRISONER'S REQUEST FOR DISPOSITION OF A DETAINER

(Warden, Superintendent, Di:éc:o:) (Ilnstitution)
(address)
In response to your letter cf and offer of temporary
(Date) )
:ustody regarding who 4s presently
(Name ‘cf Prisoner)
:nder {adicinent, {nformation, complaint ia the of which
. (Jurisdiction)
. A . , please bde advised -that I accept temporacy

(Title of ?rosecuting Officar)
.~0dy and that I propose to bring this person to trial on the indictment, information
)¢ complaint named {a the offer vithin the Ctime specified {n Article III(a) of the
gTeenent on Detalners.

I hereby agree that immediately after trial (s coopleted {a this jurisdiction, 1
1411 return cthe prisoner dirsctly to you or allov any jurisdictionm you have designated
‘0 take temporary custody. I agree also to complete Forz IX, the Notice of Dispositicenm
' a Detainer, irmediately after trial.

OMMENTS: [(If your jurisdiction i3 the only one named in the offer to teaporary custedy
the space below to indicats when you weuld like to send vour agents to cenduct the
rrasoner to ycur jurisdiction. 1If the offer of temporary custody has been sent to othes
;urisdictions in _your scate, use the space belov 2o make {nquiry a3 to the order in vhich
‘ou will receive cus:ody, or to {nd{cate any arrangements you have already sade with

ieher jurisdictions in your state {n this regarzd.]

Signed:

. Title:

i hereby certify that the person vhose signature appears above L8 an appropriace oificer
sithia the neaning of Article IV(a) and that the facts recited in this request for
temporary custody are correct and that having duly resorded said request I heredby trane=:ic
¢ oF acticn ia accordance with {ts terms and the provisions of the Agreezent.on vdetaine:

‘mt Signed:

(Judgs)

(Coure)



Agreenent on Detainers: Form VIII . .o
« I)PORTANT: This form should only be used when an offer of cemporary custody has been . ")
‘received as the result of another prosecutor's request for disposition of a detainer.
1f the offer has been received becausc & priscner has initl{ated the request, use Forn
VII to accept such an offer. Coples of Form VIII should be sent to the warden, the
prisoner, the other jurisdictions in your state listed in the offcr of tezporary cus-
tody, and the Agreement Adainistrator of the state which has the priscner incarcerated.
Coov sitould be retaincd bv the person filing the acceptance and the judge wvho sisns §t.

PROSECUTOR'S ACCEPTANCE OF TERIPORARY CUSTOiJY OFFERED IN COSNECTION WITd
ANOTHER PROSECUTOR'S REQUEST FOR DISPOSITION OF A DETAINER

TO: " ‘
(Warden, Superintendent, Direcector) N - (Institution)_,
(Address)
According to your letter of - :
(Date) Co . (Mape of Prisoner)
is being returned to this state at the
request f - of :
(Ticle of Prosecuting Officer) (Jurisdiction)

1 herevy accept your offer of temporary custody of

. (Name of Prisoner)
who also 1s under indictment, information or complaint in the

(Jurisdictien)
. of which 1 am the :

(Iiti; of Prosecuting Officer)

I plan to bring this person to trial on said indic:meﬁi. information or complaint
vithin the tize specified in Article IV (¢) of the Agreement on Detainers.

1 hereby agrece that im:edidtely after trial is comnpleted in this jurisdictionm, I
will return the prisoners directly to you or allow any jurisdiction you have designated

to take temporary custody. I agrce also to complete Form IX, the Notice of Disposition
of a Dezainer {rmcdi{ately after trial. : : :

COMMENTS: [Use the space bealow to make innuiry as to order {n which your jurisdiction,
*ill receive custody or to inform the warden of arrangements vou have already.made with
other jurisdictions in your state in this regard.!

Signed:

Ticle:

I hereby certify that the person whose signature appears above is an appropriate o!fice;
vithin the mcaning of Article IV(a) and that the facts recited in this request for tex-
porary custody are correct and that having duly recorded said request, I hereby transmit
1tifor action in accordance with its terms and the provisions of the Agreement on De=-
tainers. :

)

ATED: Signed: ) .

(Judge)




Agreenent of Detainers: TForm IX

Quadruplicate - One copy to be retained “y the prosecutor; one copy to be sen:
to the warden of the state of original imprisonment, one copy to be sent te the
. coupact administrator of the stace of original imprisoncent, one copy to be sent to
-the wvarden or agency who will have jurisdiction over the prisoner when he Tecurns
go the state which placed tha detainer to serve his new sentence.

- PROSECUTOR'S REPORT ON DISPOSITION OF CHARCES

0: - .
. (Superintendent) (Date)

(Name of Institution 42 which the Prisoner was originally inprisoned)

(Street Address)
(Ciey) . (Scace) (24p Code)
. »
~ (Naze of Ipmate) — . (Nugqsr)
!u“wéransferred to the State of _ Apurnuani':o theglnterstate
.. . : : . (Name of State) .

igfeenen: on Detainers for trial based on the pending charge or charges contained in
tbe Agreement on Detainers, Form II (if transfer vas at the request of inmate) or in
?orns IV acd ¥ (1! transfer wvas as request of the prosecuter).

Ihe disposition of :he peading charge or charges 1n this jurisdiction vas
u follovs :
PN

Dispositiom:

Prosecuting Officer

Jurisdiction



EXHIBIT
— —— I D -

PAY PERIOD 01 PAYROLL CHANGES

. Beginning December 16 - Ending December 29, 1990
' Reflected in Salary Payments Received January 9, 1991

Federal Tax Chanpe - A slight decrease will occur in the computation for Federal income
taxes withheld. - N

o

, State Tax Changes - There is a decrease in the computatnon for taxes withheld for theDistrict
of Cqumbla Cahforma, Ok]ahoma. and Montana.

There is an increase in the computation for taxes withheld for Arizona and Minnesota.

, Social Security Changes - The wage base for the Old Age Survivors and Disability Insurance
(OASDI) portion of FICA (Social Security) has increased from $51,300 to $53 400. The wage base
for the Medicare portion of FICA has increased from $51,300 to $125,000. :

PAY PERIOD 02 PAYROLL CHANGES

Beginning December 30, 1990 and ending January 12, 1991
Reflected in Salary Payments Received January 23, 1991

Thrift Savings Plan Open Season - An Earnings Statement message will be produced regardmg
Thrift Savings Plan Open Season and Funds Allocation options.

PAY PERIOD 03 PAYROLL CHANGES

Beginning January 13, 1991 and ending January 26, 1991
Reflected in Salary Payments Received February 6, 1991

- 1991 Pay Comparability Increase - Executive Order 12736, dated December 12, 1990, authorizes
a 4.1 percent pay adjustment to the General Schedule (Payplans GS, GW, and GM). The new pay rates
will be effective January 13, 1991, which corresponds with the February 6, 1991 payday. Attached is
the new pay schedule for the GS, GW, and GM payplans.

Under the same authorization, the rates of pay for the Senior Executive Service (ES) and the
Executive Schedule (EX) personnel will be mcreased Attached are copies of the new pay schedules
for SES and EX payplans.

NOTE: Basic and Additional Optional Federal Employees’ Group Life Insurance (FEGLI)
automatically changes for employees who have FEGLI, when their salary changes to a different
thousand-dollar bracket.

Interim Geographic Adjustments For Three Specific Areas - An "Interim Geographic
Adjustment” rate of 8 percent in addition to the 4.1 percent pay comparability, effective January 13,

1991, has also been included in Executive Order 12736 for General Schedule (GS) employees in the
areas specified below:



ORI SR S

o New York-Northern New Jersey Long Island,
- NY-NI-CT; -
o . San Francrsco-Oakland-San Jose, CA; and
o . Los Angeles-Anaherm-Rrversrde, CA.
[ 3
Employees currently recervmg regular rates of pay under the Geneml Schedule, who work in
the specified areas, will receive the fu]] 8% adjustment .

The Office of Personnel Management will be prescribing régulations g'cverning the interim
adjustment rates payable to employees already receiving soecial salary rates.

Maximum_Earnings Limitation - Employees whose pay has been reduced to the biweekly
maximum earnings limitation will see increases in their payable salaries. Based on Executive Order _
12736, for most employees, this cap will be $3,072.00, or the biweekly base rate for GS-15/10. Law
enforcement employees (Retirement Codes 6, E, T, and M), will now be capped at an amount equal
to 150 percent of the biweekly base rate for a GS-15/01, $3,544.80, rather than at the rate for EX-

5. Both the regular and law enforcement " caps will be further mcreased by any applrcable geographic
adjustment cited above.

Thrift Savings Plan For FERS Employees - Employees covered under the Federal Employees’
Retirement System (FERS) who are currently "ineligible” for the Thrift Savings Plan (TSP) will become
"eligible” on 01-13-91, if their appointment date is before 07-01.90. One percent basic agency
contribution to TSP will be reflected in the "Remarks” section of the Earnings Statement beginning
Pay Period 03. These actions will be systemically generated by the Finance Staff, JMD.

Open Season - Health Benefits - Health Benefits rate changes become effective. Refer to
appropriate brochure for specific rate changes. -

Combined Federal Campaign - Combined Federal Campaign deductions fqr‘ 1991 commence.

NOTE: For employees who had 1990 CFC payroll deductions, but are not authorizing CFC
payroll deductions for 1991, the "Year-to-Date Charity” on the  Earnings Statement will reflect
deductions for the 1990 campaign. Pay Period 02/91 is the last pay period for the 1990 CFC payroll
deduction. "This Pay Period Charity" column should be blank.

Federal Group Life Insurance Change - Optional Federal Employees"Group Life Insurance
(FEGLI) increases in January 1991 for employees who elected Optional FEGLI and who reached the
following ages in 1990: 35, 40, 45, 50, 55, and 60.

Use or Lose Annual Leave - Any annual leave forfeitures will take place at the beginning of
Pay Period 03. Therefore, all leave must be scheduled and taken by January 12, 1991.

Leave Without Pay and Absence Without Official Leave Balances - Leave Without Pay
(LWOP) and Absence Without Leave (AWOL) balances as of January 12, 1991, will be dropped at

the beginning of Pay Period 03. Additionally, any compensatory time forfeitures will also be reflected
in Pay Period 03. -

s9 88 S




