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GOVERNMENT’S REPLY MEMORANDUM 
CONCERNING DEFENDANT’S PRIOR RELEVANT CONDUCT 

The Government submits this reply in response to defendant Barton Stuck’s February 21, 

2019 memorandum [Dkt. #52].  

In that memorandum, Stuck incorrectly argued that his fraudulent conduct pre-dating the 

Indictment period (2015-2016) is not “relevant conduct” under § 1B1.3 of the Guidelines.  

Contrary to Stuck’s argument, his pre-indictment conduct—in which he caused dozens of actual 

Signal Lake investors more than $8 million in loss between 2006 and April 2011, then lulled them 

into not reporting his conduct by making further misrepresentations—was “part of the  same course 

of conduct or common scheme or plan as the offense of conviction.”  U.S.S.G. § 1B1.3(a)(2).  

Stuck’s uncharged fraudulent misrepresentations are relevant conduct substantively connected to 

Count One of the Indictment because he was perpetrating an uninterrupted scheme, beginning in 

at least 2006, of lying to actual or prospective investors about the finances and profitability of 

Signal Lake and its investments to profit himself and prevent his victims from discovering the 

truth.  Indictment ¶¶ 7-8.  The Court should therefore use the entirety of Stuck’s fraud in 

calculating Guidelines loss. 

I. STUCK’S FRAUD WAS UNINTERRUPTED 

Stuck’s principal argument—that there was a four-year “temporal disconnect between the 

[charged] offense and the claimed relevant conduct,” which was too long a gap for the Court to 
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apply § 1B1.3 (Def’s Mem. at 6)—misstates the facts.  The evidence shows that there was no 

“fissure” in his scheme between 2011 and 2015 (id. at 7) because he never ceased 

“misrepresent[ing] material facts regarding the financial health and anticipated returns of the 

Signal Lake entities and their portfolio companies” to investors for his own benefit and to lull his 

victims (Indictment ¶¶ 7-8).   

The Government’s opening brief established that victims invested approximately 

$8,669,909 in Signal Lake between 2006 and April 2011 based on Stuck’s misrepresentations or 

as a likely result of his scheme.  But Stuck’s scheme did not go on hiatus from April 2011 until 

the indictment period began in 2015, and Stuck is wrong to assert that InPhase’s 2011 bankruptcy 

“brought to a close [his] solicitation of investments and with it any pattern of misrepresentations 

about the health of InPhase that the Government alleges.”  Def’s Mem. at 8.  In truth, as Stuck 

knows, he continued his scheme of telling lies and half-truths to Signal Lake investors from at 

least 2006 until just a few weeks before he pled guilty in this case, without interruption.1   

Whereas the Government’s opening brief left off in April 2011, the following is a sample 

of instances which demonstrate that Stuck’s scheme continued from May 2011 through October 

2018: 

 In May 2011, Stuck sent nearly identical emails to Signal Lake investors in which he 
falsely claimed, “Just got order for $3.75M in storage media, which takes InPhase to 
positive cash flow.”  Ex. 1 at 1 & 2.  In that same email, Stuck also claimed that Hitachi 
was “willing to fund InPhase to work with [it], probably $10M minimum and 3 years 
minimum.”  Id.   

 In February 2012, after InPhase went bankrupt, Stuck solicited Signal Lake investor 
Jan Loeber with a plan to “restart” the company, writing, “the InPhase patents have 
value of $5M-$13M and the assets have $1M-$2M valuation, so the downside for all 

                                                 
1 The Government may seek denial of the adjustment for acceptance of responsibility if Stuck fails to 
“truthfully admit[] or [] falsely den[ies] any additional relevant conduct for which the defendant is 
accountable under § 1B1.3 of the Sentencing Guidelines,” or “takes a position at sentencing, or otherwise, 
which, in the Government’s assessment, is inconsistent with affirmative acceptance of personal 
responsibility.”  Plea Agreement [Dkt. #37] at 4. 
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investors is covered by an asset sale; the upside is in InPhase equity with potential 5X-
10X return.”  Ex. 2 at 1.  Loeber apparently found Stuck’s claims compelling, and 
offered to “come in at $500k.”2 

 In May 2012, investor Lee Shepard complained that “[t]he company that was cited as 
the most promising, InPhase, is in bankruptcy” and “Bart appears to be involved in a 
new venture, hVault, that is selling InPhase-like products.”  Ex. 3 at 2.  Stuck responded 
“[t]here is a restructuring in process for InPhase and the ownership of its assets” and 
“[a]s part of the restructuring activity, a new Signal Lake entity has been created, 
hVault,” which “is entirely owned by Signal Lake funds on behalf of all Signal Lake 
investors.”  Id. at 1. 

 In November 2012, after months of vague responses, David SaoMarcos asked for 
details about InPhase’s successor and the promised profits:  “Do think we are much 
closer with the storage company getting off the ground and will [investor Dana Horne] 
see something come back to him in 2013?”  Ex. 4 at 3.  Stuck responded, “We have 
signed an NDA with a major partner and cannot disclose anything; this is a HUGE 
contract, and could return money to all investors.”  Id. 

 In December 2012, Stuck made additional, mysterious claims to SaoMarcos:  “We 
signed a letter of intent, then we signed a term sheet, and we are now about to sign 
definitive contractual papers; nothing can be disclosed without the approval of all 
parties.”  Id.  

 In January 2013, when SaoMarcos again asked for an update, Stuck claimed, “Signing 
contracts right now, lots happening for the good.”  Id. at 2. 

 In April 2013, David Braeger angrily confronted Stuck about the lack of truthful 
communication and his failure to provide investors’ with annual Schedule K-1 tax 
documents, asking, “How can you look in the mirror after all these years of false 
promises, irresponsible management etc.[?]”  Ex. 5 at 3.  Stuck responded by blaming 
Signal Lake’s accountants, writing, “Accountants received all materials for taxes 15 
Jan 2013; only in next hour will I get K1” and “http://www.opticalvaults.com/ shows 
what is going on.”3  Id. at 1.  When Braeger questioned the relevance of that link, Stuck 
made the new claim that “we restructured InPhase into Optical Vaults which Signal 
Lake controls, and has far greater ownership than InPhase for far less money.”  Id.  

 In August 2013, Stuck built on this hVault/Optical Vault story:  “Closing on multiple 
contracts for Optical Vaults[.]  Staffing up and talking with tens of potential 
customers[.]”  Ex. 6 at 1. 

 In January 2014, Stuck told Braeger and SaoMarcos that Signal Lake had “[f]unding 

                                                 
2 This incident is inconsistent with Stuck’s assertion that, in 2011, “[t]he fund was out of money and [he] 
stopped soliciting investments” (Def’s Mem. at 2), or that the InPhase bankruptcy “brought to a close Mr. 
Stuck’s efforts to raise capital to keep the company…viable” (id. at 8).   
3 Stuck often told investors that accountants were to blame for the lack of information or delay in returning 
funds, as in June 2014 (Ex. 9), December 2014 (Ex. 11), June 2015 (Ex. 12), and January 2017 (Ex. 16).  
In truth, only some Signal Lake entities had tax accountants during this time period at all, and only until 
2014 tax returns were complete. 
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from major fund of funds as investor.”  Ex. 7 at 1.  

 In March 2014, Stuck further embellished that story, writing to Braeger and 
SaoMarcos, in an email titled “Funding Update,” that “[m]oney is available in fund of 
funds account[.]  A portion of it will be moved into Signal Lake.…It is really not as 
simple as you think, but the money is indeed moving.”  Ex. 8 at 1. 

 In April 2014, Stuck falsely claimed that Signal Lake would begin returning money to 
Signal Lake investors, writing investor Jim Ballard, “We just finished up taxes for 
2013[.]  We will be distributing everything to all investors this year[.]  We will [be] 
shutting everything down this year[.]  You can judge how we did by the size of the 
return you receive[.]”  Ex. 9 at 7.  Stuck later specified, “Distribution will be starting 
in May[.]”  Id. at 6. 

 When no payments were forthcoming in May, Stuck  began falsely claiming that Signal 
Lake investors would actually receive a profit.  In June 2014, when Ballard complained 
that “May has come & gone with no distribution,” Stuck again blamed “accountants,” 
writing, “Accountants are vetting the numbers, and when they sign off, we get to 
distribute funds, [a]nd get audited financials for shutting down funds.”  Id. at 5-6. 
Ballard responded, “I appreciate that but that is not what I asked you.  [Y]ou are the 
keeper of the information & the lack of transparency is becoming very frustrating.”  Id. 
at 5.  Stuck replied with the misrepresentation that “[w]e are on track to return all the 
money invested and then some[.]  The accountants are indeed the bottleneck: we cannot 
do any distribution until they sign off[.]”  Id. 

 In July 2014, under further questioning by Ballard, Stuck elaborated on this lie, 
specifying that the profits were from the sale of Signal Lake assets (presumably the 
hVault/Optical Vault entity that had supposedly succeeded InPhase), claiming he was 
“[w]orking with accountants to distribute sale of assets.”  Id. at 3-4. 

 In August 2014, in response to Ballard’s further demands for particularized 
information, Stuck embellished his prior lies, writing, “We are returning all funds 
investing and then some,” and “We are on the short short strokes[.]  The sale of assets 
has been completed, so there is more than enough funds to return all capital to investors 
plus some.”  Id. at 1-2. 

 Later in August 2014, SaoMarcos demanded to know “[w]here are the so called funds, 
the year is running to an end and your ‘MAY’ liquidity for clients has long since 
passed.”  Ex. 10.  Stuck responded, “We have teed up a bank in Norway to handle 
closing on funds in excess on 10B Euros, [a]nd we need a bank officer to do this; we 
believe that will close next week, not [t]his week, but it is on track to close, and then 
funds will be released.”  Id. 

 In December 2014, Stuck finally admitted no money would be returned to Signal Lake 
investors that year (because of unnamed “accountants”), writing, “Distribution of sale 
of assets is on track for 2015[.]  Accountants cannot commit to 2014 signoff.”  Ex. 11 
at 1. 

 In 2015, Stuck further embellished his misrepresentations to investors to prevent them 
from discovering the truth about Signal Lake’s financial collapse.  Beginning in April 
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2015, Stuck began falsely claiming that Signal Lake had “[s]old all assets” and 
investors were estimated to receive “2x” their investment, specifying “[i]f you invested 
US$1, the estimate is you will get US$2 back.”  Ex. 12 at 2-4.  In June 2015, Stuck 
claimed that distribution was imminent, writing, “[A]ccountants say K1 will be done 
any day then we will deal with distribution.”  Id. at 1. 

 In July 2015, investor Jerome Fink relayed Stuck’s false claims to other Signal Lake 
investors, which had the desired lulling effect Stuck was seeking.  Ex. 13 at 9-10.  
Investor Sabeer Bhatia argued that investors might “jeopardize our own chances of 
recovering our investment by pursuing fraud litigation against [Stuck].”  Id. at 8.  As 
Bhatia later put it, “why would [Stuck] want to mislead us by promising us 2x verbally, 
unless there was some truth to it?”  Id. at 6.  Stuck’s misrepresentations were so 
effective that Loeber forwarded the investors’ emails to Stuck, saying “Hope this stuff 
helps.”  Id. at 2. 

 In July 2015, Stuck began dealing with increasingly organized resistance from Signal 
Lake investors.  Ex. 14. In response, Stuck now claimed that any returns came from 
“new investment vehicles entirely unrelated to the existing Signal Lake entities” and 
“we have no contractual or legal obligation to share any of these new moneys with any 
or all of our investors in existing Signal Lake funds.”  Id. at 1.  Despite his earlier 
statements, Stuck now stated, “we have not received any new funds,” “there is no bank 
account controlled by the Signal Lake partners with a large pot of money,” and, 
incredibly, “[w]e also do not believe that we ever told anyone that there was.”  Id.  
Although Stuck admitted that “[i]n conversations with some investors, we may have 
been overly optimistic about the timing of receiving these funds,” he argued that “being 
optimistic is not a crime.”  Id. at 2.  

 Four days later, Stuck sent an update to investors.  Ex. 15.  In it, he lied that “outside 
accountants have had access to monthly bank statements from the inception of each 
fund.” Id. at 1.  He further falsely claimed that he would “ask our outside accountant to 
review and answer claims of improper taking of funds.”  Id. at 2.  Stuck even threatened 
his investors, stating, “Litigation is likely to result in counterclaims for defamation.  
We believe that some of the intemperate language in the emails we have seen make the 
probable odds of success for a defamation counterclaim much greater than those of the 
unsupported (and unsupportable) claims that some investors have been making.”  Id. at 
2-3.  Stuck closed with an plea that investors not inquire further:  “We ask you to please 
give us the time to execute on our plans, which are in our investor group’s best interest.”  
Id. at 3.  

 Notwithstanding these 2015 statements, Stuck continued to tell other investors a 
different story for years to come.  For instance, in January 2017, in response to an 
inquiry from investor Jay Misra, Stuck claimed, “All assets sold[.]  Looking to 
compensate all investors now.”  Ex. 16 at 2.  When Misra asked whether he would 
receive any money, Stuck lied, “All in hand, going through final legal review.”  Id. at 
1. 

 Similarly, after announcing in July 2016 that Signal Lake Operations LLC would 
purchase Signal Lake Side Fund IIA at a price of twice the invested capital—thereby 
returning “2x” to investors—for years, Stuck repeatedly falsely claimed that 
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transaction was on the cusp being finalized and returning profits to investors.  Ex. 17.  
For example, Stuck told investor Robert Spielman in December 2016 and June 2017 
that the sale was “going through final legal review” (Ex. 18 & 19 at 2), advised in 
December 2017 that “any day you will get email telling you to confirm wire transfer 
info” (Ex. 20), warned in September 2018 to “watch your email next week” (Ex. 21 at 
2), then predicted on October 1, 2018, “[t]his month, watch” (id. at 1).4 

As these examples show, there was no gap in Stuck’s fraud between 2011 and the 

indictment period in 2015.  Throughout, he continuously perpetrated one “common scheme or 

plan,” in that his acts were “substantially connected” by “common victims” (Signal Lake investors 

or prospective investors), “common purpose” (to profit Stuck and lull his victims), and “similar 

modus operandi” (by misrepresenting the finances and expected profits of Signal Lake and its 

investments).  Indictment ¶¶ 7-8.  Moreover, Stuck’s entire multi-year fraud was part of one 

unbroken course of conduct, insofar as he “repeated the same type of criminal activity over time,” 

namely defrauding and lulling investors by making misrepresentations about Signal Lake and its 

portfolio companies.  Thus, there was no “temporal disconnect” in Stuck’s scheme that should 

prevent the Court from considering his entire fraud as relevant conduct under U.S.S.G. § 1B1.3. 

II. STUCK TOLD THE SAME LIES TO THE UNDERCOVER AGENT AS TO 
OTHER INVESTORS 

Stuck’s second argument—that his “prior representations and his lie to the FBI agent were 

not closely similar either in their contextual circumstances or factual content” (Def’s Mem. at 9)—

misstates the facts.  In truth, he made the same misrepresentations for the same purpose to both 

Signal Lake’s investors and the FBI undercover agent. 

For example, in their first call on August 10, 2015, Stuck lied about Signal Lake and its 

underlying investments to try to convince the undercover agent to buy investor Dana Horne’s 

$500,000 interest.5  As he had done with other investors for more than a year, Stuck told the 

                                                 
4 Stuck was indicted on February 21, 2018 [Dkt. #1] and pled guilty on October 25, 2018 [Dkt. #35].  
5 This recorded call (“1D-20”) was produced to the defense after arraignment.  If helpful, the Government 
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undercover agent that they were on the “very short strokes” of “consummating basically a sale of 

the asset of these entities,” later stating that it was “definitely going to happen before the end of 

the year from everything we’ve seen.”  As he had done with other investors for months, Stuck 

claimed that “all the investors would get twice the money back—that is, for every dollar that they 

put in, they would get two dollars back.”  As he had done with other investors for years, Stuck 

falsely blamed fictitious “accountants” for the delay, claiming there were “very minor things that 

our accountants have asked us to close out, paper over, document, etc., which we are doing right 

now, so we are basically on the home stretch of returning the monies to everybody,” and expressing 

frustration that “we have signed papers now and we’re still getting pushback out of the 

accountants.”  Moreover, Stuck made explicit that he had already made these same 

misrepresentations to Horne, saying, “There is only one story here, which is I am representing to 

him that we are going to be doing this transaction and he will get 2x his money back.”6  

Stuck followed up that evening with emails touting Signal Lake, its investments, and their 

profits, which echoed his lies to investors.  At 5:29 p.m., Stuck wrote the undercover agent: 

With regard to the Dana Horn[e] investment, all the assets of all 
Signal Lake funds, including the fund that Dana Horn[e] invested 
in, have been sold[.]  The assets are patents for optical archival 
digital storage:  this is a multibillion dollar business, and the patents 
have value [b]ecause it is possible to build products and to get 
royalties from licensing these patents.  It has taken years to create 
the value [e]mbodied in these patents collectively, and now they will 
be commercialized. 

We are on track to attempt to return 2X the investment, so an 
investment by Dana Horn[e] of $500,000 would potentially (no 
guarantees) [r]eturn $1,000,000, hopefully before the end of the 
year. 

                                                 
can prepare a transcript of the relevant portion at the Court’s request. 
6 The evidence that Stuck repeatedly misrepresented that the undercover stood to receive “2x,” or twice 
Horne’s $500,000 investment, disproves his baseless assertion that “in the course of the charged 
conduct…he did not talk about…the prospect of future profits.”  Def’s Mem. at 10. 
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Ex. 22 at 1.  Later, at 7:29 p.m., Stuck sent the undercover agent “the overview documents and 

legal documents for Signal Lake Side Fund LP dba Signal Lake Top Prospects Fund, which is the 

fund Dana Horn[e] invested in.”  Ex. 23 at 1.  Attached to that email was a 2006 “Investor 

Overview,” which included pages of information about InPhase, its technology, and its financials. 

When Stuck and the undercover agent met on August 14, 2015, Stuck continued to make 

misrepresentations about Signal Lake and its financial health.7  Stuck again claimed that “we are 

very much on the short strokes of wrapping up this whole thing so we can go this -- complete this 

whole sale of all the assets that we’ve got in these things, and that will return all this money to 

people.”  Stuck then talked about the history of Signal Lake and its investments, especially the 

InPhase storage technology.  Speaking about how InPhase profitability compared to Signal Lake’s 

other portfolio companies, Stuck falsely stated that “the other companies returned something, they 

did fine, but that’s the one that really paid off for everything.”  When the undercover agent 

questioned whether the Signal Lake fund in which he would be invested (Signal Lake Top 

Prospects) had an interest in four portfolio companies, Stuck lied that “the bulk of the returns are 

coming out of InPhase,” whereas “the other companies returned something nice, they did ok.”  

Stuck claimed that Signal Lake Top Prospects’ “90 investors” had invested “30 million and we’re 

on track to return 60.”8  In this meeting, Stuck repeatedly stated investors would receive “2x,” or 

twice their investment.  Stuck falsely claimed that the “assets have been sold” and that there was 

                                                 
7 Recordings of this meeting ( “1D-21,” “1D-22,” and “1D-23”) were also produced to the defense after 
arraignment.  As before, if helpful, the Government can prepare a transcript of the relevant portion at the 
Court’s request. 
8 Stuck’s exchanges with the undercover agent about Signal Lake Top Prospects are inconsistent with his 
erroneous assertion that the undercover agent “was not an investor in the venture fund—he was someone 
who posed as an outside profiteer looking to exploit an actual investor’s need for capital by buying him out 
at a discount.”  Def’s Mem. at 9.  Stuck believed that the undercover agent would replace Horne as a full 
$500,000 investor in Signal Lake Top Prospects, explaining Stuck’s reason for detailing the success of that 
particular fund and its investments.  
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“in excess of 200 million” to pay out all Signal Lake investors, who had invested, “in aggregate, 

probably 100 million.”  Stuck even specified that the $200 million was “in cash” in a Wells Fargo 

account.9  And, as before, Stuck repeated that he had already made these same misrepresentations 

to Horne. 

Contrary to Stuck’s present arguments, these examples of his 2015 misrepresentations 

demonstrate that he was perpetrating the same scheme against the undercover agent posing as a 

prospective investor as he was against the other Signal Lake investors.  Indeed, Stuck even used 

some of the exact same words, such as “short strokes” and “2x.”  Regardless of his audience, Stuck 

scheme was to consistently “misrepresent[] material facts regarding the financial health and 

anticipated returns of the Signal Lake entities and their portfolio companies” and “falsely 

guarantee[] payment of twice the original investment in the Signal Lake entities” in order “to 

enrich himself and to prevent and forestall discovery of the Signal Lake entities’ failure.”  

Indictment ¶¶ 7-9.  Thus, there was no difference between Stuck’s modus operandi in defrauding 

the undercover and in defrauding other Signal Lake investors, making the latter relevant conduct 

under the Guidelines.  U.S.S.G. § 1B1.3 App. N. 5(B)(i) (uncharged instances of fraud are part of 

a “common scheme or plan” with the count of conviction so long as they are “substantially 

connected to each other by at least one common factor,” including “common victims,…common 

purpose, or similar modus operandi.”); United States v. Skys, 637 F.3d 146, 155 (2d Cir. 2011) 

(where defendant misrepresented to investors and financial institutions that he “had developed the 

‘Aedan’ anti-virus computer program and as a result had won lucrative contracts with major 

corporations” while “present[ing] both targeted groups with forged and fabricated documents,” 

                                                 
9 These communications between Stuck and the undercover agent disprove the baseless assertion that 
“[w]hen approached by the FBI, Mr. Stuck did not make claims about InPhase or any other technology 
company,” but merely stated “that his fund was flush with cash from a billionaire investor and that the cash 
would be paid out to the fund’s stakeholders.”  Def’s Mem. at 8.   
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holding that “fraudulent conduct against both groups used the same or a similar modus operandi, 

and his frauds against the [] investors were properly considered relevant conduct.”).10   

III. CONCLUSION 

Stuck defrauded the FBI undercover in 2015 and 2016 using the same scheme—making 

misrepresentations about Signal Lake’s financial health and anticipated profits and preventing 

investors from discovering his fraud—as he had used against dozens of other victims from 2006 

to 2018.  While Stuck’s misrepresentations only caused pecuniary losses between 2006 and April 

2011, and in October 2015 (as detailed in the Government’s opening brief), his fraudulent scheme 

continued uninterrupted for at least 14 years.  All of Stuck’s fraudulent activity—including his 

2006-2011 misrepresentations that caused loss—is relevant conduct under the Guidelines because 

it was all part of the same course of conduct or comprised a common scheme or plan.  Accordingly, 

as calculated in the Government’s prior brief, the Guidelines loss in this case was approximately 

$8,719,909—well in excess of the Plea Agreement’s $3.5 million loss cap. 

                                                 
10 Stuck’s assertion that “[a]t no time in the course of the charged conduct did [he] claim he would match 
the profiteer’s investment” (Def’s Mem. at 10) is also inconsistent with the evidence.  On September 24, 
2015, Stuck offered to pay half of the $50,000 he was charging the undercover agent, purportedly for legal 
and accounting fees:  “If you close this transaction with Dana by 4PM EDT today Thursday 24 September 
2015, [m]eaning that Signal Lake has received a wire for $25,000, I will cover remaining $25,000[.]  Offer 
expires today, if no wire of funds is received by 4PM today in Signal Lake bank account [o]ffer is null and 
void[.]”  Ex. 24.  That offer echoes Stuck’s oft-repeated technique of claiming to put his own money at risk 
in order to convince victims that his proposals were legitimate.  See Govt’s Mem. [Dkt. #50] at 2, 8, 11-13, 
18-19.   
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Respectfully submitted, 
 
JOHN H. DURHAM 
UNITED STATES ATTORNEY 
 
    /s/     
JONATHAN N. FRANCIS  
ASSISTANT UNITED STATES ATTORNEY 
Federal Bar No. phv05083 
jonathan.francis@usdoj.gov 
157 Church Street, 25th Floor 
New Haven, CT  06510 
Tel.: (203) 821-3700  
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CERTIFICATE OF SERVICE 

I hereby certify that on March 15, 2019 a copy of the foregoing was filed electronically.  

Notice of this filing will be sent by e-mail to all parties by operation of the Court’s electronic filing 

system.  Parties may access this filing through the Court’s CM/ECF System.   

 
    /s/     
JONATHAN N. FRANCIS 
ASSISTANT UNITED STATES ATTORNEY 
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