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false, incomplete, or misleading information pursuant to this Agreement, has committed any
crimes subsequent to the date of this Agreement or has otherwise deliberately violated any
provisions of this Agreement, then HUNTER ROBERTS will be subject to prosecution for
any crimes of which the Office has knowledge and jurisdiction to prosecute, including
prosecution relating to the Unlawful Conduct. HUNTER ROBERTS agrees that in the event
of such a determination by the Office, any prosecution relating to the Unlawful Conduct that
is not time-barred by the applicable statute of limitations on the date of this Agreement,
including by reason of tolling agreements between the Office and HUNTER ROBERTS
entered on January 1, 2014, may be commenced against HUNTER ROBERTS between the
date of signing of this Agreement and two years after that date, notwithstanding the
expiration of any statute of limitations prior to the end of that two-year period. By this
Agreement, HUNTER ROBERTS expressly intends to and does waive any and all rights in
this respect. This waiver by HUNTER ROBERTS is knowing, voluntary and made after
consultation with counsel. Moreover, the commission of an additional crime by HUNTER
ROBERTS shall constitute a breach of this Agreement.

12.  Furthermore, it is agreed that if the Office, in its sole discretion,
determines that HUNTER ROBERTS has committed any crime or otherwise violated any
provision of the Agreement within two years from the date of the execution of this
Agreement: (i) all statements by or on behalf of HUNTER ROBERTS to the Office and/or
the Investigative Agencies, or other designated law enforcement or regulatory officials,
including but not limited to the statements regarding the Unlawful Conduct set forth in
Attachment A, testimony given by any agent of HUNTER ROBERTS before a grand jury or

other tribunal, whether prior to or subsequent to the signing of this Agreement, and any leads
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derived from such statements or testimony, shall be admissible in any and all criminal
proceedings hereafter brought against HUNTER ROBERTS; (ii) HUNTER ROBERTS shall
not assert any claim under the United States Constitution, any statute, Rule 11(f) of the
Federal Rules of Criminal Procedure, Rule 410 of the Federal Rules of Evidence, or any
other rule or provision that statements made by or on behalf of HUNTER ROBERTS prior to
or subsequent to this Agreement, or any leads therefrom, should be suppressed; and (iii) in
the event of such a determination by the Office, HUNTER ROBERTS shall waive indictment
and proceed by felony information in connection with a prosecution of HUNTER ROBERTS
brought by the Office. However, nothing in this Agreement shall constitute a waiver of any
Confrontation Clause rights HUNTER ROBERTS may have under the Sixth Amendment to
the United States Constitution.

13. HUNTER ROBERTS agrees that it is within the sole discretion of the
Office to decide whether conduct or statements of any individual will be imputed to
HUNTER ROBERTS for the purpose of determining whether HUNTER ROBERTS has
knowingly, intentionally and materially violated any provision of this Agreement. If the
Office determines that HUNTER ROBERTS has committed a knowing, intentional and
material breach of any provision of the Agreement, the Office shall provide written notice of
the alleged breach to HUNTER ROBERTS, through its counsel, Marc Agnifilo, Esq. and
Andrea Zellan, Esq., Brafman & Associates, 767 Third Avenue, 26th Floor, New York, New
York 10017, or to any successor counsel that HUNTER ROBERTS may designate, and
provide HUNTER ROBERTS with a two-week period from the date of receipt of such notice
in which to make a presentation to the Office, or its designee, to demonstrate that no breach

has occurred, or, to the extent applicable, that the breach was not knowing, intentional or
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material, or has been cured. Upon request by HUNTER ROBERTS, the Office may, in its
sole discretion, agree in writing to extend this two-week period, including to provide
HUNTER ROBERTS with an opportunity to cure any breach of this Agreement. The parties
to this Agreement expressly understand and agree that if HUNTER ROBERTS fails to make
a presentation to the Office, or its designee, within the two-week period (or other period
agreed to by the Office), the Office may, in its sole discretion, conclusively presume that
HUNTER ROBERTS is in knowing, intentional and material breach of this Agreement.

14.  HUNTER ROBERTS agrees that it shall not, through its attorneys,
Board of Directors (or such successor as may be adopted hereafter), agents or employees,
make any public statement, in litigation or otherwise, contradicting its acceptance of
responsibility to remediate HUNTER ROBERTS’s Unlawful Conduct as set forth in
Attachment A. Any such contradictory statement by HUNTER ROBERTS, its present or
future attorneys, directors, agents, or employees shall constitute a breach of this Agreement
and HUNTER ROBERTS thereafter shall be subject to prosecution as specified in
paragraphs 11 through 13. The decision as to whether any such contradictory statement will
be imputed to HUNTER ROBERTS for the purpose of determining whether HUNTER
ROBERTS has breached this Agreement shall be at the sole discretion of the Office. Upon
receipt of notification by the Office of any such contradictory statement, HUNTER
ROBERTS may avoid a finding of a breach of this Agreement by publicly repudiating such
statement within three (3) business days after receipt of notice by the Office. This paragraph
shall not apply to any statement made by any current or former HUNTER ROBERTS officer
or employee who has been charged with a crime or other wrongdoing by the Office, or by

any other federal, state or local agency.
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15.  The parties understand and agree that the exercise of discretion by the
Office or its designee is not subject to review in any court or tribunal.

16.  Except to the extent permitted by the Office, HUNTER ROBERTS
agrees that if, during the term of this Agreement, it sells or merges all or substantially all of
its business operations as they exist as of the date of this Agreement to or into a single
purchaser or a group of affiliated purchasers, HUNTER ROBERTS shall include in any
contract for sale, plan of reorganization, or merger, a provision binding the
purchaser/successor to HUNTER ROBERTS’s obligations described in this Agreement,
provided however that the obligations imposed by this Agreement will not extend to the
governance and operation of a purchasing or investing entity that acquires some or all of
HUNTER ROBERTS’s stock, as long as that entity maintains HUNTER ROBERTS as a
separate corporate entity. The Office agrees that if a mortgagee, or any other secured
creditor or successor interest holder, that is wholly independent of HUNTER ROBERTS’s
current Board of Directors (or such successor as may be adopted hereafter), officers,
employees and shareholders takes ownership of HUNTER ROBERTS through foreclosure,
the obligations imposed by this Agreement will not extend to that mortgagee, secured
creditor or successor interest holder.

17.  TItis understood that the Agreement is binding on HUNTER ROBERTS
and the Office, but specifically does not bind any other Federal agencies, any state or local
law enforcement agencies, or any licensing or regulatory authorities. However, if requested
by HUNTER ROBERTS or its attorneys, the Office will bring to the attention of any such
agencies, including but not limited to any licensing authorities, this Agreement, HUNTER

ROBERTS’s cooperation and its compliance with its obligations under this Agreement, and
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any reforms specified in this Agreement. It is the intent of the parties to this Agreement that
this Agreement does not confer or provide any benefits, privileges or rights to any individual
or entity other than the parties hereto, and that this Agreement, including its attachments,
shall be admissible in any proceeding brought by the Office. Moreover, HUNTER
ROBERTS may raise defenses or assert affirmative claims in any civil proceedings brought
by private parties as long as doing so does not otherwise violate any term of this Agreement.

18.  Except as set forth herein, this Agreement in no way limits or affects
any right, including right of inspection and/or enforcement, held by the United States or any
other governmental body, pursuant to applicable federal, state, or local laws, regulations, or
permits. In addition, nothing herein shall be read in any way to alter, affect, abrogate, or
impair the ability and obligation of the United States to take any investigative or enforcement
action for any future conduct, including but not limited to any administrative, civil, or
criminal enforcement action, or to make any inquiry of HUNTER ROBERTS concerning any
present or future alleged violation of federal law, regulation, or order.

19.  This Agreement sets forth all the terms of the agreement between
HUNTER ROBERTS and the Office. No modifications or additions to this Agreement shall
be valid unless they are in writing and signed by the Office, HUNTER ROBERTS’s attorney,
and a duly authorized representative of HUNTER ROBERTS. This Agreement supersedes

all prior promises, agreements or conditions between the parties, except for the tolling
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agreement entered into on January 1, 2014. To become effective, this Agreement must be
signed by all signatories listed below. This Agreement may be signed in counterparts.

Dated: Brooklyn, New York

May,e 2015

»“' KELLY T. CURRIE
Acting United States Attorney
1strict of New York

By:

%&m fe% S\.\I’inapp
Assistant United States Attorney
Jonathan P. Lax
Special Assistant United States Attorney

Approved By:

Moo A~ Pw\__.

Winston M. Paes
Chief, Business & Securities Fraud Section

Agreed and Consented To By:
HUNTER ROBERTS CONSTRUCTION
GROUP, LLC

e Officer

MAN & ASSOCIATES
Attorney for Hunter Roberts

By: %
MARC AGNIFIyé, Esq.
ANDREA ZELI'AN, Esq.
767 Third Avenue, 26" Floor

New York, New York 10017




ATTACHMENT A TO NON-PROSECUTION AGREEMENT BETWEEN
HUNTER ROBERTS CONSTRUCTION GROUP, LLC AND THE UNITED
STATES ATTORNEY’S OFFICE FOR THE EASTERN DISTRICT OF NEW YORK

JOINT STATEMENT OF FACTS

HUNTER ROBERTS CONSTRUCTION GROUP, LLC, (“HUNTER
ROBERTS?”), a Delaware limited liability company qualified to do business in the State of
New York, by James C. McKenna, in his capacity as President and Chief Executive Officer
of HUNTER ROBERTS and acting pursuant to authority granted by HUNTER ROBERTS’s
Board of Directors, hereby stipulate and agree that the following facts are true:

Hunter Roberts Construction Group

1. HUNTER ROBERTS was a construction service corporation that
provided construction, project management and consulting services on large-scale public and
private construction projects. HUNTER ROBERTS was founded in 2005 and rapidly grew
to become one of the largest construction firms in New York City. HUNTER ROBERTS
operated primarily in the northeast region of the United States, with its largest office in New
York City. In 2012, HUNTER ROBERTS had over 200 employees, the majority of which
worked in its New York office.

2. Among many others, HUNTER ROBERTS provided services on
projects that included the Dormitory Authority of the State of New York’s Queens Hospital
Center Ambulatory Care Pavilion, the Harvey Theater at the Brooklyn Academy of Music,
the Borough of Manhattan Community College’s Fiterman Hall, and the PAVE Academy

Charter School in Red Hook, Brooklyn.



Hunter Roberts’s Construction Contracts

3. The pay rates for HUNTER ROBERTS’s union labor were defined by
collective bargaining agreements that were negotiated and entered into with the Cement
League on HUNTER ROBERTS’s behalf. HUNTER ROBERTS renegotiated the provisions
of these agreements and entered into successor agreements with the Cement League
approximately every three years (collectively, these agreements are referred to herein as the
“Cement League Agreement”). At all times relevant to this Joint Statement of Facts, the
Cement League Agreement governed the pay rates of workers from the Mason Tenders’
District Council of Greater New York (“Local 79”), including Local 79 foremen (the “Labor
Foremen™). Specifically, the Cement League Agreement provided that the Labor Foremen
were: (i) guaranteed a particular hourly rate of pay, but (ii) not to be paid on sick days,
vacation days or unworked holidays. The Cement League Agreement also governed the pay
rates of workers from the New York City District Council of Carpenters (“Local 1577),
including Local 157 foremen (the “Carpenter Foremen”).

4, HUNTER ROBERTS’s role on construction projects was typically that
of a construction manager. This often required HUNTER ROBERTS to supervise the work
done by the subcontractors or trade contractors involved. As construction manager,
HUNTER ROBERTS usually executed the construction management contract, which
governed the “general conditions” costs. The “general conditions” costs included the
infrastructure costs of the construction project not covered by trade contracts, such as daily
trash removal and operation of the elevators and hoists on the construction site. It also

included supplying Local 79 workers including the Labor Foremen.



5. The terms of the construction management contract, which governed
the “general conditions” costs, required HUNTER ROBERTS to: (i) bill clients for work
actually performed by the Labor Foremen at the pay rates specified in the Cement League
Agreement (the “General Conditions Contract Rate”), or (ii) seek prior approval from clients
to bill Labor Foremen or Carpenter Foremen at pay rates in excess of the General Conditions
Contract Rate.

6. In order to track union hours worked and bill clients for those hours,
HUNTER ROBERTS required the Labor Foremen for each project to fill out a single time
sheet for the Labor Foreman and the Labor Foreman’s crew on a weekly basis. Thereafter, a
HUNTER ROBERTS superintendent was supposed to review the completed time sheet for
accuracy and either sign it or present it to a project manager for signature. HUNTER
ROBERTS used the hours listed on the time sheet to calculate the pay for the union workers
and to send billing requisitions to HUNTER ROBERTS’s clients.

7. Public projects and certain projects involving public funding required
the submission of certified payrolls, which included sworn statements by HUNTER
ROBERTS representatives that the hours reflected in the billing requisitions accurately
reflected the hours worked and paid by HUNTER ROBERTS to its union workers.
HUNTER ROBERTS generated the certified payrolls for Local 79 workers by using the
same time sheets submitted by the Labor Foremen.

Hunter Roberts’s Fraudulent Overbilling Scheme

8. From approximately 2006 through November 2013, HUNTER
ROBERTS, together with others, devised a scheme to defraud federal, state and local

government contracting and funding agencies, as well as private clients, by falsely



representing, and otherwise making materially misleading statements and omissions in
billing requisitions, certified payrolls and other documents submitted by HUNTER
ROBERTS to agencies for public works contracts, and to its other clients on private
construction projects, that: (i) all of the hours for which HUNTER ROBERTS billed its
clients and paid its Labor Foremen were for hours actually worked when they were not; and
(ii) that the hourly wage rates at which HUNTER ROBERTS billed its clients for the work of
all of its Labor Foremen and Carpenter Foremen were in accordance with the General
Conditions Contract Rate when they were not.
9. As part of the fraudulent scheme, from approximately 2006 through

2011, HUNTER ROBERTS maintained a systemic practice, employed on virtually all of its
projects, of:

(a) adding one to two hours of unworked or unnecessary
“guaranteed” overtime per day to the time sheets for Labor Foremen;

(b) providing four hours of guaranteed overtime per day, whether
worked or not, for one senior Labor Foreman; and

() allowing Labor Foremen to be absent from work for sick days,
major holidays and one or two weeks of vacation per year, while HUNTER ROBERTS
completed and submitted time sheets to its clients as though the Labor Foremen had worked
those days.

10.  As further part of the scheme, from approximately 2010 to November

2013, for a select group of Labor Foremen and one senior Carpenter Foreman, HUNTER

ROBERTS, without seeking approval from its clients, billed its clients and paid those Labor



Foremen and the Carpenter Foreman at wage rages that exceeded the General Conditions
Contract Rate.

11.  During the time periods specified in paragraphs 9 and 10, above,
HUNTER ROBERTS regularly used the United States mail, or private and commercial
interstate carriers, to send clients bills that included unworked and unnecessary hours and
above-scale rates. HUNTER ROBERTS knew that its clients were unaware: (i) that they
were being billed for hours not actually worked, and (ii) that the hourly rates they were being
billed for certain foremen exceeded the General Conditions Contract Rate. HUNTER
ROBERTS’s clients paid HUNTER ROBERTS based on these fraudulently inflated bills,

often via electronic interstate wire.



Hunter Roberts’s Reforms

12. HUNTER ROBERTS has instituted various reforms related to its union

payroll, time sheet and billing procedures, which reforms would have likely deterred or

prevented this scheme, had those reforms been in place in 2006.

Dated: Brooklyn, New York
@ .2015

»0\-

By:

HUNTER ROBERTS CONSTRUCTION

N

Jameg C. McKenna'
Presig@lent and Chieff Fxecutive Officer

Approved By:
BRAFMAN & ASSOCIATES

Aatorney for Hunter Roberts

MARC AGNIFILO, Esq.
ANDREA ZELLAN, Esq.
767 Third Avenue, 26™ Floor
New York, New York 10017




Secretary’s Certificate of Board of Directors’ Approval of Agreement

1. I certify that [ am the Secretary of Hunter Roberts Construction Group LLC, a Delaware limited
liability company (the “Company”), and I have been appointed and am presently serving in the
capacity of Secretary of the Company.

2. I further certify that, at a meeting of the board of directors of the Company held on the May 19, 2015,
the following resolutions were adopted by a majority of the board:

RESOLVED, that the Non-Prosecution Agreement between the
Company and the United States Attorney’s Office for the Eastern District
of New York is hereby authorized and approved.

FURTHER RESOLVED, that the Attachment A to the Non-
Prosecution Agreement between the Company and the United States
Attorney’s Office for the Eastern District of New York -- Joint Statement
of Facts is hereby authorized and approved.

FURTHER RESOLVED, that the Company is authorized to enter into
the Non-Prosecution Agreement and Attachment A thereto, and that the
Chief Executive Officer be, and hereby is authorized, in the name of and
on behalf of the Company, to negotiate, execute and deliver such
agreement in substantially the form provided to the Board, and to execute
additional documents or certificates and take such other action that is
necessary or appropriate to give full effect to such agreement.

sently in full force and effect and have not been revoked or rescinded as of this

James C. NicKenna N e
President and Chief Execptive Officer

Dated: May 19, 2015



