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Introduction

On November 20, 2016, King Yates shot and killed his wife, 24-year-old Cassandra
Yates. King had multiple prior arrests for domestic violence against a former girlfriend and
against Cassandra. About a year before the murder, in jail awaiting trial on drug and
firearm charges, he was diagnosed with Bi-Polar disorder and prescribed anti-psychotic
medication. He was found not guilty and released. In May 2015, he was arrested for
stabbing Cassandra in the neck, but she changed her original story and claimed the wound
was the result of an accident. No charges were filed. Two weeks before the murder, King
was arrested for prohibited possession of a firearm. He was out of jail in three days,
released on $1,100 bond, which Cassandra paid.?

The day after Cassandra’s murder, King was booked into jail on first-degree murder
charges where he shared a cell with 24-year-old Brandon Roth. Brandon was awaiting
sentencing for a nonviolent property offense. In April 2016, Brandon was found dead in
their cell after King beat him with a sock filled with batteries and strangled him with a
cord.?

These murders illustrate two ways that risk assessments within the criminal justice
system might have led to enhanced safety for victims and decreased incarceration of low
risk offenders. On the one hand, had King Yates been assessed for risk of future serious or
lethal intimate partner violence (IPV), he would have scored as “high risk” on any of the
existing tools. He may have been held longer in jail and provided more intensive
supervision on release. King may not have been able to acquire another firearm and may
not have murdered Cassandra. If Cassandra had been linked to victim services as a result of

completing an IPV risk assessment (RA), she may have been more cognizant of the danger



she faced and able to escape King’s control. On the other hand, if a pre-sentence offender
RA determined Brandon Roth was low risk and he had been released on his own
recognizance, he would not have been locked in a cell with a murderer and would not have
been brutally killed. A high risk, dangerous intimate partner offender would have been
detained, potentially saving the life of his victim and a low risk property offender would
have been released, saving him from murder in his cell.

For many practitioners and researchers, RAs provide relevant, useful guidance on a
range of legal decisions regarding case management. As one component of the trend
toward “evidence-based practice,” many argue these tools offer objective, scientific
knowledge about “what works” with whom. But others see them as potentially
discriminatory, disproportionately identifying certain racial and ethnic minorities as being
at “high” or “elevated” risk of re-offending.

In what follows, we consider the question of whether [PV RAs are racially biased.
We commence with an overview of the way RAs proliferated as part of the rise of what
sociologists and criminologists refer to as risk societies? and cultures of control,* social
arrangements that, among many other characteristics, evidence deep patterns of racial,
class, and gender inequality. We note the links between RA tools, bail reform, and changes
in pre-trial detention. Next, we introduce case law that cautions the assessment of risk
might involve discrimination against groups such as certain racial and ethnic minorities.
We overview the research studies that contend there is racial bias in assessing risk and
examine those studies that counter such claims. The discourse on risk and racial bias raises

important issues about ethics and fairness. We explore some of these issues.



Our discussion of the discourse on RA lays the groundwork for our specific
consideration of whether IPV RAs are racially biased. We start by describing the
development of [PV RAs amidst growing research and practice in the field of violence
against women. We discuss how these tools work and some of the pros and cons of using
them. Our discussion leads us to ask whether [PV RAs might be racially biased against the
accused, the alleged victim, or both parties. Importantly, the extant research does not
answer the extraordinarily complex question of whether IPV RAs are racially biased. We
therefore stress the need to consider the implications of using [PV RAs in the broader
movement to confront IPV, particularly noting their limitations and tendency to mask
bigger questions.

Risk societies and the culture of control in the United States

The contemporary United States serves as an example of a risk society. Many people
have become obsessed with assessing risks associated with blood cholesterol, hazardous
weather systems, global warming, and, for our purposes, the likelihood of intimate partner
homicide (IPH). With the erosion of the seeming sureties of pre-modern tradition, religion,
ritual, ceremony, and custom, our desire for predicting future adverse outcomes has greatly
increased. Intensifying concerns about “risk” reflect growing needs for certainty in what
many see as fast-changing, uncertain, anxious times. Using specialist knowledge to assess
and possibly lower the risk of adverse outcomes is a way of trying to know or colonize the
future, to regulate it, and render it less threatening, thus increasing our security in the face
of increasing perceptions of insecurity.

[PV risk assessments can create a shared language of “danger” among the

community agencies and stakeholders charged with dealing with these cases. Their



growing use since the 1980s reflects the increase in general fears about crime and security
since the late 1970s. These concerns are ironic given falling crime rates, general
improvements in life expectancy, and, for our purposes, declining rates of IPV and IPH.>

Criminologist David Garland sees these and other developments as part of an
expanding “culture of control” emblematic of political and cultural life in the post 1970s U.S
and U.K. Garland identifies growing networks of criminal justice and community
partnerships and interagency agreements designed to enhance crime prevention and
improve community safety. These regulatory networks blossomed alongside mass
incarceration, globalization, the technological displacement of labor, the shrinkage of state
infrastructures, and the increasing polarization of wealth, exacting a heavy toll on the poor
and certain racial and ethnic minority communities. The growth of private security, gated
communities, the private prison sector, state surveillance, and the commercialization of
crime control, all invite questions such as: Who benefits and who suffers from these
developments? Pointedly, Garland suggests that our very notions of “danger” target street
offenders and disadvantage minorities in urban centers and blighted rural communities.
For Garland, these are political foci, perhaps distracting attention from much bigger
problems such as corporate crime, white-collar crime, and environmental pollution.
Significantly, he identifies an accelerating “economic style of decision making” that mirrors
an increasingly deregulated economy, and a growing hostility to providing for the
disadvantaged, whether they be homeless people, low wage and increasingly non-
unionized workers, or the mentally ill.

We must also note what Garland refers to as the “remarkable return of the victim to

center-stage in criminal justice policy.”¢ In colonial and pre-revolutionary times crime



victims used to initiate prosecutions and actively participate in the criminal justice process.
Their involvement waned only to pick up again toward the end of the 20t century, spurred
on in the US by the Victim Rights Act (2005). Amidst these developments Garland notes a
growing interest in the feelings of victims and their families. He notes, “The new political
imperative is that victims must be protected, their voices must be heard, their memory
honored, their anger expressed, their fears addressed.”” Relatedly, Garland opines, “Any
untoward attention to the rights or welfare of the offender is taken to detract from the
appropriate measure of respect for victims”.8 Increasingly, RAs in general and IPV RAs in
particular, examine the lives, voices, and traumas of victims, rendering some of this
sensitive personal information available to the criminal and civil justice systems. Those
raising concerns about the tools undermining the civil liberties and due process rights of
the accused, have indeed faced criticisms that they might be disrespecting victims.
The development of RA tools

Criminal justice professionals, from law enforcement to probation officers to judges,
have used available information to determine offenders’ risk since the early 1900s. They
have employed knowledge of prior criminal activities, family and occupational status,
substance abuse and mental health to inform decisions about pre-trial release, supervisory
status, sentencing and parole.? Beginning in the 1930s, RAs were developed based on
mathematical formulae, algorithms, which utilized data on thousands of criminal offenders
to predict the likelihood of future crime. Known as actuarial RAs, these tools are in
widespread use for the general criminal population. Their use accelerated in the late 20t
century and contributed to the habitual offender and three-strike laws that sought the

incapacitation of offenders posing the greatest threat to public safety. During this time,



prior criminal record became the most salient and reliably predictive factor in assessing
future risk, an issue that we explore further in our discussion of racial bias.

By 2018, RAs now inform decision-making regarding pre-trial services,
probation, and sentencing. Many favor their adoption as an objective approach to
reducing jail and prison populations and minimizing unfairness by replacing
subjective, often unacknowledged, biases with mathematically derived
predictions.10 The majority of offenders are classified as low risk for flight and
further criminal activity while awaiting trial or sentencing, thus reducing the need
for their detention. Recently developed RAs adopt the Risk-Needs-Responsivity (R-
N-R) model to craft treatment interventions designed to prevent recidivism.11 For
example, non-violent offenders assessed to be substance abusers might receive drug
treatment instead of remaining in jail. Proponents argue such “risk-needs”
assessments provide empirically justified grounds for restoring rehabilitative
correctional goals and reducing reliance on incarceration to manage risk.12

Critics of RA tools raise concerns about contributing to faster, assembly line justice
that relies on tools that may unfairly punish offenders, misrepresent treatment needs, and
contribute to existing social inequality. Some note the injustice of relying on statistical
predictions of future harm rather than the crimes that brought offenders into the system.13
Numerous critics argue that RAs act as a mere triaging mechanism for an overworked,
under resourced criminal and civil justice system, in a way perpetuating the system. For
them, the focus on potential recidivism diverts attention from the contexts that lead people
to engage in criminal conduct, such as high rates of poverty and institutionalized racism.14

Among other negative results of RA, these critics draw attention to the ways RAs reinforce



and exacerbate existing racial, gender and economic disparities.1> We review the research
on these critiques below.
Bail reform and pre-trial detention

Following arrest, offenders attend an initial appearance where an officer of the
court decides whether to release them on their own recognizance or detain them in jail.
Those detained may have a monetary amount set, known as bail, to secure their
appearance at future hearings. The Constitution requires that pre-trial detention be rare
and fully justifiable, but the 1984 Bail Reform Act ruled that there is no Constitutional
prohibition on detention of offenders who pose a risk to the community.1¢ The United
States has one of the highest pre-trial detention rates in the world and the majority of those
in jail are unable to meet the costs of bail, even at very low levels.1” Pre-trial detention is
also an expensive intervention, costing taxpayers $14 billion each year. As a consequence,
there is a national movement to eliminate bail and limit detention only to those at greatest
risk of flight or recidivism. This serves the interests of justice by eliminating the economic
unfairness generated by money bail, the negative consequences of detention, and the high
costs of incarceration, while preserving public safety.

[PV offenders constitute a particularly problematic category in terms of determining
conditions of release at an initial hearing or arraignment.’® For misdemeanor offenses,
which comprise the majority of IPV charges, these hearings are sometimes presided over
by magistrates who may have limited legal education and scant information about an
offender prior to determining whether to detain with bail, the amount of bail, or to release

on their own recognizance.



Many jurisdictions now include results of a RA at these initial hearings. Some states
statutorily define the types of information judicial officers must consider, and these
increasingly include IPV RAs. For example, Arizona Revised Statute 13-3967 B (5) states
the judicial officer shall take into account, “the results of a risk or lethality assessment in a
domestic violence charge presented to the court.” However, the judicial officer must also
take into account 14 other issues including some that the risk or lethality assessment might
address. For example, one IPV RA, the Arizona intimate Partner Risk Assessment
Instrument System [APRAIS] asks victims whether they think the accused is capable of
killing them. A RA may also contribute information that assists judicial officers in
determining the danger the accused presents to others in the community and the views of
the victim (e.g., the APRAIS broadly canvasses victims on these matters).

These RA tools are controversial for many, often interrelated, reasons. For example,
the APRAIS tool would have identified King Yates, an African American man, as being at
high risk of committing severe re-assault within seven months from the time it was initially
administered. We have already discussed how the administration of such a tool might have
proved useful. But critics of RA tools might well ask how many other young, African-
American males, screened as “high-risk” by the APRAIS tool, might have been denied bail
based on the accusations of “alleged” victims. These critics cite the damaging effects of
spending even a short period of time in pre-trial detention and the possibility that African-
American males might be disproportionately subject to such possibly unfair confinement.
The courts have expressed similar concerns in relation to RAs. It is in that direction we now

turn.
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Case law and cautions about possible racial bias in assessing risk

As the courts are now beginning to note, some proprietary risk assessments have
not been subject to the gold standard of blind, independent peer review by researchers.
Neither are their proprietary algorithms subject to public scrutiny. Effectively, the
algorithms are trade secrets. These render them difficult to challenge and at the same time
confront the question of whether they might be racially biased. The Wisconsin Supreme
Court recently addressed these issues in the Loomis case.1® The rulings of the court speak
directly to the question of racial bias and risk assessment. Notably, the United States
Supreme Court declined to hear Eric Loomis’s petition for Writ of Certiorari, after the
Wisconsin Supreme Court affirmed the decision of the trial court.20

Eric Loomis was charged with five criminal counts related to a drive by shooting. He
admitted to driving the vehicle but denied participating in the shooting. He eventually
pleaded guilty to two charges, “attempting to flee a traffic officer and operating a motor
vehicle without the owner’s consent.”?1 The presentence investigation report (PSI)
contained reference to the COMPAS RA,22 3 closed-source RA software. The trial court
considered the COMPAS RA in its sentencing of Loomis to six years of imprisonment and
five years of extended supervision. Appealing the sentencing decision, Loomis argued the
use of the COMPAS tool violated his due process rights.23 Essentially, Loomis claimed the
COMPAS tool relied on data from groups of people and that its proprietary nature meant he
could not know the basis for the assessment in his individual case. Since the COMPAS tool
used “gender” in its algorithm, he claimed his due process rights were further breached

because such a consideration of gender was “unconstitutional.”
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The Wisconsin Supreme Court affirmed the decision of the lower court, rejecting
Loomis’s due process arguments.24 According to the Wisconsin Supreme Court, the use of
gender, “served the nondiscriminatory purpose of promoting accuracy.”?> Importantly, the
Court held that Loomis had not provided sufficient evidence that the sentencing court had
considered gender. For purposes of our question, Loomis’s failure to provide evidence of
the sentencing court’s consideration of gender raises important questions about how those
alleging race discrimination in the use of IPV RAs can sufficiently demonstrate whether a
court took “race” or a possible proxy measure of “race” into consideration.

The Wisconsin Supreme Court issued a number of cautions regarding the use of risk
assessment tools. The court warned that such tools cannot be used, “to determine whether
an offender is incarcerated” or “to determine the severity of the sentence.”26 Importantly,
PSIs that use a COMPAS assessment must include five written warnings for judges,
specifically that:

1) The proprietary nature of the tool prevents disclosure of how risk scores were
determined.

2) Scores are unable to identify particular high-risk individuals because they derive from
group or population data.

3) The COMPAS algorithm is based on national datasets not from data specific to the state
of Wisconsin. Put differently, COMPAS has not been validated for the Wisconsin population.
4) “Studies have raised questions about whether [COMPAS scores] disproportionately
classify minority offenders as having a higher risk of recidivism.”27 Here the court sought to

instill a “targeted skepticism” regarding the matter of possible racial discrimination.
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5) COMPAS was developed to help the Wisconsin Department of Corrections make post-
sentencing determinations.

A Harvard Law Review summary of Loomis notes the Wisconsin Supreme Court’s
attempt to instill a “general skepticism about the tool’s accuracy and a more targeted
skepticism with regard to the tool’s assessment of risks posed by minority offenders.”28
However, the summary concludes that the court failed to state the force of the criticisms
regarding the possibility of disproportionately classifying minorities as high-risk. Neither
did the court note the actual studies pointing to the disproportionate targeting of
minorities. [t is in the direction of those studies, and those countering them, that our
analysis now turns.

Studies that claim RAs are racially biased

In 2016, staff writers for Pro-Publica, a non-profit investigative journalism
organization dedicated to “shining a light on abuses of power and betrayals of public
trust”2? published “Machine Bias,” an analysis of RA tools.30 With the teaser line, “There’s
software used across the country to predict future criminals. And it’s biased against
Blacks,” Pro-Publica fueled the debate about the role of RA in perpetuating harsher
treatment of African Americans in the criminal justice system. The authors of the article
analyzed 7,214 cases of arrestees from Broward County, Florida who had been assessed
with the COMPAS tool. They followed this group for two years and reviewed official arrest
data to determine the relationship between an arrestee’s COMPAS score and future
offending. Their analysis focused only on people assessed with COMPAS at the pre-trial
stage. They reported that overall, COMPAS correctly identified recidivists 61% of the time

and violent recidivists 20% of the time. Black and White offenders were equally likely to
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receive correct predictions of recidivism, but Black offenders had a higher rate of actual
recidivism. They conclude that COMPAS has low predictive validity or is only “slightly
better than chance” at predicting future criminality. Beyond the lack of accuracy in
prediction, they claim the difference in prediction errors between Black and White
offenders in their analysis supports a claim of racial bias. While the rate of prediction
errors was similar for Black and White offenders, the types of errors differed significantly
and disadvantage Black offenders. That is, COMPAS performs equally well in identifying
Black and White offenders who recidivate, but when it errs, it overestimates the number of
Black offenders who will recidivate and underestimates the number of White offenders
who will do so. They report that Black offenders were incorrectly classified as high risk
(false positives) almost twice as often as White offenders (44.9% Black v. 23.5% White).
Conversely, White offenders were incorrectly classified as low risk (false negatives) more
often than Black offenders (28% Black v. 47.7% White). In other words, they argue their
analysis indicates that inaccurate COMPAS predictions are more likely to unjustly result in
erroneous predictions of high risk and increased penalties for African Americans, who are
not a threat to public safety, and leniency for Whites who do, in fact, pose a threat. Like the
Wisconsin Supreme Court, they note that Northpointe, now Equivant, creators of COMPAS,
would not disclose the calculations used to create COMPAS scores on proprietary grounds,
thus shielding the tool from analysis and critique.
Studies that do not identify racial bias in RAs

The ProPublica article was published online with color photos and compelling

anecdotes of individuals suffering injustices because of judicial reliance on COMPAS scores.

It was reported in the New York Times, The Washington Post, the Atlantic and a PBS story on
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the uses and misuses of algorithms. In response, several scientists reviewed the data and
analysis made available by ProPublica on their website. Northpointe also responded to the
article, pointing out flaws in calculations and data presentations.3! The Northpointe
reanalysis of the data used by ProPublica came to the opposite conclusion; White offenders
were more likely to be incorrectly classified as high risk than Black offenders (41% White v
37% Black) and Black offenders were more likely to be incorrectly classified as low risk
(29% Black v 35% White). They identify inappropriate classification statistics as the
source of the incorrect attribution of racial bias.

Flores and colleagues challenged ProPublica’s conclusions on methodological and
analytical grounds.32 Briefly, they suggest ProPublica’s sample, approach to classification,
interpretation of mean score differences, disregard for accepted standards of tests for bias,
and inflated tests of significance raise concerns about the validity of the analysis.33 Flores et
al. re-analyzed ProPublica’s data and reached the opposite conclusions. They found
COMPAS accurately predicted recidivism for White and Black offenders at the same rates,
and found no evidence of racial bias in predictions for this particular sample of pre-trial
defendants in Broward County, Florida.34

Some critics have argued that risk markers that reflect selective bias mask racial
discrimination that occurs earlier in a defendant’s life.35 For example, one’s criminal history
may be influenced by racially biased decisions. African Americans are disproportionately
represented at all stages of the criminal justice system, so any selective bias that exists in
arrest, charging and sentencing will be reflected in criminal history. Some have claimed
that RAs are basically race assessments and that bias is essentially “baked in” to criminal

history.36
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Former Attorney General Eric Holder noted the distinction between static and
dynamic factors when he raised concerns about RA in his 2014 speech to the National
Association of Criminal Defense Attorneys. While noting the benefits of RA, particularly for
men of color, he also warned of their potential to “undermine our efforts to ensure
individualized and equal justice”.3” He discouraged consideration of static factors over
which one has no control, such as current education level, socioeconomic background or
neighborhood, and rather emphasized the importance of the characteristics and
circumstances of the current charge and a defendant’s prior criminal history. Other
analysts have suggested that static factors beyond a defendant’s control or clearly
correlated with race or ethnicity, such as poverty or family structure, are not appropriate
for inclusion in RA and contribute to the potential for racial and gender bias.38 Some
suggest that inclusion of dynamic risk factors, such as anti-social attitudes and peers who
support criminal conduct, are important for devising effective interventions, especially
with youth.3?

Most IPV RAs rely heavily on static factors, such as prior threats to kill and use of
weapons, due to their focus on the history of abuse. However, Connor-Smith et al. (2011)
found that inclusion of dynamic factors, such as escalating violence, combined with victims’
assessments, increase usefulness of RAs both for prediction and victim safety planning.
Since some forms of IPV, namely intimate terrorism#? or coercive control,#! typically
comprise an ongoing, course of conduct crime, it is important that I[PV RAs appreciate the
changing nature of risk, potentially assessing it through screenings at multiple

junctures/episodes.
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Jennifer Skeem and Christopher Lowenkamp provide further clarification on the
issue of racial bias in RAs.*2 They analyzed the risk scores, recidivism and race of 34,794
federal offenders assessed with the Post Conviction RA (PCRA). Like most research in this
area, they compared Black and White offenders and did not examine other racial or ethnic
categories, arguing that racial disparities in the criminal justice system primarily affect
African Americans. Relying on standards developed for other domains, specifically the
Standards for Educational and Psychological Testing, they found no evidence of racial test
bias in the PCRA for predicting recidivism. They explain that mean score differences
between groups do not equate with bias. African American defendants, as a group, score
higher on the PCRA than White defendants principally due to more extensive criminal
histories among African Americans. Two-thirds of the differences in mean scores between
Black and White defendants is attributable to prior criminal history. Criminal history
predicts future arrests of Black and White offenders with equal accuracy.*? Further, by
examining the contributions to risk scores of race and criminal history, together and
separately, they determined that criminal history mediates the relationship between race
and risk scores. Race, on its own, is a very weak predictor of PCRA scores, until it is
combined with criminal history. A history of arrest for violent crimes is the strongest factor
contributing to high PCRA scores. Criminal history does not “stand in” for or serve as a
proxy for race.** The focus on selective biases in criminal history is not consistent with this
analysis and overlooks the reality that criminal history is already included in the
sentencing guidelines of most jurisdictions, separate from its consideration in a RA.4>

While mean score differences do not equate with test bias, they may still contribute

to disparate impact in sanctions. Higher mean scores can contribute to higher rates of
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incarceration for Black offenders. It is vital that data analyses follow standard scientific
procedures, but questions about the fairness of RA instruments cannot be answered
through mathematics alone. Human beings must weigh various factors in decisions about
fair practices. These decisions involve trade-offs among accuracy and fairness, defendant
rights and victim safety.
RA, ethics, and fairness

A number of scholars have identified the challenges of adhering to standards of
fairness in employing RA tools. First, individuals enter the criminal justice system from a
variety of social locations that carry historical and contemporary advantages and
disadvantages. Economically, racially and ethnically marginalized populations are more
likely to enter the criminal justice system than privileged groups and to receive harsher
sanctions. Although poverty and racism do not cause crime, they generate conditions
conducive to criminal activity.#¢ Rates of offending and recidivism vary and are higher
among low-income and African American people. People disagree about the sources of this
variation, with some pointing to consistency between self reports, victim reports and
official data*” and others emphasizing biased selection processes involving
disproportionate targeting of groups, including intensive policing, implicit racial biases,
and explicit discrimination against African Americans.*® Whatever the source, these
varying offending/recidivism rates impact the risk scores produced by any instrument that
includes prior criminal history, the strongest predictor of future offending. Indeed, some
have argued that youth and prior criminal history are such powerful predictors that
addition of other risk markers adds very little to predictive accuracy. Policy makers who

select tools based on their ability to predict recidivism will choose those that include prior
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criminal history and thus will choose accuracy over minimization of racial and economic
bias.

Fairness in RAs is not a simple matter. There are different types of fairness, and they
are not all compatible. A number of authors have explained the impossibility of achieving
all types of fairness simultaneously in a context where two groups, Black and White
offenders, have different rates of known recidivism.#® Three types of fairness in RA focus
on whether all subgroups within a population of people assessed have: calibration or
predictive parity; equal rates of false negatives; and equal rates of false positives.
Calibration means that risk scores would have equal rates of correct predictions across
people from all groups with that risk score. This was the case for the results of the COMPAS
study conducted by ProPublica. Among White offenders classified as high risk, 60%
reoffended; among Black offenders classified as high risk, 61% reoffended. This “predictive
parity,” or equal accuracy in predictions between groups, means that the COMPAS tool met
the calibration criteria of fairness. While not a particularly impressive success rate, this
level of success in predicting reoffending is considered legitimate in the field of risk
prediction. When applied to pre-trial decisions, it will result in thousands of people who
score as low risk being released on their own recognizance rather than remaining in jail.
Virginia and New Jersey have adopted pre-trial RA tools and have experienced a significant
reduction in jail detainees with no accompanying increase in officially measured crime.
However, it is not possible to maintain predictive parity and achieve equal rates of false
positives and false negatives between groups that differ in their rates of reoffending.
Because Black offenders have higher rates of prior arrests, and thus more Black offenders

have high-risk scores, they are at greater risk of being incorrectly identified as high risk.
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That is, Black offenders are more likely to be in the category of false positives. Conversely,
since White offenders are more likely to be classified as low risk, they are more likely to be
incorrectly identified as low risk, that is, to be in the category of false negatives. The only
mechanisms for eliminating these second two types of unfairness are to lower the
threshold at which White offenders would be identified as high risk, or raise the threshold
at which Black offenders are identified as high risk. Either option would violate equity
notions of fairness and also result in more dangerous offenders being released simply
because they are Black.50 Another possibility would be to eliminate criminal history from
the calculation of risk, which would significantly decrease the predictive accuracy of the
tool. If Black and White offenders had identical rates of reoffending, RA tools would be able
to achieve all three types of fairness. Since this is not the case, ethical decisions must be
made about which types of fairness to sacrifice.

The relative cost of false positives and false negatives is one consideration in making
these decisions. The obvious cost of false positives is potential increases in surveillance and
control of people who are apparently not a threat to public safety.>! This can harm people’s
livelihoods, relationships, education, health and self-esteem and result in harsher
sentences than those given to people who are not detained prior to trial. If the cost of false
positives falls more heavily on one particular group, for example, African Americans, it
undermines people’s faith in the justice system and contributes to general cynicism about
the social order and the rule of law. On the other hand, the cost of false negatives is release
and minimal supervision of offenders who will commit future crimes. If these offenses are
limited to non-violent and drug offenses, the primary cost does not entail bodily harm. If

they are violent offenses, the cost is physical harm, potentially homicide. This includes [PV



20

offenders incorrectly classified as low risk and released with little or no supervision and
who pose a serious and ongoing threat to their partners and possibly other community
members.

We should not consider the inherent incompatibility of these forms of fairness as
insurmountable barriers to the socially beneficial, ethical use of RA tools. Policy makers
should examine any RA tool for racial bias. Some jurisdictions now require “Racial Impact
Statements” that assess the racial and ethnic impact of new policies.52 There are
alternatives to incarceration, even for high-risk offenders, which can contribute to the goal
of reducing jail and prison populations while protecting the public. When dynamic risk
factors, such as employment and substance abuse, are included in RAs, they provide
directions for treatment that have proven successful. Coupled with heightened supervision,
intervention into the needs of offenders can reduce recidivism. Diversion programs that
include electronic monitoring and frequent assessments demonstrate strong potential for
helping people refrain from criminal activity.

Critics of RA tools have focused on the general offender population. Here we are
concerned with the potential for bias in [PV RAs. Victims of I[PV are in a different
relationship to the person who harms them than are victims of other non-relational forms
of crime. Those involved in determinations of fairness in assessing I[PV offenders must be
aware of the dynamics of IPV and the power differentials between victims and offenders. In
the late 1970s and 1980s, the battered women’s movement struggled to obtain legal
protection for victims of IPV. Civil suits, such as Thurman v. City of Torrington, CT,>3 federal
commissions and consultations, such as the US Commission on Civil Rights, Battered

Women: Issues of Public Policy,>* and academic research, such as the study of police in
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Chicago®5 all revealed the lack of protection afforded victims of IPV. Marjory Fields of
Brooklyn Legal Services opined: “As a class, battered women are denied the protection
afforded to other victims of crime. They are discriminated against by police, prosecutors,
and judges. As women victims of crime, they are not believed.”5¢ Over the past forty years,
advocates, activists, policy makers, criminal justice practitioners and scholars have
transformed the criminal justice response to battered women. Through sustained efforts to
document the unique experiences of victims of IPV, we now have laws and policies that
recognize the vulnerability of victims and the danger posed by abusive partners. When we
consider fairness to perpetrators in this context, we must ensure that the rights afforded to
this particular class of crime victims are not compromised.
IPV RAs and the complex question of racial bias

The development of IPV RAs

[PV RA tools emerged out of 50 years of varying types of research and a growing
recognition of the complexity of the relationships evidencing IPV and particularly its more
dangerous manifestations in intimate terrorism and coercive control. IPV RAs resemble
other risk assessments insofar as they seek to incorporate actuarial or statistical data into
the predictive process. Such incorporation increases the likelihood of accurately predicting
outcomes. Actuarial approaches add an element of objectivity, consistency, and reliability
across cases and case types, improving upon impressionistic assessments conducted by
clinicians such as psychologists, counselors, police officers, or victim advocates.5?
The danger of abstraction from bigger issues

Nevertheless, the science is far from foolproof, positive predictive capabilities

relatively low, independent evaluations and validations of the effectiveness of these tools
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almost non-existent, and, for our specific purposes, questions of racial bias essentially
unaddressed. Indeed, insofar as IPV RAs function to triage cases, highlight potential danger,
and recommend specific interventions in individual cases, they can be seen as contributing
to making sense of IPV at the level of individuals and case types, rather than as a much
broader social structural, political, moral, and cultural problem. Put differently, the
language of risk abstracts danger from political arenas. This abstraction is particularly
dangerous when we are talking about communities of color, particularly African-American
and American Indian communities, where contemporary concentrated poverty looms large,
historical disadvantage weighs heavy, and where IPV and IPH rates are substantially
higher. Indeed, as anthropologist Mary Douglas comments, “Instead of isolating risk as a
technical problem we should formulate it so as to include, however crudely, its moral and
political implications.”58 Importantly, she opines, “The experts on risk do not want to talk
politics lest they become defiled with political dirt,” and “Indeed, reading the texts on risk it
is often hard to believe that any political issues are involved.”>?

None of these caveats mean these tools do not have great potential for triaging
cases, assisting victims, holding offenders accountable, and improving coordinated
community responses through the development of a shared language of risk and danger.
However, we must bear in mind that the issue of racial bias is not merely a technical
question, one to be resolved through various statistical proofs or by considering whether a
victim/alleged victim, once receiving the IPV RA wisdom, goes down this choice chamber
or that. Rather our questions about the rational choices of actors (e.g. IPV victims, the
accused, individual judges, victim advocates, and so on) ought be augmented with critical

questions about the array of institutions, agencies, stakeholders, and state provisions
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charged with addressing IPH and severe IPV, phenomena that are socially patterned not
merely a product of individual behavior and choices. Indeed, just as good risk assessors
emphasize the importance of assessing the meaning and contexts within which specific risk
profiles emerge in individual cases, so too is it essential to ask about the context and
meaning of IPV RAs themselves.
Risk and gender

Historical studies consistently report men commit a greater share of [PH than
women in the U.S, although the male-to-female ratios of perpetration vary by race and/or
ethnicity and over time.?? The historical record notes an even greater overrepresentation
of male perpetrators in homicide-suicides and familicides than in cases of single decedent
[PHs.61 These findings about the gendered nature of IPH comport with those of Dobash and
colleagues who remark, “Men often kill wives after lengthy periods of prolonged physical
violence accompanied by other forms of abuse and coercion; the roles in such cases are
seldom if ever reversed.”®2 Most tools therefore predict risk to female victims, a focus that
reflects the research that generated the tool in the first place, the fact that female victims
are more likely to experience outcomes such as severe re-assault, intimate terrorism,
coercive control, and IPH, and the political milieu within which IPV RAs arose and persist.
The potential idiosyncrasies of IPH

As research studies proliferated, we learned more about what happened in [PHs. To
date, the focus has been almost exclusively on men killing current/former spouses or
intimate partners. Descriptive statistics mapped the frequencies of what loosely came to be
called “risk factors” in IPHs.%3 Increasingly, researchers noted the frequencies of prior

histories of domestic violence, an actual or pending separation or emotional estrangement
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between the intimate partners, violent and controlling jealousy on the part of the man, and
so on. Reassuringly, these frequencies corresponded to the findings of the growing network
of domestic violence fatality review teams across the US and elsewhere.®* Nevertheless, at
the turn of the century, one researcher cautioned, “The research shows little if any
qualitative difference in the antecedents to lethal and non-lethal domestic violence.”®>

Soon, pioneering comparative studies sought to distinguish between cases of IPH
and cases where men abused women but did not kill them. In Campbell et al.’s landmark
retrospective (not prospective) study, the research team compared 220 cases of IPH with
cases of 343 abused women that formed a comparison or referent group. For Campbell et
al., “A woman was considered ‘abused’ if she had been physically assaulted or threatened
with a weapon by a current or former intimate partner during the past 2 years.”¢¢ Different
patterns emerged between the death and control group. For example, murdered women
were more likely than controls to have been assaulted or threatened with a weapon, had
partners who had access to guns, been subject to strangulation and forced sex, subject to
violence that was increasing in frequency and/or severity, beaten during pregnancy, and
threatened with death. These disproportionate correlations of “risk markers” with the IPHs
signaled the possibility that these were some of the hallmarks of more dangerous IPV cases
that might be used for triaging.6”
Some potential pros and cons of IPV RAs

Other important studies tracked the outcomes of IPV RAs over time, providing
insights into the combination and permutation of questions that might possibly predict
future severe re-assault in various settings. Messing and colleagues used a quasi-

experimental field trial and concluded that administering the Lethality Assessment
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Protocol (LAP; an IPV RA) was associated with an increase in victims taking protective
actions (e.g. removing or hiding a partner’s weapon, sought formal domestic violence
services) and a decrease in the frequency and severity of violence among their sample of
[PV survivors.68

[PV RA tools help victims understand the potential danger they face. If it turns out to
be true that the use of IPV RAs reduces re-victimization and enhances self-protective
behaviors, they may indeed prove very useful. However, we simply cannot predict human
behavior very easily.® Of those positive screens for future severe re-assault, a relatively
low percentage of victims actually experience the adverse outcome (e.g. severe re-assault)
within the specified time period. This may be (guardedly) good news for victims who test
positive. However, the implications for the accused, if the tool is somehow used against
them in the criminal justice system, are potentially profound and raise serious due process
issues. A couple of examples from current risk tools help flesh out these concerns.
Technical matters with implications for due process: relative and absolute risk and positive
predictive values

Snider et al.’s research found that a five question IPV RA (Danger Assessment-V)
might work well in hospital emergency departments.’? They deemed that affirmative
answers to three out of five questions meant that a previous IPV victim was at “high-risk”
of future severe re-assault within 9 months of her baseline interview. However, of those
high-risk victims answering three of the five questions affirmatively, only 25 percent
actually experienced severe re-assault within that time frame.”! Risk assessors refer to the
probability that those testing positive will actually experience the adverse outcome within

a predefined time period as the “positive predictive value (PPV).” Low PPVs characterize
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[PV RAs in general. To date, these low predictive values have not received due attention.
We will return to the significance of these relatively low PPVs.

The recently developed Arizona intimate Partner Risk Assessment Instrument
System (APRAIS) is another case in point with a low PPV.72 A victim that answers four or
more out of seven RA questions affirmatively has a 10.5 times greater chance than
someone answering zero or one risk questions “yes” of experiencing severe re-assault
within seven months. Four or more “yes” responses place the victim/alleged victim (choose
your language) in the “high-risk” APRAIS category. As a triaging mechanism with large
numbers of calls, police and victim advocates find the APRAIS potentially useful. Victims
report finding it a helpful way of assessing the potential dangers they face.

Nevertheless, the absolute risks victims face are very different. Among victims who
answer four or more APRAIS predictive questions “yes”, only roughly 15 percent will
experience severe re-assault within the ensuing seven months. One can see, depending on
the context within which the APRAIS is used, possible due process concerns looming large.

Will the long term field operationalization of our two example I[PV RA tools, both of
which purport to measure the probability of future severe re-assault, (the Danger
Assessment-5 (PPV of 25% at the 3/5 “yes” threshold for high-risk) and the APRAIS (PPV of
15% at the 4/7 “yes” threshold for high-risk), result in the disproportionate identification
of the accused who are African American? 73 Unlike the COMPAS tool, researchers have no
data on these matters, although we obviously need that data.

Pre-trial settings
Currently, there is no validated IPV RA for use in pre-trial settings. As noted, the IPV

RAs screen for recidivism, not whether the accused might return for a hearing or pose a
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threat to the community in the intervening period (i.e., for pre-trial outcomes). Put simply,
the research in this arena has not really commenced. As a corollary, the possibility of
detecting racial bias in the use of IPV RAs pre-trial awaits research.

Notwithstanding our observations about the nascent state of the art regarding [PV
RAs, we also note, for the record and from our field experience, that the problem of
understanding the impact of IPV RAs at pre-trial is more daunting than it may first appear.
The recent utilization of the APRAIS in Arizona provides a case in point. At time of writing,
roughly 25 of Arizona’s 174 law enforcement agencies have, to varying degrees, begun
deploying the APRAIS at domestic violence crime scenes. With the consent of
victims/alleged victims, officers administer the APRAIS once their investigation is complete
and the question of probable cause resolved. Officers notify victims of the discoverability of
the risk information they might disclose. Assessments are then (ideally) attached to the law
enforcement release questionnaire (charging sheet) and presented to the court at the
initial appearance of the accused. So far, we have no data regarding whether the rate at
which victims decline to participate in the RA differs by race, or, what any such differential
participation rates might mean.

Hypothetically, in some Black communities with concentrated poverty,
victims/alleged victims of I[PV might be less likely than Caucasian peers in wealthier
neighborhoods to participate in a RA, regardless of whether Black victims/alleged victims
are more or less likely to actually call police in the first place. This reluctance may stem
from their fear of being seen to cooperate with law enforcement. Such reluctance may
result in Black victims not being connected with victim advocates and support services.

Such disparate receipt of services may be correlated with the overall deployment of the [PV
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RA in a community but the reasons for such disproportionate service utilization may not be
directly related to the deployment of the tool itself but rather the broader historical and
socially situated realities of its field operationalization.

Tracking the relationship between, for example, high-risk APRAIS scores and bail
determinations, release of offenders on their own recognizance, future recidivism, future
police calls to the residence for domestic violence, and so on might appear straightforward.
For example, it might appear straightforward to examine the relationship between pre-trial
decision-making (e.g., bail levels, release on the accused’s own recognizance), APRAIS
scores and race of the accused and/or victim. Indeed, tracking correlations between these
variables is possible. However, drilling down on why a particular judge set a certain bail
amount in cases where the judge received an APRAIS addendum is inordinately complex.
Our fieldwork involves asking judges how they make bail determinations in IPV cases. In
Arizona judges have up to 15 factors to consider, one of which may include an APRAIS
score. When asked, judges are not necessarily able to articulate what weighting they attach
to an APRAIS high-risk score versus other factors. The topic requires considerable
research, but it is impossible to escape the seeming reality that many judicial decisions
regarding pre-trial release are complex, intuitive, constrained by the realities of tight
dockets, and therefore highly subjective. Arizona judges are not required to disclose how
they weigh each of the up to 15 factors. It would therefore be very challenging to determine
the impact of APRAIS scores on bail setting, let alone tease out whether the APRAIS scores
had a differential impact by the race of the accused or the victim/alleged victim, or both.

Other settings and contexts: trial, sentencing, and the civil arena
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It is also possible for prosecutors to use IPV RAs at stages beyond pre-trial, e.g., trial
and sentencing. Here the possibility of racial bias also warrants careful consideration. Even
if we had anything more than anecdotal data on these matters from individual prosecutors,
it lies beyond our remit to examine these important possibilities.

We must also consider the possible use of IPV RA tools in the civil justice arena, for
example, in regard to divorce, order of protection hearings, and child custody. Research
suggests that such tools may be very useful in providing judges with more comprehensive
information about IPV risk markers, above and beyond what appears in petitions/affidavits
for relief through orders of protection.”4 It is essential to explore whether in these arenas,
the use of IPV RAs and their specific risk markers/questions results in racial bias. Clearly,
judges in the civil arena, for example, family court judges, are required to use state law as
their principal frame of reference. [PV RAs do not constitute evidence and should therefore
not be used either to grant or deny orders of protection. But as recent case law suggests,
risk markers, although not the type of facts properly taken by judicial notice, may still be
used as a partial frame of reference for issuing orders of protection.”>
The dangers of neglecting political dirt

Even if it was the case that [PV RAs identify the precise levels of danger posed by an
abuser, it is important to remember that they do not and cannot identify the principal
sources of danger within the life of an individual victim of IPV. Threats to victims take
many forms, including acute poverty, historic and biographical traumas of sometimes
inestimable import, lack of health care, affordable housing, and childcare, diminished life
chances in an increasingly deregulated and globalized market place, restricted access to

reproductive care, limited advocacy and community support services, and intimate
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partners subject to a growing array of disadvantages that at times likely feed a rage, shame,
and deeply compromised masculinity not well addressed in batterer intervention
programs. Herein lies what many may see as the real dangers to battered women. This is
not to diminish the threats posed by individual abusers but rather to resituate them amidst
what Douglas calls “political dirt.”

Assume IPV RAs were able to provide us with PPVs of 100%, precise delineations of
the threat posed by batterers. So what? How can we best utilize such information? What
can we do about victim danger in those relationships? In jurisdictions across the US, [PV
RAs have revealed that between 45% and 80% of the assessments put victims at “high” or
“elevated” risk.”¢ Early data returns from the deployment of the APRAIS in one county in
Arizona reveal almost 60 percent of victims to be at high or elevated risk. Many of those
Arizona victims have been connected with local domestic violence service providers,
utterly overwhelming those providers, who in good faith and due diligence have been
paying to house them in hotels as stopgap measures.

Regardless of the predictive capabilities of the APRAIS tool, the highly personal (yet
legally discoverable) risk testimonies mean the high risk victims (nearly all women) have
experienced four or more of the following: violence that increases in frequency and/or
severity; ongoing, violent, and extreme sexual jealousy; an abuser the respondent thinks is
capable of killing them; an abuser who has beaten the victim while the victim was
pregnant; a perpetrator who has used a gun, object, or other weapon against the victim; a
perpetrator who has previously tried to kill the victim; a perpetrator who has strangled,
choked, or suffocated the victim. The question is not whether we can assess violent

outcomes in the lives of these victims with any great degree of technical accuracy or
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mathematical precision. Neither is it whether the I[PV RA tools are racially biased, although
this is undesirable, immoral, and so on. Rather, a more important question to ask might be:
Why do Black and American Indian women suffer alarmingly high rates of intimate
terrorism and IPH? Why is roughly one quarter of the Phoenix, Arizona Sojourner Center
shelter residents African-American when only 2 percent of Phoenix’s population is Black?

There is a dangerous tendency to blame a victim once that victim receives
information about the risk of future violence she faces at the hands of her abuser. Whether
[PV RA tools are racially biased matters much less than the racial realities of diminished life
chances that plague minorities like African Americans and American Indians. Useful as they
may be at the level of individual victims and cases, IPV RAs can never compensate for the
historical and social traumas they cast their eyes over. Indeed, once risk is assessed and the
victim duly notified, blame may wait in the wings, albeit implicitly, couched in the language
of personal choices and options, amidst shrinking resources and harsher times.

Conclusion

In summary, we note that IPV RAs differ from RAs in general. The research into the
outcomes of using the former is in its infancy. We simply do not have the data to answer
the question of whether I[PV RAs are racially biased. Whatever position researchers adopt
on whether RAs in general are racially biased, researchers, jurists, practitioners, and others
appear of similar mind in recognizing the undesirability of racially biased assessment tools
and procedures. From our field practice we have provided a glimpse into just how difficult
it might prove to determine whether IPV RAs are racially biased. Such research would
prove expensive, time consuming, and involve an intricate blend of quantitative and

qualitative methodologies and ways of knowing about case dynamics and case flow. To the
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extent [PV RAs communicate danger through a shared language, inculcate wariness among
victims, agencies, and stakeholders, and provide rational frames of reference in non-biased
ways, they have tremendous promise at the level of individual cases. However, if IPV RAs
enable an ever-more frugal deployment of supports and interventions within a risk society
and a punitive and increasingly polarized culture of control, they may become part of the

problem not part of the solution.
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