
UNITED STATES OF AMERICA,

TN TTTE UNI'I"ED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

FILED
UNITED STATES DISTRICT COURT

LAS CRUCES. NEW MEXICO

JUN 17 202\

MITCHELL R. ELFEn(s
CLERK OF COURT

Plaintiff,

Cr. No.23-CR-1844 KG

DONALD WALTER FOWLER,

Defendant.

erEA acBpEMENr

'1. Pursuant to Rule I I (c)(l )(C), Fed. R. Crim. P., the parties notify the Court of the

tbllowing agreement between the United States of America, by the United States Attorney for

the District of New Mexico, and the Defendant, DONALD WALTER FOWLER, with the advice

and counsel of his attorney, Jessica It. Martin. This agreement is limited to the United States

Attorney's Office for the Distlict of New Mexico and does not bind any other federal, state, or

local agencies or prcsecuting authorities.

REPRESENTATT.ON BY COUNSBIT

2. Thc Defendant understands the Defendant's right to be represented by an attorney

and is so represented, The Defendant hss thoroughly reviewed all aspects of this case with the

Defendant's attorney and is fully satisfied with that attorney's legal representation.

RIGHTS OF THE DEEENDANT

3. The Defendant further understands the Defendant's rights:

a. to plead not guilty, or having aheady so pleaded, to persist in that plea;
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b. to have a trial by jury; and

c, at a trial:

1) to confront and cross-exanrine adverse witnesses,

2) to be protected from compelled self-incrirnination,

3) to testify and present eviclence on the Defendant's own behalf, and

4) td compel the attendance of witnesses for the defense,

w4tvsB oH_NGI{TS ANp PLEA| g['_GUr[,TY

4. The Det'endant agrees to waive these rights and to plead guilty to the sole count of

the indictment, charging a violation of l8 U.S,C, $ 875 (c), that being Interstate Threats.

SE-NTENCING

5. The Defendant understands that the maximurn penalty provided by law for this

offense is:

a. imprisonment for a period of not more than 3 years;

b. a fine not to exceed the greater of $ 250,000 or twice the pecuniary gain to

the Defendant or pecuniary loss to the victim;

c. a term of supervised release of not more than 3 years to follow any term of

imprisonment. Qf the Defendant serves a term of imprisonment, is then

released on supervised release, and violates the conditions of supervised

release, the Defendant's supervised rclease oould be revoked - even on

the last day ofthe term - and the Defendant could then be returned to

another period of incarceration and a new term of supervised release,);

d, a mandatory special penalty assessment of $100.00; and
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' e. restitution as may be ordercd by the Court.

' 6. The parties recognize that the federal sentencing guidelines are advisory, and that

the Couri is required to consider them in determining the sentencE it imposes.

7. The pamies ane aware that the Court will decide whether to accept or reject this plea

agreement. The Court may defer its decision as to acceptance or rejection until there has been an

opportunity to consider the presentence report. Pursuant to Federal Rule of Criminal Procedure

I l(c)(5), if the'Court rejectS this plea agreement, the Defendant shall have the righf to withdraw

the Defendant's plea of guilty.

8. Regardless of any other provision in this.agreement, the United States reserves the

right to provide to the United States Pretrial Services and Probation Office and to the Court any

information the United States believes nray be helpful to the Court, including but not lirnited to

infonnation about the recomnrendations contained in this agreernent and any relevant conduct

under U.S.S.G. $ 181.3,

ELpMqNrs or rHp oFrpNsE

9, If this matter proceeded to trial, the Defendant understands that tlre United States

would be requirecl to prove, bcyond a reasonable doubt, the fiollowing elements for violations of

the charges listed below:

10. Count 1: l8 U.S.C. S 875. that beins lnterstate Threats:

First:

Second:

The defendant knowingly transmitted a sonrmunication
containing a threat to injure another person,

The defendant consciously disregarded the substantial
risk that the communication would be viewed as a
threat.
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Third: The conrmunicatiorr was transmitted in interstate or
foreign conrmerce.

A "threat" is a serious statement expressing intent to instill fear, which under the

circumstances, would cause apprehension in a reasonable person, as distinguished from mere

political argument, idle talk, exaggeration, or something said in a joking mafiner.

DEI'ENDANT'S ADMIS]SION OI f'ASTS

I t. By my signature on this'plea agreement, I am acknowledging that t am pleading

guilty because I am, in fact, guilty of the offense(s) to which l am pleading guilty. I recognize

and accept responsibility for my criminal conduct. Moreover, in pleading guilty, I acknowledge

that if I chose to go to trial instead of entering this plea, the United States couid prove facts

sufficient to establish my guilt of the offense(s) to which I am pleading guilty beyond a

reasonable doubt, including any facts alleged in the indictment that increase the statutory

minimun: or maximum penalties, I specifically adrnit the following facts related to the charges

against me, and declare under penalty of perjury that all of these t'acts are true and correct:

On or about October 2612023, in Dona Ana County, in the District of New

Mexico,I, DONALD WALTER FOWLER, knowingly transmitted, in interstate

commerce, a voicemail communication to G.B. at his place of employment. The

communication conveyed a threut to injure G.B. Specificallye the communication

stated:

"Hry, you stupid nigger. I guess, ugh, cops just give you extra blow jobs

when they shoot people in the bach...thatts why you donlt charge

them...for that blue line gang? You're a filthy corrupt l'ucking niggcr.

I hope you and your family get what's coming to you. And for that
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cop, holy shit...how is she trespassing? She has to be asked to leave.

fucking {ive l'uclting seconds? You mother {'ucken Youtre not going to

holdyourofficersaccountable?Causeiftheygiveyouagoodblow

' r. .. , job? [ guess we are going to have to. And than you can be on TV

crying and whlning I can't believe this happened why would people

'. ' ' iieat us this way because you don't hold yourselves accountable you

, . fuching dumb nigger, There should be a noose in your future."

I knowinglysent the above communication from my telephone in Ohio to the

' '-Distrlct Attorneyts Office in New Mexico. I consciously disregarded the substantial

' ' risk tha(the communication wduld be viewed as a threat by G.B.

', 'j.. lZ, , .Bysigningthisagreement,theDefendantadmitsthatthere'isafactualbasisfor

each elbment of the crime(s) to which the Defendant is pleadirig guitty. The Defendant agrees

.:/-*-'_-
thatthe Court tnay rdly on any of these thcts, as well as facts in the presbntenc€ report, to

determine the Defen<lant's sentence, including, but not limited to, the advisory guideline offense

level.

13. l3y signing this agreement, Defendant a$ree5 that piibr to Countermany,

Colorado,l43 S. Ct.2l06 Q023),the Tenth Circuit had interpreted the First Amendment to

require proof under I I U.S.C. $ 875(c) that 'the defendant intended the recipient to feel

threatened" in order to estabtish miminal liability for a true threat, United States v. Heineman,

?67 F.3d970,975 (10th Cir. 2014); see alio Elonis v, United States,575 U.S. 723 (2015). The

Defendant agrees that Counterman abrogates this precedent and that a mental state of
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rccklessness-that is, a "conscious[] disregard[] [ofl a substantial risk that his communications

would be viewed as threat'ening violence"-is sufficient to establish the mens raa requirement

under the First Amendment and under [ 8 U.S.C. $ 875(o).

RECOMMENDATIONS

14, The United States and tlre Defendant recommend as follows:

a. The Defendant and the United States have made an AGREEMENT

pursuant to Federal Rule of Criminal Procedure I l(c)(l)(C), that a specific

sentence of probation, is the appropriate disposition in this case. This

agreement takes into account the Defendant's acceptance of responsibility,

with no further reduction to occur.

b. tn addition, the Court may order a fine not to exceed $250,000, a term of

supervised release of not more than 3 years, following imprisonment, a

mandatory special penalty &ssessment and restitution.

c, If the Court accepts the plea agreement, it rnust inform the Defendant that

tlre agreed upon clisposition will be included in the juclgment, and the

Court is bound by the terms of the plea agreement once the Court accepts

the plea agreement.

pEFENDANT'S ApDTTIONAL, AGRSp,.MENT

t5, The Def'endant understands the Defendant's obligation to provide the United

States Pretrial Services and Probation Office with truthful, accurate, and complete information.

The Det'endant represents that the Defendant has complied with and will continue to comply with

this obligation,
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16, The Defendant agrees that any financial records and information provided by the

Defendant to the Piobation Office, before or after sentencing, may be disclosed to the United

States Attorney's Office for use in the collection of any unpaid finanoial obligation,

17. Except under circumstances where the Court, acting on its own, rejects this plea

ogreement (or functionally rejects it, as described below under the heading Violation or

Rejection of Plea Agreement), the Defendint'agrees that, upon the Defendant's signing of this

piea agreement, thd facts that the Defendant has admitted urrder this plea agreement as set forth

above, as well ds any facts to which the Defendant adnrits in open court at the Defendant's plea

lrcaiing,'shall be admissible against the Del'endant under Federal Rule of Evidence 801(d)(2XA)

in any .subsequent proceeding, including a oriminal rial, and the Defendant expressly waives the

Defendant's rights unclel Federal Rule of Criminal Procedure I I (0 and Federul Rule of Evidence

410 with'regard to the facts the Defendant admits irr conjunction with this plea agreement, The

Court has not acted on its own if its rejection of the plea agreement occurs after the Defendant

has bxpressly or implicitly suggested to the Court a desire or willingness to withdraw his or her

plea or not to be bound by the terms of this plea agreement.

18. By signing this plea agreement, the Defendant waives the right to withdraw the

Defendant's plea of guilty pursuant to Federal Rule of Criminal Procedure I I (d) unless ( I ) the

couft rejects the plea agreement pursuant to Federal Rule of Criminal Procedure 11(c)(5) or (2)

the Defendant can show a fair and just reason as those terms are used in Rule 1 1(dX2XB) for

requesting the withdrawal.

19, The Defendant recognizes that this plea agreement has already confered a benefit

on the Defendant. Consequently, in return for the benefit confemed on the Det'endant by entering
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into this agreement, the Defrndant agrees not to seek any sentence other than probation as agreed

to by the parties pursuant to Rule I I (c)(l )(C) of the Federal rules of Criminal Procedure.

20, The Defendant will not willfully fail to appear for any court appearance in this

matter, nor willfully fail to surrender as ordered for service of any sentence.

21. The Defendant agrees not to engage in conduct that would constitute a new mime.

Offenses that would be excluded for sentencing purposes under the tJnited States Sentencing

Guidelines ("U.S,S.G.'i or "sentencing Guidelines') $ 4A1,2(c) are not wlthin the scope of this

paragraph'.s agreement.

22. Deliendant agrees not to engage in conduct that would constitute obstructing or

impeding the administration ofjustice under U.S.S.G. $ 3C1,1 ,

RESTTTUTTOT!

23. The parties agree that, as part of the Defendant's sentence, the Court will enter an

ll' order of restitutlon pirrsuatrt to the Mandatory Victim's Restitution Act, l8 U.S,C. $ 36634 if

,. applicable; if $ 3663A is not applicable, the Court will enter an order of restitution pursuant to 18

U,S.C ${j 3663 and3664.

IMMrGRATI O N R.EM OVAL ANp OTHER r Mn,ilSB.tT[O--N gq NSE pUDNCES

24. The Defendant recognizes that pleading guilty may have consequences with

rcspect to the Defendanf s immigration status if the Defendant is not a citizen of the United

States, Under federal law, a broaclrange of crimes are removable offenses, including the

offense(s) to which the Defendant is pleading guilty. Removal and other imnrigration

consequences are the subject ofa separate proceeding, however, and the Defendant understands

that no one, including the Defendant's attorney or the district court, can predict to a certainty the
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efl'ect oflthe Deflendant's conviction on the Defendant's immigration status. The Defendarit

nevertheless affirmsthat the L)efendant wants to plead guilty regardless of any immigration

consequenc€s that the Defendant's plea may entail, even if the consequence is the Defendant's

automatic removal from the United States.

wAr vER q R alP PJE AI?.. B.l G HL! AN p P o s r-Q Q I! YI pTI o N .l3I G_Hr s

'25, The Defendant isawarethat2S U.S,C. $ 1291 and l8 U,S.C. 53742 afford the

right to appeal a conviction ancl the sentence imposed. Acknowledging that, the Defendant

l<nowingly waives the right to appeal the Defendant's conviction(s) and any sentence impo.sed in

conformity with this Fed. R. Crim. P. I l(cXlXC) plea agreement, as well as any order of

restitution entered by the Court. This waiver extends to any challenge to the manner in which the

sentence was determined or imposed, including the district court's authority to make findings

supporting the sentence

' 26, The Defendant also waives the right to appeal any sentence imposed below or

within the Guideline range upon a revocation <lf supervised release in this cause number but may

nonetheless appealthe deternrination of the revooation Guideline range,

27. The Defendarrt also waives thc right to appeal the denial of any motion filed under

l8 U.S.C. $ 3582(c) where such derrial rests upon the cout't's determination that a sentence

reduction is not warranted under the factors set forth in 18 U,S.C. $ 3553(a).

28, ln addition, the Defendant agrees to waive any collateral attack to the Defendant's

cortviction(s) and any sentence pursuant to 28 U.S.C. $$ 2241 ,2255,or any other extraordinary

writ, except on the issue of defense counsel's ineffective assistance.
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. GOVERNMnNT'S ADDI',I'IONAL AGREEMpN,T

'29, Provided that the Defondant fulfills the Defendant's obligations as set out above,

the United States agrees that:

a, . The LJnited States will not bring additional orirninal charges against the

Defendant arising out of the facts forming the basis of the present

indictment.

VOI,UNTABY PLEA

'30. ThE DefEndant agrees and represents that this plea of guilty is freely and

voluntarily made and is not the result of force, threats, or promises (other than the promises set

forth in this agreement and any addenda). The Defendant also represents that the Defendant is

pleadlng guilty because the Defendant is in fact guilty.

vr-oLATION OR RE JEClrr,O N.O&PLEA AG REEMENT

31, 'Ihe Defendant agrees that if the Court finds by a preponderance of the evidence

that the Defrindant has violated any provision of this agreement, the United States will be

released frorn its obligations under the agreement. In such a gase, or where the Court has rejected

the plea agreement or has functionally rejected it by failing to accept the agreenrent within six

months of its entry (except where the United States, in its sole discretion, agrees to an extension

of that time) the United States is released from its obligations under the plea agreement and the

Defendant will thereaftel be subject to prosecution for any criminal violation, inclurling but not

timited to any crime(s) <lr offense(s) contained in or related to the charges in this case; as well as

pedury, false statement, obstruction ofjustice, and any other crime committed by the Defendant

during this prosecution,

l0
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32, The Defendant l'r"rrther agrees that in the event the Court finds that Defendant has

breached this plea agreement, thus releasing the United States of its obligations under the

agreement, such events do not constitute a fair and just reason under Rule 1 I (dX2XB) for

withdrawing the guilty plea(s) entered pursuant to this agt'eement.

33. Following the Court's finding of a breach of this agreement by the Defendant, or

rejection or functiohal rejection of the agreement by the Court, should the United States choose

to pursue any charge that was either dismissed or not filed as a result of this agreement, the

Defendant waives any deflense to that charge or charges based on the lapse of tlme between the

entry of this agreement and such event,

sPpg.E\! ASSESSMENT

34, At the time of sentencing, the Defendant will tender to the lJnited States District

Court, District of New Mexico, 333 Lomas Blvd. NW, Suite 270, Albuquerque, New Mexico

87102, a money order or certified check payable to the order of the United States District

(Jourt in the amount of $ 100 iu payment of the special penalty assessment described above.

ENTIRETY. QPAGREEMENT

35. This document and any addenda are a complete statement of the agreement in this

case and may not be altered unless done so in writing and signed by all parties. This agreement is

effective upon signature by the Defendant and an Assistant United States Attorney.

il
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AGREED ro AND sIGNED thi* jeta y or MqN,zoz+.
1..

ALEXANDER M.M. UBALI,EZ
United StatEs Attorney

-4W--*-,r*
NikiTapia-Brito
Assistant United States Attorney
201 Third StreetNW, Suite 900
Albuquerque, New Mexico 87102
(sos)-346-7274

:' I lrave carefully discussed every part of this agrecment with my client. Further, I have
fully advised my client of my client's rights, of possible defenses, of the sentencing fhctors set
forth in l8 U,S.C. $ 3553(a), of the relevant Sentencing Guidelines provisions, and of the
consequences of entering into this agreement, In addition, I have explained to my client the
elements to each offense to which she/he is pleading guilty. To my knowledge, my client's
decision to enter into this agreement is an infornred and voluntary one.

Attorney for the Defendant

I have carefully discussed every part of this agreement with my attorney. I understand the
terms of this &greement, and I voluntarily agree to those terms, My attorney has advised me of
my riglrts, of possible defenses, of the sentencing factors set forth in l8 U.S,C. $ 3553(a), of the
relevant Sentencing Guidelines provisions, and of the consequences of entering into this
agreement,

Defbndant

t2
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