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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
UNITED STATES OF AMERICA,
Case No. 09-CR-414 (RJS)
against
JAMES NICHOLSON,
Defendant.
X

MEMORANDUM OF LAW IN SUPPORT OF JAMES NICHOLSON’S
MOTION PURSUANT TO 18 U.S.C. 8 3582(c)(1)(A)

Introduction

With full acknowledgment of the severity of the underlying criminal conduct,
James Nicholson respectfully submits this Memorandum of Law and the accompanying exhibits
in support of his motion, pursuant to 18 U.S.C. 8 3582(c)(1)(A), for reduction of his sentence of
forty years to time served. This motion is based on extraordinary and compelling circumstances
warranting the requested relief, none more so than the support of this motion by victims of Mr.
Nicholson’s crime for whose financial benefit he wishes to work upon release.

Mr. Nicholson’s crime warranted a substantial period of incarceration. The
community’s interest in Mr. Nicholson’s isolation should now be tempered by Mr. Nicholson’s
resolve to help his victims recoup more of their losses (on top of assets forfeited by Mr.
Nicholson when he pled guilty). Mr. Nicholson has been incarcerated for over fourteen years.

He is now 57 years old, and his time in custody, accounting for good time credits, is the
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equivalent of 21 years, more than half the term imposed. Mr. Nicholson’s exemplary conduct in
custody and attendant rehabilitation has been distinctive, achieved while enduring the entire
sweep of the pandemic and its attendant harsh conditions, itself extraordinary circumstances not
foreseen when sentence was imposed. Nor foreseen was the increasingly severe dementia of Mr.
Nicholson’s eighty-one year-old mother, for whom Mr. Nicholson is uniquely able to care. Mr.
Nicholson has the Bureau of Prisons’ lowest possible Prisoner Assessment Tool Targeting
Estimated Risk and Needs (“PATTERN”) score.! See Exhibit B.

The letter and spirit of United States v. Brooker (Zullo), 976 F.3d 228 (2d Cir.
2020), do no injustice to the punishment intended by the Court’s sentence of Mr. Nicholson.
Brooker and related developments empower the Court to balance the general interest of the
community in Mr. Nicholson’s isolation with the specific interest of victims by conditioning Mr.
Nicholson’s release on his employment for their benefit. By such a condition, the Court would
tangibly serve the interests of Mr. Nicholson’s victims. Congress passed the First Step Act in
part to empower federal judges to do what they were previously prohibited from doing absent a
motion filed by the Bureau of Prisons - - take a second look at sentences imposed on defendants
years ago to achieve appropriate justice.

Judiciary Sentencing Information (“JSIN”) is a new tool created by the United
States Sentencing Commission in September 2021 to provide judges with benchmarks about

sentences of similarly situated defendants.? See U.S. Sentencing Commission, 2021 Annual

L See https://www.bop.gov/inmates/fsa/pattern.jsp
2 Available at https://www.ussc.gov/guidelines/judiciary-sentencing-information
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Report and Sourcebook of Federal Sentencing Statistics (Mar 16, 2022)% at 9. While neither
JSIN nor the Guidelines themselves provide perfect guidance on sentencing any particular
defendant, JSIN shows that the average length of imprisonment imposed for the six defendants
similarly-situated to Mr. Nicholson sentenced in the United States between 2017 and 2022 was
200 months, and the median length of imprisonment imposed was 168 months. Under either of
these benchmarks, applicable credits would already have qualified Mr. Nicholson for release.

The Jim Nicholson sentenced by the Court in 2010 is not the same Jim Nicholson
who presents himself to the Court today; consideration of the factors of 18 U.S.C. § 3553(a)(1)
favors a different result. Mr. Nicholson’s continued isolation would serve to deny tangible
benefits for his victims. The Court is now empowered to implement its broad discretion to
revisit Mr. Nicholson’s sentence and fashion relief that most effectively embraces all interests of
the community and the current status of the sentencing factors.

Mr. Nicholson has exhausted administrative remedies. His application for
administrative compassionate release was made and denied. See Exhibit A (with Mr.
Nicholson’s application attached thereto).

A. The Interests of Victims Favor the Requested Relief

While Mr. Nicholson’s conduct during his incarceration has been and remains
exemplary (as shown below), and while personal and family circumstances themselves warrant
compassion and his release (as also shown below), this application starts with investors affected

by Mr. Nicholson’s crime and accompanying letters in support. These victims support Mr.

* Available at https://www.ussc.gov/sites/default/files/pdf/research-and-publications/
annual-reports-and-sourcebooks/2021/2021 Annual Report_and Sourcebook.pdf
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Nicholson’s application because they believe - - as victims of crime - - that any chance of
recovering any additional meaningful restitution turns exclusively on Mr. Nicholson’s capacity to
work for their benefit. The community’s interest in Mr. Nicholson’s isolation should yield to the
desire of victims to receive more restitution, a factor of which Brooker’s broad sweep permits
consideration.
Highlights of the letters of victims, set forth here alphabetically by investor’s

name, are provided here:

1. Mary Ciorra

[Mr. Nicholson] wants nothing more than to be able to make amends by dedicating
himself to making restitution . . . .

Jim is committed to making restitution. And I've seen his work ethic since he was a child.
I can still remember Jim at the age of six with a satchel full of newspapers, that was about
half his size and weight, as he delivered them door-to-door. A few years later he was
mowing just about everyone's lawn in the neighborhood while also stocking shelves at the
Kwik Stop in a nearby shopping center. Jim has worked his entire life and now wants to
apply his work ethic to atone for his wrongdoing by paying back shareholders. America
is a place where second chances and fresh starts should be celebrated and championed. 1
urge you to grant Jim's motion. Give the shareholders the opportunity for restitution and
Jim the ability to redeem himself and prove his ethical failure was an aberration. You
will not regret it.

Exhibit D (“Jim sent heartfelt, handwritten apology letters to every shareholder. 1 believe he
wrote close to three hundred letters. Someone doesn’t do that if they don’t care. He cares greatly
and wants to make amends”).
2. Carl D’ Antonio
Fulfilling his restitution order won't be easy, but it's part of the punishment, and will
greatly benefit the victims. Some might say that making restitution is impossible. That is
not true. The only way that it is impossible is if this motion is denied and he remains

incarcerated. Anyone that knows Jim, is familiar with his work ethic, and
understands how committed he is to his restitution order, won't doubt for a second that he
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will make meaningful restitution.

Exhibit E.

3. Maureen Delehanty

I am requesting that you grant James Nicholson's motion which will allow him to begin
working to make restitution to the victims of his crime.

Mr. Nicholson has taken full responsibility for his actions, has been severely punished,
learned hard lessons, and now wants to dedicate himself to paying investors back. To my
husband and I this seems like a no brainer . . . .

I’d also like to point out that Mr. Nicholson has not led a life of crime. He’s a good,
decent man that made a terrible mistake and now wants to dedicated his life to correcting
it. Please grant Mr. Nicholson’s motion. Please allow the victims to start being paid
back . ...

Exhibit H.
4. John Friedman

My father and | were shareholders in Westgate Capital Funds. We did receive a

portion of our money back as a result of the $30 million Mr. Nicholson paid, but | know
Jim sorely wants to work to make further restitution payments. | have known Jim for
many years, and he is fully committed to achieving his goal. He's made it his mission in
life.

Exhibit N.

5. Barbara Kostewich

[W]e are vigorously supporting his motion for release from prison. We held a family
meeting, and although our reasoning varied, everyone universally agreed we should
support Jim. We have unique insight into this case, including a nephew who was an
employee of Westgate Capital . . .. If Jim remains incarcerated, he has no ability to pay
restitution beyond what he has already paid. Something we know he sorely wants to do
and will work tirelessly towards.

Exhibit T.



Case 1:09-cr-00414-RJS Document 114 Filed 06/21/23 Page 8 of 36

6. Frances Sotire
Paying his debt to society has not only been met, it’s abstract, paying his debt to
shareholders is real and tangible. That in itself is likely a life sentence, but one that better

serves all parties - the victims, the community, society, the taxpayer, as well as Jim and
his family.

Exhibit BB (“I went to visit Jim in prison in 2011 and back then he expressed genuine remorse,
contrition and acceptance of responsibility, over a decade before the First Step Act was passed,
his motion was contemplated, or even thought possible.”).

7. Mitchell Spearman

I was a victim of his crime but I feel strongly that Jim not only deserves a second chance,

but that he will use the time productively. Jim is committed to atoning his wrongdoing
and working relentlessly towards paying restitution.

[Jim] fell down, has gotten up, learned from his mistakes, and now wants to make it right.
The victims like myself will benefit greatly. Justice will have been served.

Exhibit CC.
8. Anthony Vitale
I lost money in Westgate Capital[*s] funds, but I am writing in full support of Jim
Nicholson’s motion for compassionate release . . .. [W]hen [Jim] asked himself "How
can | fix it?”, he wholeheartedly committed himself to making restitution. Jim will be
utterly relentless in his focus to make victims whole. And as an investor in Westgate's
funds, | want him home, working for me so to speak, making restitution.
Exhibit EE.
All affected investors would share in the fruits of Mr. Nicholson’s employment
upon release whether or not among those whose letters are submitted with this application. No

affected investor reaps any significant recompense from Mr. Nicholson’s continuing

imprisonment. See Exhibit L (“Jim has expressed to me innumerable times his desire to begin
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making restitution to the victims of his crime. Most people would stick their head in the ground
and avoid the obligation. Jim’s running towards it.”).

B. Mpr. Nicholson’s Full and Complete Rehabilitation Supports a Sentence Reduction
and Underscores His Capacity for and Resolve to Work for the Benefit of Victims

There is ample precedent for consideration of a defendant’s rehabilitation as
among factors warranting compassionate release. Here, where Mr. Nicholson’s rehabilitation is
truly extraordinary, this Court should take it into consideration and give it great weight.

When Mr. Nicholson committed his crime, he had breached his integrity with
disastrous consequences for his victims, family, and himself. Over the subsequent weeks,
months, and years, Mr. Nicholson subjected himself to exhaustive self-analysis of his own
thinking and reflecting, writing notes and filling binders - - and began doing so long before
Brooker authorized this type of motion. He became a student and dedicated himself to studying
character development. He researched numerous ethicists like TM Scanlon and delved deeply
into the psychology of morality and integrity. He read The Road to Character by David Brooks;
Mistakes Were Made (but not by me) written by noted psychologists Carol Tavris and Elliot
Aronson; and many others. See Exhibit C.

It is especially true for Mr. Nicholson that he has learned more from failure than
success. He used adversity as an effective agent to make himself a better person. As Mr.
Nicholson’s son Ryan writes:

I’ve taken all of the bits of advice and wisdom my father’s given me over the
years and applied it to my life. One thing he’s instilled in me is an uber belief in
always improving and becoming better versions of ourselves. My father is a living
testament to that philosophy. He’s learned from his ethical failure, and it will

never happen again. Failures are often the best teachers and can be enormous
gifts, a catalyst for change. My father is a paragon of integrity, honesty and
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altruism.
Exhibit Y.

Mr. Nicholson’s sister, Donna D’ Antonio, writes:

I’m also proud of the way my brother has handled what is, by far, the lowest
moment in his life. He has a prison sentence that would crush the soul of any
men. My brother was devastated. But he has taken responsibility for his
mistakes, looked in the mirror and said “this is not who I am.” This will never
happen again. He then embarked on a years long rehabilitation effort. He’s now
the most principled man | know, giving bodily form to the term “moral
excellence.”

Exhibit F.

Mr. Nicholson rehabilitated himself, but also dedicated himself to helping
others. During his nine years at FCI Ray Brook, Mr. Nicholson tutored, mentored, taught
classes, and initiated programs, all on his own time. Mr. Nicholson taught an
entrepreneurship class in conjunction with Defy Ventures, a non-profit that helps formerly
incarcerated men start their own business and, in some cases, find employment. He
created and implemented a program called Fatherhood First, a parenting course that
encouraged and helped inmates to bond with and be a father to their children. He also
started a biblio-learning program he named the University of Books, curating a diversified
list of 150 mostly non-fiction books that were educational and thought provoking. He
wrote the descriptions and exams for each book, and administered the tests. To complete
the program the men were required to read fifty books. Mr. Nicholson also taught an
Introduction to Finance course, Character Development course, and Curiosity classes.

See Exhibits C, R, U, Z, DD..

Mac Parker, a former inmate, reports as follows:

10
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From the first time I met him in the dining hall, it was obvious that Jim was not
only an extraordinary inmate, but an extraordinary person. Despite serving an
onerous 40-year sentence, he was consistently upbeat, creative in how he served
his time, and always helpful in serving fellow inmates. He taught more classes
than any other inmate | knew, from a regular parenting group, to how to start a
business upon reentry into society. He also developed and ran a program which
he called “The University of Books,” to open the world of literature to the prison
population. He was always looking for ways he could help or raise the sights of
those around him. While “respect” is an important part of prison life, Jim always
seemed to elevate this to a whole other level.

I always found it remarkable how Jim maintained his integrity and positive sense
in a community that can be hard in both. He was a leader in a powerful sense of
the word, consistently doing his very best to use whatever skills or abilities he
might have for the benefit of others.

Exhibit Z; see Exhibit | (*Jim has taught classes, provided mentorship and individual
tutoring to fellow inmates to ensure they don’t repeat their mistakes. Jim has helped
nearly 100 inmates earn their GED’s so when they are released, they will have a better
life.”).
J. Kyle Kerr, who was an inmate with Mr. Nicholson at FCI Ray Brook, reports:

Jim has played an instrumental role in my continued sobriety and success. Jim
with his huge heart and a touch of naivety engages many of the inmates who are
actively mired in their addictions. He often asks my opinion and quite honestly, |
have attempted to dissuade him from extending himself to what | surmise are
addicts simply trying to manipulate him. Amazingly, Jim doesn’t give up easily.
He is exasperatingly full of empathy and offers counsel to many. Often, he
believes more in others than they believe in themselves.

For all of this, Jim is much beloved by the inmate population regardless of race,
creed, religion, or even gang affiliation. It is not uncommon to see Jim walking the
track surrounded by what looks to be a sea of tattooed hardened convicts. One
might be concerned for Jim’s safety in these moments, but he engages them and
they likewise enjoy his presence. Jim very candidly asks about their backgrounds,
family history, and what led them to prison. He constantly looks for opportunities
to help. When | see Jim out on the prison yard mingling with groups of men most
people would fear or shun, I am proud to claim Jim as my friend.

11
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Jim represents a bright light of character and kindness that sets him part. And,
what truly separates him is his dedication to integrity, marries with his incessant
drive to help others without any possibility for accolade or personal benefit.

Exhibit R.
Jessie Stark, who was in custody with Mr. Nicholson at FCI Ray Brook,
writes movingly about how Mr. Nicholson “profoundly changed my life:”

I didn’t know Jim real well. He was this nice guy who helped a lot of people.
One day he approached me to tell me that his cellmate was leaving, and would |
like to move in with him . . . . Little did I know, Jim invited me because he had a
goal to get me off drugs. | was smoking K-2 every day, all day, always high. Jim
initially sat me down and talked to me about how drugs were destroying my life. |
didn't even want to hear it. All | cared about was my next high. Jim was very
persistent. | still can’t believe he didn’t give up on me. Sometimes he would give
me a heart-to-heart talk, and other times he’d walk in the cell — I'd be high as a
kite — and he’d get in my face yelling at me. He was trying anything to reach me.
I’d promise him that | would quit time and time again, only to get high hours later.
He stayed on me — relentlessly. | was running up debts that I couldn’t pay, and
always in and out of the hole. And Jim was constantly pointing out how the root
cause of all my problems was my drug use. | never had anyone in my life that
cares as much as he does. In a way, he became a father figure to me when my
own father is not here. Eventually, I promised him I would quit, without being
sure that I could. After 24 hours of not using drugs, Jim gave me a big hug,
literally, and told me how proud of me he was. No one in my life has ever told me
that they were proud of me. Jim continued to reinforce how well | was doing. In
those early days, | didn’t use drugs because | was afraid of disappointing him.
After a month of sobriety, | came back to the cell one day and Jim had cake and
sodas out, as if it were someone[’]s birthday. He gave me a party to celebrate my
one month of being sober. I’m getting teary eyed as I think about it. Jim
continued to celebrate my milestones.

There’s something else that Jim did for me that tops all of that. | have two sons,
with two different mothers, and | hadn’t spoken to them in years. Jim reunited me
with my two sons. Jim started a program at FCI Ray Brook called “Fatherhood
First.” One day, he walked into our cell, and as I’ve now learned he’s apt to do,
he told me, “You’re enrolled in the Fatherhood First program. Be there Tuesday

12
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night.” | attended the program and Jim drove home to everyone, not just me, how
important it was to be a part of our children’s lives. | had nine million excuses
why | couldn’t - their mothers hate me, | barely know my sons, | don’t know what
to say, etc. etc. Jim looked at me and said, “That’s great, we’re writing them
letters anyway.” He made me sit down and write letters every week. When my
sons . . . replied, | was ecstatic. Jim told me to call them. | had more excuses —
one of them quite legitimate — | didn’t have any money for the call. Jim put
money on my phone so | could call them. When the holidays rolled around, Jim
put me in touch with a woman that arranged to have a gift from me sent to them.
I’m now in regular contact with both my sons, all thanks to Jim. 1 wouldn’t have
done this without his help. It is the best gift that Jim could ever give me.

Exhibit DD (“Jim does not belong in prison. He is not like any of the people here. He
sticks out like a sore thumb. He has his life together. 1 really wish I could be a tenth of
what he is.”).

Martin Ekwebelem writes:

I was in prison with Mr. Nicholson in Ray Brook, New York in 2011-2013. Mr.
Nicholson is a wonderful, kind, caring man. It was a blessing from God that | was
able to meet him . . . . I learned things | never would be able to without his help.
He helped me plan for my own business. | now feed my family with the money |
earn from my business. He always told me how important my children and family
are. He also tells me how important it is to always learn for my whole life. | take
classes at the learning center in my village [in Nigeria] and | think of Mr.
Nicholson every time 1 go. | ask Mr. Nicholson if | can pay him. He always tells
me no. He tells me to help someone that I can help. Mr. Nicholson does not
belong in prison. He was not like others. He has so much good in him. Please
help him the same way he helped me and my family.

Exhibit J. Mr. Ekwebelem’s wife also writes that she “cannot say enough good things
about Mr. Nicholson and how he helped my husband and our family:”

It was very hard for the time that my husband was away from us. Martin was very
depressed. My children and I struggled financially. I distinctly remember the
time when Martin met Mr. Nicholson. | received an e-mail from my husband and
his whole attitude had changed. In the e-mail he was excited. Mr. Nicholson was
teaching him math and writing. When Martin called me on the telephone he told
me that Mr. Nicholson really cared. It was not his job to teach, but Mr. Nicholson
did it on his own time. Mr. Nicholson was patient. My husband does not have a

13
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high level of education. Martin told him his dream of his business he wanted
when he went home. Mr. Nicholson helped him with it. He gave my Martin
confidence that he could do it. He is doing that business today and supporting our
family very well. But Mr. Sullivan, the most important thing | will be forever
thankful to Mr. Nicholson for. He would tell Martin how important it was

for him to spend time with our children. He taught him how important a father
was in their lives. That he could never do anything illegal again. He could not
leave his children without a father. The children were my job. Now he is a
wonderful father. He spend time with our children every day. He tells me Mr.
Nicholson taught him the importance of this. Martin did not know his father.

Exhibit K.
Jordan B. Halem, who was in custody with Mr. Nicholson at the
Metropolitan Correctional Center, reports as follows:

That first year | was locked up with Jim, | heard how much he regretted his
actions. Like me, he was disappointed in himself, ashamed and deeply regretful.
In the hours and hours that Jim and | spoke, Jim talked only of his regrets and
shame. I also saw how Jim behaved in that environment and | can tell you that
Jim was always the person that | could turn to for advice. It was Jim who always
gave me encouragement even in those darkest of times.

Exhibit O.
The staff Chaplain at FCI Otisville, Deacon Davis, also speaks glowingly
about Mr. Nicholson’s faith and kindness:

Inmate James Nicholson continues to be a model Catholic here in this place. His
active faith, concern for others and vital prayer life are an inspiration to our
community.

I have known Nicholson since September 2019. Since that time, he has been an
active participant in the life of the Chapel, especially attending services before
COVID-19 and continuing with religious services after they shifted to his housing
unit. He has been very involved in prayer, especially the Rosary individually and
corporately. Within the past year Nicholson completed three classes that | have
facilitated — Houses of Healing as well as first and second parts of the Forgiveness
class. Nicholson has shown himself to be a mature member of our community,
who is known for faith and kindness.

14
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Exhibit G.
Mr. Nicholson’s extraordinary rehabilitation and efforts helping others are
not proffered as a list of accomplishments, but to demonstrate the reliability of Mr.
Nicholson’s resolve and determination to work for the benefit of victims if released. He is
not just talking the talk, but has shown that he walks the walk with actual performance
over the course of years - - and beginning before Brooker. His motivation to work for
victims is genuine. See Exhibit P (“He didn’t run from his failure, but instead, talked
about it openly and introspectively, analyzed what went wrong, and learned from it. Jim
used his crucible to male himself a better person. To many, principles, values, integrity,
honesty, and compassion are words they pay lip service to, but to Jim they have deep
meaning. He’s internalized and consciously lives his core values every day.”).
As Judge Hellerstein put it in United States v. Caravajal, Case No. 04-CR-
222 (AKH), 2005 WL 476125 (S.D.N.Y. Feb. 22, 2005),
Rehabilitation is also a goal of punishment. . . . That goal cannot be served if a
defendant can look forward to nothing beyond imprisonment. Hope is the
necessary condition of mankind, for we are all created in the image of God. A
judge should be hesitant before sentencing so severely that he destroys all hope and
takes away all possibility of useful life. Punishment should not be more severe
than that necessary to satisfy the goals of punishment.

2005 WL 476125, at *6. See also United States v. Torres, 464 F. Supp.3d 651, 661

(S.D.N.Y. 2020) (Stein, U.S.D.J.) (“T]he Court holds that rehabilitation is relevant to

whether there are extraordinary and compelling reasons for a sentence reduction”); United

States v. Rodriguez, 492 F. Supp.3d 306, 311 (S.D.N.Y. 2020) (Rakoff, U.S.D.J.), 2020

WL 5810161, at *4 (“T]he overwhelming evidence of [defendant’s] total rehabilitation

15



Case 1:09-cr-00414-RJS Document 114 Filed 06/21/23 Page 16 of 36

weighs strongly in favor of a finding of extraordinary and compelling reasons”); United
States v. Osuna, Case No. 02-CR-1327, 2008 WL 1836943, at *2 (E.D.N.Y. Apr. 22,
2008) (reducing defendant’s sentence where “[d]efendant has maintained good conduct
and has not been subject of disciplinary action during his entire period of incarceration”);
United States v. Millan, 2020 WL1674058, at *7 (S.D.N.Y. Apr. 6, 2020) (Preska,
U.S.D.J.) (finding that Congress believed "rehabilitation is relevant to the question of
whether a sentence should be reduced and that rehabilitation, when considered together
with other equitable factors, could constitute, 'extraordinary and compelling reasons' for a
sentence reduction").

In Pepper v. United States, 562 U.S. 476 (2011), the Supreme Court
discussed the importance of considering evidence of post sentencing rehabilitation at a
defendant’s resentencing. As the Court explained, “evidence of post sentencing
rehabilitation may be highly relevant to several of the § 3553(a) factors. For example,
evidence of post sentencing rehabilitation may plainly be relevant to “the history and
characteristics of the defendant.” Such evidence may also be pertinent to ‘the need for the
sentence imposed’ to ‘afford adequate deterrence to criminal conduct,” “protect the public
from further crimes of the defendant,” and “provide the defendant with needed educational
or vocational training . . . . In assessing....deterrence, protection of the public and
rehabilitation, there would seem to be no better evidence than a defendant’s post
incarceration conduct.” Pepper, 562 U.S. at 491 (citations omitted). Post sentencing
rehabilitation may also “critically inform a sentencing judge’s overarching duty under 8

3553 (a) to “impose a sentence sufficient, but not greater than necessary.’” Pepper, 562

16
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U.S. at 491 (citations omitted). See United States v. Griffith, 954 F. Supp. 738. 742-43 (D.
Vt. 1997) (departing when defendant’s rehabilitative progress “would not only be slowed,
but utterly frustrated if [defendant] were incarcerated”); United States v. Neiman, 828 F.
Supp. 254, 255-56 (S.D.N.Y. 1993) (departing downward in part because incarceration
would result in a “setback in his rehabilitation” and “would interfere with rather than
enhance [defendant’s] prospect for rehabilitation.”).

Following this guidance from the Supreme Court, the Court should give
great weight to how Mr. Nicholson has conducted himself over the past fourteen years. He
is not the same person who appeared before the Court for sentencing. He has devoted his
life in prison to improving himself. The next phase of Mr. Nicholson’s rehabilitation is
allowing him to make greater amends for his wrongdoing, to begin working to make more
and meaningful restitution. Congress has “empowered district courts evaluating motions
for compassionate release to consider any extraordinary and compelling reasons for release
that a defendant might raise.” Id. Congress has imposed but one limitation:
“[R]ehabilitation . . . alone shall not be considered an extraordinary and compelling
reason.” Brooker, 976 F. 3d at 237-238 (emphasis in original). Making victims whole, and
Mr. Nicholson’s extraordinary commitment to working towards that goal, combined with
his work ethic and abilities, and his fourteen years in prison to date, constitutes an
aggregate extraordinary and compelling basis for relief. See Exhibit P (“despite having no
realistic hope of ever being released from prison at a time when he could do anything
meaningful with his life, Jim did everything in his power to rehabilitate himself.”); Exhibit

W (*He’s put the work in to understand why he breached his integrity, he took
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responsibility, is intensely remorseful and wants to right his wrong. He has the work ethic
and aptitude to make restitution. He sorely wants that opportunity and we want him back
in our lives.”).

C. Mpr. Nicholson’s Background and Family Support Underscores
His Resolve and Motivation to Work for the Benefit of Victims

Mr. Nicholson was born in the Bronx, the oldest of three children. After his
sister was born a year later, his family outgrew its one-bedroom apartment so his parents
moved to Rockland County. Mr. Nicholson’s father (now deceased) worked as a detective
for the New York City Police Department, and his mother Cathy (how 81 years-old)
worked as a school nurse. Cathy lives for the day that her son is released: "I have an even
bigger fear of dying before my son is released from prison. The thought and hope of
hugging my son as a free man is what keeps me going.” Exhibit U; see Exhibit C. Mr.
Nicholson's sister, Donna, lives in South Carolina and his brother, Kevin, in Nanuet. He
has the extended family necessary for a seamless transition to liberty where he can tangibly
make amends for his crime.

From a very young age, Mr. Nicholson had a strong work ethic; his
capacity for industry is real. At the age of six he had a paper route, later cut lawns in the
neighborhood, stocked shelves at a local convenience store, and worked continuously
throughout high school as a security guard at Gleason Security and at Joint Regional
Sewage Plant in Haverstraw. Every Sunday he attended church and volunteered for a
literacy program. After graduating high school in 1984, Mr. Nicholson attended Stony
Brook University, graduating in 1988 with a Bachelor of Arts in Economics. At Stony
Brook he played on the rugby team, wrote for the school newspaper, and worked as a
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resident assistant to help reduce the cost of his education. Exhibit C.

During summers in college, Mr. Nicholson commuted four hours round-trip
by train every day from Rockland County to Manhattan working internships. Mr.
Nicholson graduated from Stony Brook on a weekend in 1988 and started working that
Monday in finance. Over the next two plus decades Jim's honeymoon was the only time he
took a full week off from work. Exhibit C. John Kelly, a former colleague, who has
known Mr. Nicholson for 27 years, knows from working with him that he “has an
incredible work ethic:”

We worked together in the same office for seven of those ten years, and one thing |
knew for sure, he would be the first one to arrive in the morning and the last to
leave at night. He has an incredible work ethic and everyone held him in high
esteem.
Exhibit Q. Mr. Nicholson’s work ethic carried into his home life, devoting himself to his
three sons born to him and his wife between 1997 and 2003. Mr. Nicholson was an
involved father, racing home from work to be sure to help his sons with homework,
reading to them at bedtime every night, attending all of their school functions, and
coaching their soccer and little league teams. See Exhibit C. As Mr. Kelly writes:
I can't find the words to express how caring Jim is. | remember one occasion we
were at a charity softball fundraiser for a local hospital. There were a lot of
children in attendance, running around having fun. However, there was one boy
standing off to the side, away from the other kids, looking glum. Jim didn't know
him, but he went over, knelt down beside the boy, and befriended him. Jim called
his sons over and introduced them to his new friend. Shortly afterwards, the boy
was running around playing with the other children, all because Jim noticed, and
cared.

Exhibit Q.

The lives of Mr. Nicholson’s children attest to his example of industry and
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commitment. Connor Nicholson graduated from the Naval Academy in Annapolis,

Maryland in 2020. He is an officer and aviator in the United States Navy. As Connor puts

it:

My father is a great man. He instilled true American values in me and my two
younger brothers, Ryan and Patrick. Without his guidance, | would not have had
the perseverance to attend and graduate from the United States Naval Academy.
His letters and phone calls pushed me through many difficult challenges and
obstacles. A difficult class load, along with rigorous track-and-field training
regimen was demanding to say to least. Although he could not be there, my
father's words kept me going . . . . During my time as a Midshipman, we had many
exceptional speakers who preached the time-tested virtues of integrity, grit, and
humility, all of these values were already inculcated in me by my father.

Exhibit V.

Ryan Nicholson who lives and works in Brooklyn, writes:

Since my father's incarceration he's literally written me at least one letter every
week for the past 13 years. | look forward to getting them, as they're filled with
love, wisdom and guidance. He usually writes about something I'm going through
in life, offering encouragement and advice. Years ago, | started writing down some
of my favorites.

For example, when | was having doubts about belonging in an advanced placement
class, he wrote, "Ryan there will always be someone that has a higher 1Q or is
faster than you (I was running track at the time). You have no control over that.
But you do have control over how hard you work. Always be the hardest working
person in the room.”

In response to a letter 1 wrote him, where | made fun of a kid in my class, he said,
"Don't judge other people. It's just a way to make yourself feel superior or
sanctimonious or whatever. Look for the good in others instead of finding fault.
Don't ever say anything behind someone's back you're not comfortable saying to
them in person."

Once, when | didn't help my mother shovel snow off the driveway, he wrote, "Find
ways to do little things that show you care. Every day! Start with mom and your
brothers and Mrs. Duffy next door, grandma and grandpa, and your friends at
school. Daily acts of kindness brighten people's days. In a small way it makes the
world kinder and better."
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Exhibit Y.
Patrick Nicholson is a student at New Mexico State University. Among
other things, Patrick writes:
I miss my father. | was only six years old when he went to prison, but before he
did he always spent one-on-one time with my brothers and I. He'd let us pick what
we wanted to do and then we'd head out for a day of adventure. At the time I loved
animals, especially zebras, so I'd always ask to go to the zoo. My father made sure
we went to plenty of them - the Bear Mountain Zoo, Bronx Zoo, Central Park Zoo,
a zoo in Washington DC, one in Philadelphia and a few others. He'd take me to the
library, where we'd go on a hunt for books about zebras. He made it so much fun.
Looking back now I can see my father was doing what he always does:
encouraging my passions. When | enrolled in the film program at New Mexico
State, he had me send him the catalog with the course descriptions. He was so
excited you would have thought he was going. He sends me every article he sees
on filmmaking. He once told me that if I can find a way to make a living at what
I'm passionate about, it won't be a chore, going to work will be a joy. Above all
else, I know my father wants one thing for me - to be happy.
Exhibit X.
D. The Failing Health of Mr. Nicholson’s Elderly Mother
Compassion for Mr. Nicholson and his family provides a compelling
reason to reduce his sentence. Acting on compassion for Mr. Nicholson and his family
does not reduce compassion for the victims, but allows a rehabilitated and reformed
defendant to care for his family, make meaningful restitution, and continue to pay back
society outside of prison.
Mr. Nicholson is exceptionally close with his mother as he was with his
father. On June 10, 2020, Mr. Nicholson lost his father James J. Nicholson to a long battle

with Alzheimer's Disease. Exhibit U. He passed away in a nursing home for veterans in

Westchester County that was locked down at the time due to COVID. Since her husband's
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death, Mr. Nicholson’s mother, Catherine, health has been in decline, and sadly, she now
also has early onset dementia. Exhibit W; see Exhibits M, U. Catherine is 81 years old
and lives alone in Rockland County. Dr. Howard Feldfogel, Catherine Nicholson’s
physician, writes that Catherine’s “declining health” includes “memory loss, stress,
Anxiety and Depression . . . . [and] Acid reflux and inflammation of the esophagus which
also flares up during her depression.” Exhibit M; Exhibit U. Dr. Feldfogel confirms that,
“[a]t this stage in Catherine’s life she needs assistance with self care, medications, house
keeping, shopping, and transportation to and from doctors appointments.” Exhibit M;
Exhibit U. See Exhibit I (*“Sadly, his mother Cathy is now [af]flicted with the same awful
disease [dementia, from which afflicted Mr. Nicholson’s late father])”.

Catherine requires care in most aspects of her daily living. Mr. Nicholson
is the best and most viable option for her daily care. Catherine’s brother, James
Mawdsley, passed away on March 5, 2022. Her son Kevin, a former 29-year veteran of
the New York City Police Department, is currently the Corporate Director of Security for a
major hotel chain, running their North American security operations. He travels
extensively and is away for long stretches. Exhibit W. Her daughter Donna D’ Antonio
lives and works in South Carolina with her family.

Kevin Nicholson writes:

Since our father passed away my mother’s health has been in decline. She

is now 80 years old and sadly, she herself has early onset dementia along with
other health issues. She's unable of taking care of herself. She’s fallen on a
number of occasions, forgets to take her medications, and in one instance forgot

she left the stove on. Unfortunately, these instances are becoming more frequent.

I am not able to be there for my mother as | travel extensively for my job. |
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have three children entering college and help support Jim’s children. Our sister
lives and works in South Carolina with her husband and daughter. If Jim's motion
IS granted, he is going to move in with our mother to take care of her.

Exhibit W.

Jim’s sister writes:

[T]here is another reason we need Jim home - - to tend to my mother’s needs. She
is no longer capable of self care. Our mother is 81 years old, lives alone, and has
early onset dementia. Sadly, we are reliving the nightmare we experienced with
my father. We know how the disease progresses and how it ends.
I came up from South Carolina to visit for Christmas. When | had to leave, |
feared for her safety. She is not capable of self-care. Jim living with her will
alleviate my fears. We investigated getting a home health aide but there were a
number of issues. First, my mother only trusts her children. Second, there is the
affordability factor. Third, the agencies could not guarantee the same aide . . . .
And finally, they only come for a few hours during the day. My mother needs
someone there at all hours. She often wakes up confused. Reducing Jim's
sentence to time served will help alleviate an extraordinary family crisis.

Exhibit F.*

Catherine Nicholson needs her son. She is elderly, frail, and suffers from
dementia, osteoporosis, major depression/anxiety, anemia, and other maladies, including
hypertension, hyperlipidemia, and myalgia. Her condition is unstable and deteriorating.
Mr. Nicholson is the ideal candidate to comfort and care for Catherine in her waning years.
Upon release, Mr. Nicholson would live in his mother’s home and become her principal
caretaker. See United States v. Hasanoff, Case No. 2020 WL 6285308 (S.D.N.Y. Oct. 27,

2020) (Wood, U.S.D.J.) (granting compassionate relief after defendant served seven years

of an eighteen-year sentence to care for his mother); United States v. Walker, 2019 WL

* Mr. Nicholson already has one option for employment if released, from the President
and Chief Executive Officer of Ensa Systems Canada Inc., to work remotely from home as a
researcher. Exhibit P.
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5268752 (N.D. Ohio Oct. 17, 2019) (relief granted based on circumstances including
failing health of the defendant’s mother); United States v. Bucci, 409 F. Supp. 3d 1 (D.
Mass. Sept, 16, 2019) (relief granted based on circumstances including the failing health
of the defendant’s mother).
E. Mpr. Nicholson’s Custody During the Entire Sweep of the Pandemic

Since the height of the pandemic and the availability of vaccines, release
of qualifying inmates has not been as imperative, but nor is it irrelevant that an inmate
was incarcerated during the pandemic’s entire sweep. The conditions of Mr. Nicholson’s
confinement, with all the attendant health risks and restrictions, could not have been
foreseen. Two years into the pandemic, Mr. Nicholson twice contracted the virus and
suffered significant symptoms. As his medical records confirm, he qualifies for chronic
care based on his hyperlipidemia, hypothyroidism and an enlarged prostate and is on
medications including Levothyroxine, Tamsulosin, and Atorvastatin.

Courts have recognized that "[a] day spent in prison under extreme
lockdown and in legitimate fear of contracting a once-in-a-century deadly virus exacts a
price on a prisoner beyond that imposed by an ordinary day in prison,"” and "[w]hile such
conditions are not intended as punishment, incarceration in such circumstances is,
unavoidably, experienced or more punishing.” United States v. Lizardi, 11-CR-1032,
Docket No. 2532 at *7, 2020 U.S. Dist. LEXIS 188147 (S.D.N.Y. Oct. 9, 2020)
(Engelmayer, U.S.D.J.); United States v. Rodriguez, 492 F. Supp. 3d 306, 311 (S.D.N.Y.
Sept. 30, 2020) (Rakoff, U.S.D.J.) (Citation omitted) (“the pandemic, aside from posing a

threat to [a defendant's] health, has made [a defendant's] incarceration harsher and more
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punitive than it would be otherwise have been the case. This is because federal prisons, as
‘prime candidates' for the spread of the virus . . . have had to impose onerous lockdowns and
restrictions that have made the incarceration of prisoners far harsher than normal.").

For similar reasons, in pending cases, courts have imposed materially lower
sentences than otherwise based on the realities of custody during the pandemic.
See e.g., United States v. Marmolejos, Case No. 19-CR-626, Docket No. 25 at 32-33
(S.D.N.Y. Nov. 24, 2020) (Engelmayer, U.S.D.J.) (granting a sentence "farther below the
guideline sentence it otherwise would have been on account of the conditions” caused by
the pandemic); United States v. Newton, Case No. 18-CR-373, Docket No. 772 at 41
(S.D.N.Y. Sept. 25, 2020) (Sullivan, J) ("I do think that the conditions you've been living
in over the past couple of years have been tough. You've lived through COVID. You've
lived through a lockdown. You've lived through circumstances that in jail are even
tougher than usual. And that also comes into my thinking what's an appropriate
sentence.").

F. Imprisonment of Fourteen Years is Itself a Significant Sentence

The above-cited analysis under JSIN aside, fourteen years is not an
insignificant sentence, even if not the period of custody imposed, and even
without consideration of applicable credits. Still, no injustice to the community’s interest
in Mr. Nicholson’s isolation is done by now fashioning a different sentence based on the
constellation of circumstances presented here. See, e.g., United States v. Clausen, 2020
WL 4601247, at *2 (E.D. Pa. Aug. 10, 2020) (a combination of factors, including

rehabilitation and the length of the initial sentence, can establish extraordinary and
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compelling reasons warranting a reduction); United States v. Nafkha, 2021 WL 83268, at
*5 (D. Ut. Jan. 11, 2021) (“the court finds extraordinary and compelling circumstances by
viewing Mr. Nafkha’s situation holistically”).

Since Brooker and the pandemic, terms of imprisonment in this Circuit for
even the most serious non-violent crimes appear to be trending downward, and not out of
any misplaced sense of leniency. For example, in United States v. Nicholas Genovese,
Case No. 18-CR-183 (S.D.N.Y. Feb. 11, 2020), Judge Pauley imposed a sentence of 140
months upon Genovese’s guilty plea to a securities fraud involving tens of millions of
dollars, describing the defendant as "a danger to the community, truly a predator, unlike
any I've encountered in more than 21 years on the bench.” Docket No. 81 at 82. Judge
Pauley stressed the impact that Genovese's crime had on his victims, many of whom
submitted victim impact statements or spoke at sentencing. See id at 78 ("many trusting
and decent individuals have been deeply injured by Mr. Genovese's fraud, and a number
of them may not recover from their financial and psychological losses."). More, he
had a substantial criminal history, including "17 arrests and nine convictions dating back
to December 1989," virtually all of which related "to fraud of one kind or another, with
the dollar amounts escalating each time. Id.

The sentence of forty years imposed here is indisputably lengthy when
compared with equally or even more substantial white collar crimes. Marc Dreier was
sentenced upon his guilty plea to twenty years for running a $400 million Ponzi
scheme. See United States v. Marc Dreier, 09-CR-0085, Docket 84 (S.D.N.Y. July 17,

2009). After each causing unprecedented losses of over $1 billion and then fighting the
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government at trial, Jeffrey Skilling (Enron) and Bernard Ebbers (Worldcom) received
sentences of 24 and 25 years imprisonment respectively [see Skilling v. United States, 561
U.S. 358, 375 (2010),; United States v. Ebbers, 432 F. Supp. 3d 421, 433 (S.D.N.Y.
2020)], far less than the term imposed on Mr. Nicholson, who fell on his sword when
charged, pled guilty, and forfeited his virtually every worldly possession

Sensibilities about sentencing white collar criminals appear to be evolving
and many judges “faced with a top-level corporate fraud defendant in a very large fraud
[have] concluded that sentences called for by the Guidelines were too high. This merging
view suggests that the judiciary may see a disjunction between sentences imposed for
fraud and the fundamental requirement of [18 U.S.C §3553(a)] that judges impose
sentences “Sufficient, but not greater than necessary’ to comply with its objectives.” See
Frank Bowman, Sentencing High-Loss Corporate Insider Frauds After Booker, 20 FED
SENT’G REP 167, 169 (Feb. 2008). There is now a “widespread perception that the loss
guideline is broken [and] leaves district judges without meaningful guidance in high-loss
cases.” United States v. Corsey, 723 F. 3d 366, 378 (2d Cir. 2013) (Underhill, U.S.D.J.,
concurring). See also United States v. Adelson, 441 F. Supp. 2d 506, 515 (S.D.N.Y.
2006); United States v. Kikumura, 918 F. 2d 1084, 1111 (3d Cir. 1990).

Ebbers, for example, was charged with leading a massive accounting fraud
as head of Worldcom, Inc., causing actual losses of more than $2 billion, with collateral
losses to shareholders reaching as high as $200 billion. Ebbers was convicted after trial,
but was sentenced to a below-guideline sentence of 300 months' imprisonment. When

Judge Caproni granted compassionate release to Ebbers in 2020 for medical reasons, she
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noted that his “25-year sentence was significantly longer than most sentences for white
collar crimes - even considering the vast damage his crimes caused.” United States v.
Ebbers, 432 F. Supp. 3d at 433.

Skilling, former head of Enron, was charged with a massive accounting
fraud that caused actual loss of over $2 billion, including bankrupting the retirement plan
of thousands of employees. The markets plummeted as a result of the fraud as public
confidence in corporate earnings generally was shaken, and accounting firm Arthur
Anderson was forced to shut down, wiping out the equity of its partners and leaving
thousands unemployed. Like Ebbers, Skilling consistently maintained his innocence and
was convicted after trial. He was initially sentenced to 292 months' imprisonment. After
the Supreme Court reversed his conviction for honest services fraud [Skilling v. United
States, 561 U.S. at 358], Skilling was resentenced (with the government’s consent) to 168
months’ imprisonment. See Ex-Enron Chief’s Sentence Is Cut by 10 Years, to 14, N.Y.
Times (June 22, 2013).

John and Timothy Rigas caused the collapse of Adelphia Communications
Corporation, once the nation's fifth largest cable company. The Rigases systematically
misled analysts and regulators about Adelphia’s financial condition, understated its debt
by about $1.6 billion, and siphoned off more than $200 million for personal use. When
the company was forced into bankruptcy in 2002, investors lost billions of dollars. Like
Ebbers and Skilling, the Rigases were convicted after trial. They were initially sentenced
to 180 and 240 months, respectively. In 2008, following the reversal of one count of

bank fraud, they were resentenced to 144 and 204 months’ imprisonment. United States
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v. Rigas, 490 F. 3d 208 (2d Cir. 2007) (direct appeal); United States v. Rigas, 2008 WL
2544654 (S.D.N.Y. June 24, 2008) (on remand), aff"d, 583 F.3d 108 (2d Cir. 2009).

The defendant in United States v. Illarramendi engaged in a Ponzi scheme
to defraud the SEC, investors, and creditors and was ordered to pay restitution in the
amount of $370,482,716.54. On January 25, 2015, Judge Underhill sentenced him to
imprisonment of 13 years (156 months). See 2015 U.S. Dist. LEXIS 166102 (D. Ct. Dec.
11, 2015). The defendant in United States v. Joseph Shereshevsky was sentenced to a term
of imprisonment of 21 years (262 months) for running “a massive Ponzi scheme” from
2003 until 2008. Shereshevsky had two prior felony convictions including for fraud,
defrauded more than one thousand investors of approximately $255 million,” involving a
complex web of some 240 Wextrust affiliates operating in the Middle East, Africa, and the
United States.” Judge Chin said that “Mr. Shereshevsky engaged in an egregious fraud,
one that spanned some five years and impacted hundreds of people, many of whom | heard
from in both cases, including small investors who lost their homes and pensions or
savings. There was a human toll, and Mr. Shereshevsky acknowledged at sentencing, “he
destroyed lives.” See 2020 U.S. Dist. LEXIS 104949 (S.D.N.Y. June 16, 2020).

The defendant in United States v. Joseph Meli, 2020 U.S. Dist. LEXIS,
77976 (S.D.N.Y. 2020), was sentenced to 78 months despite defrauding over 100 investors
of over $100 million through a multi-year fraud scheme based on misrepresentations that
investor funds would be used for bulk purchases of tickets to live events for resale on the
secondary market, which the defendant used to fund a lavish lifestyle. Judge Wood

recounted the “enormous scale” and “heartbreaking” effect of Meli’s crime and described
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Meli as being “among the most culpable of fraud defendants in the United States.” 7d.

Courts within this Circuit and around the country have taken the length of
a defendant’s sentence into consideration when evaluating what constitutes “extraordinary
and compelling reasons” for the purpose of ruling on motions pursuant to Section
3582(c)(1))(A). Multiple courts have considered disparities with other sentences
in granting reductions. See, e.g., United States v. Cabrera, 531 F. Supp. 3d 863, 870
(S.D.N.Y 2021) (“[T]he extraordinary length of Cabrera’s sentence relative to his offense,
especially given his negligible criminal history; the significant, unwarranted disparity
between Cabrera’s sentence and his co-defendants; and Cabrera’s substantial evidence of
rehabilitation . . . together, demonstrate extraordinary and compelling circumstances
warranting a sentence reduction.”); United States v Ramsay, 538 F. Supp. 3d 407 S.D.N.Y.
2021) (a reduced sentence “is consistent with the § 3553 (a) factors” because of the
defendants “youth at the time of his offense, his upbringing, and his evidence of
rehabilitation,” together with the fact that his co-conspirators had since been paroled, but
the defendant “meanwhile, is less than fifty years old; if this motion were denied, he could
expect to live decades more behind bars. The Court sees no reasonable basis for such an
extreme sentencing disparity.”).

The sentence in this case remains distinctly long when compared with these
other cases not just because of its length but because of the stacking of two twenty-year
counts of fraud to achieve it, a mechanism unique to this case. The need for that sentence
should be revisited now under the extraordinary and compelling circumstances advanced

herein and a re-evaluation of the sentencing factors as applied today.
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G. Mpr. Nicholson’s Extraordinary Commitment to Paying More
Restitution Is a Compelling Reason for a Sentence Reduction.

Mr. Nicholson is now 57 years-old; without a sentence modification he
will likely be in his 70's when released from prison, making any kind of meaningful
restitution to his victims an impossibility. Mr. Nicholson is deeply committed to his
restitution order as he feels it is a tangible way that he can begin to right his wrong and
continues his efforts at redemption. Every quarter for the past fourteen years, he has made
payments toward restitution, but payments from inside prison are necessarily limited. As
Mr. Nicholson explains:

My life now reflects not just the person that | want to be, but the person that |
really feel like I am - - which is not perfect, but someone who tries very hard and
cares very much about being honest, authentic and accountable. However,
understanding where | went wrong, and dedicating myself to never violating my
integrity again, is just one part of what I have to do. | also have an overwhelming
need and obligation to make restitution to my victims. | don’t want to make
restitution. | have to make restitution. It is a tangible way that in some measure
will allow me to right my wrong. To atone for my sin in a way that | haven’t been
able to obtain in a confessional booth. In order to truly cleanse my soul, I have to
make reparations. 1I’m committed to doing the work outside of the booth. It’s a
driving force in my life.

Exhibit C.
The genuineness of Nicholson’s desire to make restitution is echoed by friends and

family. For example, Jessica Ensminger writes:

Jim has expressed to me innumerable times his desire to begin making restitution

to the victims of his crime. Many would stick their head in the sand and avoid that

obligation. Jim’s running towards it. He’s taken responsibility for his

wrongdoing, been punished drastically, and now wants to atone for his

wrongdoing. Making reparations is the next step towards taking responsibility.

Jim’s made it his life’s mission.

Exhibit L.
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Mac Parker, incarcerated with Mr. Nicholson at FCI Ray Brook between
2013 and 2017, and is now home, writes:
I have had many conversations with Jim about his crime. He always expressed
genuine remorse for what he had done, and the financial and personal hardship he
created for others. On multiple occasions we had serious discussions about his
desire to make restitution to those he hurt by his crime, and how he would work
toward this if released. One of the many points we talked about is how
functionally impossible it is to make progress toward restitution for our crimes
while we are incarcerated. | have since been released and am grateful for the
opportunity to make restitution payments every month from my paychecks | am
earning. | know Jim would dearly love to have a similar opportunity.

Exhibit Z.

H. The Factors of Section 3553(a) Favor Relief

The last fourteen years have allowed Mr. Nicholson to demonstrate clear and
unambiguous confirmation of his remorse and contrition, backed up by concrete evidence of his
rehabilitation, thereby demonstrating that they are genuinely and deeply felt. Nothing about this
case or Mr. Nicholson’s history suggests that he would be a danger to the community or otherwise
militates against the requested relief under analysis of the factors of Section 3553(a).

The facts discussed above help establish, under the circumstances as they now
exist, that a sentence of fourteen years is sufficient but not more than necessary to satisfy the
purposes of sentencing. While the nature and circumstances of the offense required a significant
sentence, Mr Nicholson’s fourteen years in custody is itself substantial and proportionate to
sentences imposed for defendants convicted of more sweeping criminal conduct. His criminal
conduct should be considered in the context of his capacity and desire to work for the benefit of

victims upon release, his extraordinarily productive conduct in custody, his rehabilitation, and his

personal characteristics.
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As the correspondents writing in Mr. Nicholson’s support attest, Mr. Nicholson is
redeemable and is known for acts of kindness and extending himself for others consistent with his
intent to make meaningful restitution for his victims. For example, “Jim is kind and caring. I’ve
always admired him and he was a role model for my sister and | growing up. No matter what was
going on he looked out for us.” Exhibit W. *“Jim has a kind heart and has always made my
husband and I proud as a child and throughout his adulthood . . . of his accomplishments, we were
even prouder of who he is as a person. He is intelligent, hardworking, loving, caring and oozes
goodness.” Exhibit U. “On a personal note, Jim is gregarious and has a great sense of humor. He
deeply cares for people. When my wife had medical issues, Jim was a rock for me covering for
me at the office, and visiting us at the hospital every night, looking to help in any way he could.”
Exhibit Q. *“Jim is a quality person, salt of the earth. He’s kind, considerate, thoughtful and
caring. If my daughter were to marry someone like Jim, or my son grows up to be like Jim, I’ll be
very happy.” Exhibit AA (“I always admired how he stood up for the less popular, never letting
anyone get picked on.”).

There is zero chance of Mr. Nicholson re-offending. The BOP’s PATTERN score
also concurs, rating Mr. Nicholson in the lowest category for chance of recidivism. Exhibit B.
Courts nationwide have acknowledged that the “positive correlation between age and recidivism”
is “impossible to deny.” United States v. Nellum, 2005 WL 300073, at *3 (N.D. Ind. Feb. 3,
2005); U.S. Sentencing Commission, Measuring Recidivism: The Criminal History Computation

of the Federal Sentencing Guidelines at 12 (2004) (“Recidivism rates decline relatively
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consistently as age increases.” Courts have recognized that defendants over the age of forty (like
Mr. Nicholson, who is 57) have lower recidivism rates than younger defendants, and age is
grounds for a lower sentence than would otherwise be imposed. See United States v. Marzouca,
2008 WL 2169517, at *3-4 (E.D.N.Y Aug. 21, 2008) (reducing sentence from 292 months to time
served based in part on defendant’s age of fifty years-old); United States v. Carmona-Rodriguez,
2005 WL 840464, at *4 (S.D.N.Y April 11, 2005) (imposing a sentence shorter than that called
for by the Guidelines on a 55-year-old defendant); Ne/lum, 2005 WL300073, at *3 (imposing a
sentence less than that called for by the Guidelines on a 57-year-old defendant).
Mr. Nicholson’s son Ryan wrote:
I’ve taken all of the bits of advice and wisdom my father’s given me over the years and
applied it to my life. One thing he’s instilled in me is an uber belief in always improving
and becoming better versions of ourselves. My father is a living testament to that
philosophy. He’s learned from his ethical failure, and it will never happen again.
Failures are often the best teachers and can be enormous gifts, catalysts for change. My
father is a paragon of integrity, honesty and altruism. Keeping him in prison serves no
further purpose.
Exhibit Y.
J. Martin Kerr, an attorney with 50 years of experience practicing law including as
a prosecutor, writes:
With all due deference to this Court and the responsibility you have in ensuring that
standards of justice are maintained for all in our society, | would respectfully recommend
that Mr. Nicholson’s petition be granted. He has served approximately 13 years in federal
prison and with his release it will still mean that he will have served a substantial number
of years for his wrongdoing. | firmly believe that it is sufficient and a greater length of

imprisonment is not necessary to meet the ends of justice.

Exhibit S.

> Auvailable at (found at Attp://www/ussc.gov/research/research_publications/recidivism
/200405 _recidivism_criminal_history.pdf)
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Kevin Nicholson, Mr. Nicholson’s brother, and 29-year law enforcement veteran
for the NYPD, writes:

Jim is a good honest person. He made a poor choice when he didn’t disclose the losses,
but that’s not inherently who he is. 1’ve worked in law enforcement my entire adult life,
and made innumerable arrests. Some people learn a hard lesson right away and others
never get it, they have a criminal mindset. Without a shadow of a doubt Jim is in the
former category. He’s put the work in to understand why he breached his integrity, he’s
taken responsibility, is intensely remorseful, and wants to right his wrong. He has the
work ethic and aptitude to make restitution. He sorely wants that opportunity and we
sorely want Jim back in our lives.

Exhibit W.

Likewise, letters submitted by inmates Mr. Nicholson was incarcerated with
confirm that his rehabilitation is extraordinary, and that the time he has already served is sufficient
to accomplish that penological objective.

Mac Parker writes:

One of the great tragedies of our federal prison system is that there was no mechanism for
recognizing, honoring, and adjusting the sentences of people like Jim Nicholson. Ina
sense, the message given to people like him has been that it doesn’t matter what you do,
how you conduct yourself as an inmate, and how you allow incarceration to humble and
transform you.

I have not a single doubt that in a humane justice system, one that held the potential for
parole for model inmates and humans, Jim Nicholson would be a prime candidate for
recognition and early release. Thankfully, the First Step Act now provides such a
mechanism. Since it has long been clear that Jim is a positive force in prison and in his
life, I see him as highly deserving of a reduction in his sentence.

Exhibit Z.
Jesse Stark writes:
I have been clean and sober now for over three years. | wake up every morning, not
looking to get high, but with goals of things | want to accomplish that day. | am now

enrolled in college through North Country Community College to receive an Associate's
Degree in Business Management. | can honestly say, without any doubt, that none of this
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would have happened without Jim. | will always be eternally grateful for what he saw in
me and for believing in me. Jim does not belong in prison. He is not like any of the
people here. He sticks out like a sore thumb. He has his life together.

Exhibit AD.
As Mr. Nicholson writes the Court:

When I didn’t disclose the initial loss, | foolishly justified my behavior. I rationalized,
and truly believed at the time, that no one would get hurt - - what was the big deal? |
stupidly believed I would make up for the loss the following month. But what I did was
measure myself against a low or even a perverse bar. My thought process and ethical
standard was wrong. | should have done what was right, because it was right. Not
because of the mistaken belief that no one would get hurt. A basic principle that I lost
sight of.

Exhibit C.

The community’s interest in Mr. Nicholson’s isolation should now yield to the
financial interest of his victims. He has served significant time in custody, but his continued
custody will not help victims recoup more of their loss. His release would reflect the reality of all
the circumstances presented herein and satisfy the factors of Section 3553(a), but most important
the interests of affected investors.

Conclusion
For all of these reason, the Court should grant the requested relief.
Dated: June 21, 2023
/s/ Andrew J. Frisch
The Law Offices of Andrew J. Frisch, PLLC
40 Fulton Street, 17" Floor
New York, New York 10038

646-349-7660
afrisch@andrewfrisch.com

Attorneys for James Nicholson
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