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              October 4, 2019 
                      
BY ECF 
The Honorable Valerie E. Caproni  
United States District Judge 
Southern District of New York 
40 Foley Square 
New York, New York 10007 
 

Re: United States v. Bernard Ebbers, 02 Cr. 1144 (VEC) 
 
Dear Judge Caproni: 
   

The Government writes in response to the motion of Bernard Ebbers, the defendant in the 
above-captioned case, for a sentence reduction pursuant to 18 U.S.C. § 3582, as amended by the 
First Step Act. Ebbers—the former President and CEO of WorldCom, Inc. (“WorldCom”)—is 
currently serving a 25-year sentence following his conviction at trial of securities fraud and related 
charges.  He has requested that the Court reduce his term of imprisonment to time served and order 
his immediate release under the least restrictive conditions. As detailed further below, Ebbers’ 
request should be denied.  First, Ebbers has not carried his burden of demonstrating that his medical 
conditions have substantially diminished his ability to provide self-care within the environment of 
a correctional facility.  Second, Ebbers’ medical conditions remain manageable—and are being 
well-managed—through treatment by the Bureau of Prisons (the “BOP”).  Third, the Court already 
considered Ebbers’ advanced age and medical history during Ebbers’ sentencing, including the 
likelihood that the below-Guidelines sentence imposed would result in a life sentence for Ebbers.  
Finally, given the massive nature and effect of Ebbers’ crimes, the factors set forth in 18 U.S.C. 
§ 3553(a) weigh strongly against his early release.   
 

I. Factual Background to Ebbers’ Case 
 

On September 15, 2004, a federal grand jury sitting in the Southern District of New York 
returned a Superseding Indictment S4 02 Cr. 1144 (BSJ) (“the Indictment”), which charged Ebbers 
in nine counts.  Count One charged Ebbers with conspiring with others to commit securities fraud 
and related crimes, in connection with his role in a scheme to defraud investors in securities issued 
by WorldCom, in violation of Title 18, United States Code, Section 371. Count Two charged 
Ebbers with securities fraud in connection with the same scheme to defraud WorldCom investors, 
in violation of Title 15, United States Code, Sections 78j(b) and 78ff  and Title 17, Code of Federal 
Regulations, Section 240.10b-5.  Counts Three through Nine charged Ebbers with making false 
filings with the United States Securities and Exchange Commission (the “SEC”) from after the 
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close of the fourth quarter of WorldCom’s 2000 fiscal year through the first quarter of its 2002 
fiscal year, in violation of Title 15, United States Code, Sections 78m(a) and 78ff.1 

 
Trial commenced on January 24, 2005 and concluded on March 15, 2005, when the jury 

returned guilty verdicts on all counts.  The evidence at trial established that Ebbers and his co-
conspirators engaged in an illegal scheme to deceive the investing public and the SEC concerning 
WorldCom’s true operating performance and financial results.  Ebbers and his co-conspirators 
knew, by no later than in or about 2000, that WorldCom’s true operating performance and financial 
results were in decline and had fallen materially below securities analysts’ expectations.  Ebbers 
nevertheless insisted that WorldCom publicly report financial results that met those expectations.  
From September 2000 through June 2002, for the purpose of disguising WorldCom’s true 
operating performance and financial results, Ebbers and his co-conspirators caused WorldCom’s 
reported financial results to be falsely and fraudulently manipulated.  After the fraud was disclosed 
on June 25, 2002, WorldCom’s stock price declined more than 90%, a loss of more than $2 billion.    

 
Before the sentencing hearing in this matter, which took place on July 13, 2005 (the 

“Sentencing Hearing”), Judge Barbara S. Jones received information concerning Ebbers’ age,  
health and the ability of the BOP to manage any age and health issues.  Specifically, on July 6, 
2005, in advance of sentencing, the U.S. Probation Office (“Probation”) prepared a presentence 
investigation report (the “PSR,” attached hereto as Exhibit A2). In the PSR, Probation noted that 
Ebbers was 63 years old and detailed Ebbers’ cardiac-related conditions, including his diagnosis 
of “idiopathic cardiomyopathy,” which the PSR described as “a weakening of the heart muscle or 
a change in the heart muscle structure . . . , often associated with inadequate heart pumping or 
other heart function abnormalities,” PSR ¶169 and n. 4; “mild to moderately reduced overall left 
ventricular systolic function with global hypokineses (the decreased ability of the left ventricle to 
contract), and an EF of 40 percent.” id. ¶170; “bradycardia (an abnormally slow or unsteady hearth 
rhythm,” id. ¶172; and “the possibility that he may need a pacemaker,” id.  In addition, prior to 
sentencing, the BOP informed the Court that it had “the capacity to monitor and treat Mr. Ebbers 
for his heart condition.” Sentencing Hearing Tr., attached hereto as Exhibit B, 50:5-6.  At the 
Sentencing Hearing, Ebbers’ defense counsel argued that Ebbers’ health was a ground for a 
downward departure. See id. at 41:13-16 (“The Court knows Mr. Ebbers has a serious heart 
condition.  It needs to be regulated.  There is a complex combination of drugs.  He has regular 
care.  It’s a tricky situation.”).     
 

During the Sentencing Hearing, in addition to considering age and health issues, as set 
forth below, the Court heard from a victim, ruled on the relevant Guidelines range and discussed 
the nature and seriousness of the offense.   At the beginning of the Sentencing Hearing, the Court 
heard from Henry J. Bruen, a former shareholder and employee of WorldCom, who made a lengthy 
statement, see id. at 8:7-16:4, which included the following:  

                                                 
1 The Indictment was the final in a series of charging instruments relating to the same securities-
fraud scheme. 
2 Given the personal details contained in the PSR, the Government has not publicly filed the PSR.  
A copy of the PSR is included in the courtesy copy of the Government’s opposition, provided to 
the Court by hand delivery. 
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Over the last two years, I have suffered the loss of all my savings, medical benefits, 
retirement funds, stock market investments, and personal property assets as a result 
of the financial devastation and inability to replace my personal income stream. . . 
due to no fault of my own.  I was just one of many hard-working employees that 
put their faith and belief in what was and still is a great company, which was 
destroyed by the greed of Bernard Ebbers and his co-conspirators. What happened 
to me as a result of the fraudulent activities of Bernard Ebbers is representative of 
tens of thousands of other employees and investors who had their careers, 
retirement and livelihoods literally destroyed by the layoffs and bankruptcy of 
WorldCom that resulted from the fraud which occurred between 1999 and 2002. 

 
Id. at 14:20-15:9.   
 

As to the Guidelines calculation, the Court ruled that a 26-level enhancement was 
appropriate because the loss exceeded $100 million. See id. at 30:4-33:22.  Specifically, Judge 
Jones found that the loss amount calculated by the Probation Department – over $2 billion – was 
“a reasonable estimate.” Id. at 31:3-6. The Court acknowledged that $200 million was “a second 
alternative reasonable estimate of the loss figure in this case,” id. at 33:1-2, but determined that 
“[i]n [the Court’s] opinion, a figure of $200 million severely underestimates the loss amount, 
precisely because it does not take into account the millions of other investors, who relying on and 
encouraged by Mr. Ebbers’ statements, bought WorldCom stock and continued to hold it until the 
truth came to light,” id. at 33:12-16.  Relatedly, in denying Ebbers’ motion for a downward 
departure on the theory that the loss amount overstated the seriousness of the crime, Judge Jones 
held that Ebbers’ “overlooked the fact that regardless of whether one calculates the loss based on 
the change in market capitalization or the harm suffered by individual investors, this fraudulent 
scheme defrauded the market as a whole as well.  And the loss figure in this case it seems to me 
in no way can be said to overstate the seriousness of the defendant’s conduct.” Id. at 49:3-10.    
 

The Court further found that an enhancement for Ebbers’ leadership role was appropriate.  
See id. at 36:23-37:13 (“The jury heard testimony, which I credit, that Mr. Ebbers was the instigator 
of the fraud.  He repeatedly issued guidance to the investing public knowing that WorldCom was 
not going to meet it.  He submitted 10-Ks and 10-Qs to the SEC knowing those forms contained 
fraudulent numbers . . . .”).   The parties agreed that an enhancement for abuse of a position of 
public trust was appropriate, see id. 37:14-18, and the Court denied the Government’s request for 
an enhancement for obstruction of justice, see id. 38:18-39:8.  In sum, the Court found an offense 
level of 42, yielding a Guidelines range of 30 years to life imprisonment. See id. at 51.  

 
In determining the appropriate sentence, Judge Jones acknowledged Ebbers’ medical 

condition and age.  Although the Court denied Ebbers’ request for a medical condition departure, 
see id. at 49:23-50:11, Judge Jones noted that she took “into account the defendant’s age, his 
serious heart condition, and his charitable works” in determining the appropriate sentence in this 
case,  id. at 60:1-3.  Judge Jones “recognize[d] . . . that this sentence is likely to be a life sentence 
for Mr. Ebbers, [but found] that a sentence of anything less would not sufficiently reflect the 
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seriousness of this crime.” Id. at 60:3-6.  Judge Jones sentenced Ebbers to a below-guidelines term 
of imprisonment of 25 years. See id. at 61:1-6.3 

 
Ebbers appealed his conviction, which was denied in full on January 30, 2006. United 

States v. Ebbers, 458 F.3d 110, 113 (2d Cir. 2006). 
 

Ebbers is currently incarcerated at the Federal Medical Center in Fort Worth, Texas 
(“FMC Fort Worth”).  Ebbers surrendered to BOP custody on September 26, 2006. His Good 
Conduct Release date is July 4, 2028.  
 
II. BOP’s Evaluation and Denial of Ebbers’ Request for Compassionate Release 

 
On or about July 16, 2019, Ebbers submitted a “Compassionate Release Request” to the 

BOP at FMC Fort Worth.4  In support of his request, Ebbers listed two medical conditions: (1) 
“macular degeneration,” which Ebbers describes as “incurable” and “severe,” resulting in Ebbers 
being “legally blind”; and (2) cardiomyopathy, which Ebbers states “has recently worsened.” See 
Ebbers’ Mot., Exhibit 2. 

 
On or about August 7, 2019, Dr. Sergio Mercado, Jr., the Medical Officer at FMC Fort 

Worth, evaluated Ebbers and completed a “Reduction In Sentence Medical Review/Summary” and 
accompanying “Clinical Encounter.”  See RIS Medical Summary, attached hereto as Exhibit C, 
and Clinical Encounter, attached hereto as Exhibit D.  On the same date, a Physical Therapist 
evaluated Ebbers and prepared documents regarding “Physical Self-Maintenance” and 
“Instrumental Activities of Daily Living.” See PT Evaluation, attached hereto as Exhibit E.  As 
part of his evaluation, Dr. Mercado noted that Ebbers informed him that Ebbers “has no difficulty 
navigating around his housing unit or throughout the institution.  He holds a job as an orderly in 
the unit, and has no problems doing that job.”  Exhibit D at 1.  Dr. Mercado also noted that Ebbers’ 
macular degeneration is “progressive and [i]ncurable,” but added that “[t]he BOP has inmates that 
are totally blind (no light perception) and they are able to function perfectly well within a prison 
setting.  As Mr. Ebbers condition worsens, we should be able to make accommodations to house 
him in a safer environment and provide him with assistive devices and/or companions to facilitate 
independent completion of his ADLs.” 5 Exhibit C at 1.  As to Ebbers’ cardiomyopathy, Dr. 
Mercado noted that the “the condition has been managed medically and Cardiology has found 
[Ebbers] to be stable.” Id.  Dr. Mercado further noted that, in or about July 2019, following reports 

                                                 
3 Judge Jones did not impose a fine, and, in light of a settlement agreement reached among the 
Government, Ebbers, and members of the WorldCom class action litigation, did not order Ebbers 
to pay restitution. See id. at 61:10-17 (“I am not imposing restitution in this case because, to the 
extent that it can be made, it is covered by the settlement agreement in the WorldCom securities 
litigation.  Under that agreement, Mr. Ebbers is required to transfer substantially all of his 
remaining cash and noncash assets . . . .”) 
4 The request was submitted by Ebbers’ daughter, Joy Ebbers Bourne. 
5 ADLs stands for Activities of Daily Living.  
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from Ebbers’ housing unit coordinator, BOP conducted a mental health evaluation and “there were 
no concerns for any significant cognitive defects.” Id.6 

 
On or about August 7, 2019, the Warden of FMC Fort Worth approved the 

recommendation to send Ebbers’ request for compassionate release to the BOP Central Office for 
a final decision.  See Robles Mem., attached hereto as Exhibit G.  On or about August 8, 2019, Dr. 
Jeffery D. Allen submitted a memorandum to BOP Associate General Counsel Zachary J. Kelton 
reviewing Ebbers’ medical records in connection with his request for compassionate release. See 
Allen Mem., attached hereto as Exhibit H.  Dr. Allen determined that Ebbers did not qualify for 
compassionate release under the relevant BOP guidelines. See Program Statement 5050.50, 
available at https://www.bop.gov/policy/progstat/5050_050_EN.pdf.  
 

On or about August 12, 2019, the BOP issued a memorandum denying Ebbers’ request for 
compassionate release. See Memorandum from Assistant Director/General Counsel Ken Hyle, 
attached hereto as Exhibit I.   The BOP noted that Ebbers is “closely followed by cardiology and 
ophthalmology, and his treatment providers report that his medical conditions are chronic but 
stable at this time.”  Exhibit I at 1.  The BOP recognized that Ebbers is “legally blind” but further 
noted that Ebbers: (i) “remains capable of independently performing his activities of daily living 
(ADLs) . . . such as bathing, dressing, grooming, toileting, ambulating, using the telephone with 
large numbers, managing his medication with a magnifying glass7, performing light housekeeping, 
and navigating the correctional environment”; (ii) “currently works as a unit orderly and has 
acknowledged he is not having any difficulties performing his duties; and (iii) is “capable of 
navigating stairs on the unit without difficulty.”  Id.     

 
III. Ebbers’ Motion for Compassionate Release  
  

On September 5, 2019, Ebbers filed a motion with the Court for a sentencing reduction 
pursuant to 18 U.S.C. § 3582 and the First Step Act.  In support of his motion, Ebbers lists five 
medical conditions: (1) macular degeneration; (2) cardiomyopathy; (3) diabetes; (4) inguinal 
hernia; and (5) significant weight loss and physical and mental deterioration. See Ebbers Mot. 15-
18.  Ebbers also relies on a letter of support from retired Judge Barbara S. Jones, who sentenced 
Ebbers. Although Judge Jones writes in support of Ebbers’ motion for compassionate release, she 
simply restates the macular degeneration-related issues that Ebbers details in his motion, and 
opines that “given [Ebbers’] serious health problems, [Ebbers] has been punished enough.” Id., 

                                                 
6 On or about September 15, 2019, after the BOP’s denial of Ebbers’ request, the BOP conducted 
a wellness check on Ebbers following reports that Ebbers had been increasingly confused.  See 
September 15, 2019 Clinical Encounter, attached hereto as Exhibit F.  Ebbers “recall[ed] being 
confused at some points but states he is able to care for himself.” Id. at 1.  The BOP concluded 
that Ebbers was “safe to return to the unit [and] was released in stable condition.” Id. at 2.  
7 On or about September 26, 2019, the BOP confirmed that Ebbers has been issued a magnifier.   
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Exhibit 1.8  Notably, Ebbers des not allege, nor could he, that he is receiving inadequate medical 
care at the medical center where he is incarcerated. 
 

With respect to the Section 3553(a) factors, Ebbers notes that his offenses were non-violent 
and that he does not have other criminal history. See id. at 28.  He also emphasizes his charitable 
work.  Finally, Ebbers argues that the nearly 13 years that he has served in prison is adequate 
deterrence, and that 13 years of prison time is in-line with sentences imposed on similarly situated 
defendants. See id. at 29-30. 

 
A. Applicable Law 

 
Under 18 U.S.C. § 3582(c)(1)(A), the Court “may not modify a term of imprisonment 

once it has been imposed except” as provided by the statute. As relevant here, 
 

[T]he court . . . may reduce the term of imprisonment . . . after considering the 
factors set forth in section 3553(a) to the extent that they are applicable, if it finds 
that . . . extraordinary and compelling reasons warrant such a reduction . . . and 
that such a reduction is consistent with applicable policy statements issued by the 
Sentencing Commission . . . . 

Id. 
Before Congress passed the First Step Act, a defendant’s prison term could only be 

modified “upon motion of the Director of the Bureau of Prisons.” See United States v. Johns, 
No. CR 91-392-TUC-CKJ, 2019 WL 2646663, at *1 (D. Ariz. June 27, 2019).  The First Step 
Act amended the statute to permit a defendant to file a motion for compassionate release 
directly with a court, “after the defendant has fully exhausted all administrative rights to appeal 
a failure of the Bureau of Prisons to bring a motion on the defendant’s behalf or the lapse of 30 
days from the receipt of such a request by the warden of the defendant’s facility, whichever is 
earlier. . . .” 18 U.S.C. § 3582(c)(1)(A).  The First Step Act, however, did not alter the 
substantive analysis required to grant a motion for compassionate release. See United States v. 
Willis, 382 F. Supp. 3d 1185, 1187 (D.N.M. 2019) (“Aside from allowing prisoners to bring a 
motion directly, the First Step Act did not change the standards for compassionate release.”). 
 

The United States Sentencing Guidelines contain a provision, Section 1B1.13, 
applicable to motions for sentencing reductions pursuant Section 3582(c)(1)(A).  That section 
provides: 
 

Upon motion of the Director of the Bureau of Prisons under 18 U.S.C. § 
3582(c)(1)(A), the court may reduce a term of imprisonment (and may impose 
a term of supervised release with or without conditions that does not exceed 
the unserved portion of the original term of imprisonment) if, after considering 

                                                 
8 Judge Jones’ recent commentary contrasts with her statements at sentencing in which she deemed 
it appropriate to sentence Ebbers to what she described at the time as effectively a life sentence.  
See Exhibit B at 60:3-6.  
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the factors set forth in 18 U.S.C. § 3553(a), to the extent that they are 
applicable, the court determines that-- 

 
(1)    (A) Extraordinary and compelling reasons warrant the reduction; or 

 
(B) The defendant (i) is at least 70 years old; and (ii) has served at 

least 30 years in prison pursuant to a sentence imposed under 18 
U.S.C. § 3559(c) for the offense or offenses for which the 
defendant is imprisoned; 

 
(2) The defendant is not a danger to the safety of any other person or to the 

community, as provided in 18 U.S.C. § 3142(g); and 
 

(3) The reduction is consistent with this policy statement. 
 
U.S.S.G. § 1B1.13. 

 
Ebbers agrees that subsection (1)(B) is inapplicable. With respect to subsection (1)(A), 

which relates to “extraordinary and compelling reasons” warranting a reduction, the 
Application Notes to Section 1B1.13 describe the circumstances under which “extraordinary 
and compelling reasons” exist. See id. § 1B1.13 comment (n.1). Ebbers argues that he qualifies 
for release under the following subsections: 
 

(A) Medical Condition of the Defendant.— 
. . . 

(ii) The defendant is— 
 

(I) suffering from a serious physical or 
medical condition, 

 
(II) suffering from a serious functional or 

cognitive impairment, or 
 

(III) experiencing deteriorating physical or mental 
health because of the aging process, 

 
that substantially diminishes the ability of the defendant to provide 
self-care within the environment of a correctional facility and from 
which he or she is not expected to recover. 
 
(B) Age of the Defendant.—The defendant (i) is at least 65 

years old; (ii) is experiencing a serious deterioration in 
physical or mental health because of the aging process; and 
(iii) has served at least 10 years or 75 percent of his or her 
term of imprisonment, whichever is less. 
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. . .  
 

(D) Other Reasons.—As determined by the Director of the 
Bureau of Prisons, there exists in the defendant’s case an 
extraordinary and compelling reason other than, or in 
combination with, the reasons described in subdivisions 
(A) through (C). 

 
Id. § 1B1.13 comment (n.1).   

 
As the proponent of the motion, Ebbers bears the burden of proving that “extraordinary 

and compelling reasons” exist. See, e.g., United States v. Butler, 970 F.2d 1017, 1026 (2d Cir. 
1992) (“A party with an affirmative goal and presumptive access to proof on a given issue 
normally has the burden of proof as to that issue.”). 
 

B. Analysis 
 
  The Court should deny Ebbers’ motion.  As detailed further below, Ebbers’ medical 
conditions have been, and remain, manageable within the BOP.  Indeed, Ebbers’ claims about his 
ability to provide self-care are not supported by the medical evaluations performed by the BOP in 
August 2019.   Moreover, in light of the massive fraud that Ebbers perpetrated, with a loss amount 
in the billions and countless victims, including the “market as a whole,” the 3553(a) factors weigh 
heavily against any reduction in his sentence.    
 

First, Ebbers has not demonstrated that he satisfies the Sentencing Guideline’s factors for 
relief based on the “Medical Condition of the Defendant.” See U.S.S.G. § 1B1.13 comment 
(n.1(A)(ii)).  That is, Ebbers has not demonstrated that “serious physical or medical condition[s]” 
or “serious functional or cognitive impairment[s]” have “substantially diminishe[d] [his] ability . 
. . to provide self-care within the environment of a correctional facility.” Id.  Although there is no 
dispute that Ebbers is legally blind, and that his macular degeneration is incurable, Ebbers has no 
issues independently navigating FMC Fort Worth, and indeed works as an orderly.  See Exhibit D, 
at 1.  Moreover, while Ebbers is unable to use a computer, needs assistance to complete his 
commissary list, and requires a magnifier to take medication, he eats, bathes, utilizes the restroom, 
and is well-groomed without assistance. See Exhibit E.  As Dr. Mercado explained, “BOP has 
inmates that are totally blind (no light perception) and they are able to function perfectly well 
within a prison setting.”  Exhibit C at 2.  

 
 In addition, nothing in Ebbers’ motion evidences that his cardiomyopathy, which was 

considered at the time of sentencing, has greatly deteriorated since his sentencing.  Indeed, the 
ongoing medical care provided to Ebbers with respect to his heart issues, for example, 
demonstrates his ability to obtain necessary medical care while incarcerated.  Dr. Mercado 
explained that Ebbers’ cardiomyopathy “has been managed medically and Cardiology has found 
him to be stable.  While it is true that this condition predisposes a person to sudden cardiac death, 
his condition is no worse than many other inmates that are currently at [FMC Fort Worth].” Id. 
Although Ebbers also cites to diabetes and hernias, he does not allege that either have had any 
effect on his ability to provide self-care.    Finally, Ebbers includes a declaration from his daughter 
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noting observations of Ebbers’ physical and mental condition, but, as noted above, in or about July 
2019 and again on or about September 15, 2019, the BOP evaluated Ebbers’ mental health and 
determined that “there were no concerns for any significant cognitive defects.” Id.; see also Exhibit 
F at 2.   

 
Accordingly, Ebbers has not provided any basis for the Court to find that his ability to 

provide self-care within the environment of a correctional facility has, in fact, been diminished by 
any of his conditions. Ebbers is therefore ineligible for release based on the “Medical Condition 
of the Defendant.” See, e.g., United States v. Lynn, No. CR 89-0072-WS, 2019 WL 3082202, at 
*2 (S.D. Ala. July 15, 2019) (denying defendant’s motion for compassionate release because “the 
record lacks any evidence that his ability to care for himself in prison has been substantially 
diminished”); United States v. Heromin, No. 8:11-CR-550-T-33SPF, 2019 WL 2411311, at *2 
(M.D. Fla. June 7, 2019) (concluding that defendant had failed to demonstrate “a foundation for 
compassionate release based on his medical condition” because his medical provider did not 
indicate that defendant’s medical conditions were either terminal or resulted in an inability “to 
‘provide self-care’ within the correctional facility”). 
 

Second, Ebbers has not demonstrated that he satisfies the Sentencing Guideline’s factors 
for relief based on the “Age of the Defendant.” See U.S.S.G. § 1B1.13 comment (n.1(B)).  
Although Ebbers is over 65 years old and has served more than 10 years in prison, Ebbers has not 
demonstrated that “he is experiencing a serious deterioration in physical or mental health because 
of the aging process.” Id.   As detailed above, the Government recognizes Ebbers’ incurable 
macular degeneration, but given Ebbers’ ability to provide self-care, and even hold a job in prison, 
and the BOP’s ability to accommodate and adequately provide for blind inmates, and inmates with 
cardiac conditions and other conditions no worse than Ebbers’ at FMC Fort Worth, Ebbers cannot 
be said to have experienced a “a serious deterioration in physical or mental health” that constitutes 
“extraordinary and compelling reasons” for a reduction in his sentence. 9  Although the application 

                                                 
9 Ebbers has not cited, and the Government is not aware of, any case law specifically interpreting 
“a serious deterioration in physical or mental health because of the aging process.” See U.S.S.G. 
§ 1B1.13 comment (n.1(B)) (emphasis added).   Courts that have analyzed this factor have 
considered the inmate’s ability to provide self-care in prison, see, e.g., United States v. Bellamy, 
No. CV151658JRTLIB, 2019 WL 3340699, at *5 (D. Minn. July 25, 2019) (finding that 
inmate’s “health is seriously deteriorating because of the aging process and that his ability to 
function in a prison facility is substantially diminished as a result”); United States v. Johns, No. 
CR 91-392-TUC-CKJ, 2019 WL 2646663, at *3 (D. Ariz. June 27, 2019) (holding that inmate 
“is on the cusp of or is suffering from a serious physical or medical condition and is experiencing 
deteriorating physical or mental health because of the aging process that substantially diminishes 
his ability to provide self-care within the BOP and from which he is not expected to recover”), or 
have applied an independent fact-based analyses, see, e.g., United States v. Stowe, No. CR H-11-
803 (1), 2019 WL 4673725, at *2 (S.D. Tex. Sept. 25, 2019) (“[A]fter reviewing the exhibits 
attached to the defendant’s motion, the court finds that although the defendant’s physical 
condition may have deteriorated over the last 50 months, the defendant has not shown the 
“serious deterioration of physical … health because of the aging process that would justify 
compassionate release.[”]).  
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of this provision is admittedly the most persuasive aspect of Ebbers’ motion, the Government 
respectfully submits that the Court should not exercise its discretion to release Ebbers based on 
the ailments he references, and in consideration of the 3553(a) factors detailed further below.  

 
Third, Judge Jones’ letter is not an “extraordinary and compelling reason” for a reduction 

in Ebbers’ sentence.  As an initial matter, Judge Jones appears to overlook the fact that she was 
well aware of and considered Ebbers’ cardiac-related health issues, including the BOP’s ability to 
provide adequate care for Ebbers, when she weighed the factors set forth in Section 3553(a) and 
imposed a below-Guidelines sentence of 25 years’ imprisonment on the then 63-year old Ebbers.  
See Exhibit B at 49:23-50:11, 60:2-3.  In addition, in her letter, Judge Jones focuses on Ebbers’ 
macular degeneration, and specifically his ability to read forms and groom himself.  As detailed 
above, however, Ebbers provides self-care in prison, bathes and grooms himself independently, 
uses a magnifying glass to administer his medication, and independently navigates FMC Fort 
Worth.  Perhaps most notably, although there is no reason to believe that Ebbers is nearing death 
(indeed, Dr. Mercado found that “there is no data the leads to giving a  life expectancy that is less 
than 12-18 months” and that Ebbers “scores with a life expectancy of 5 years or more,” Exhibit C 
at 2), Judge Jones expressly stated at the time of sentencing that she understood that the sentence 
she imposed was likely to be a life sentence for Ebbers, but that anything less would not be 
appropriate.  See Exhibit B at 60:3-6.  
 

Finally, even assuming that Ebbers meets one of the categories of relief described above, 
a nearly 50% reduction in Ebbers’ sentence would be grossly insufficient to comply with the 
sentencing goals set forth in Section 3553(a).  The severity of Ebbers’ crimes cannot be overstated.  
Ebbers’ was responsible for one of the largest frauds in history.  As CEO of WorldCom, Ebbers 
directed the massive fraud, which caused tens of thousands of innocent shareholders to suffer 
billions of dollars in losses.  As Judge Jones determined at the Sentencing Hearing, “[a]ny lesser 
sentence also has the potential to create sentencing disparities among defendants convicted of 
securities fraud.” Exhibit A at 60:6-9. 10   Ebbers’ 25-year sentence appropriately reflects the 
seriousness of his offense, provides just punishment, and reflects the need to provide general 
deterrence for massive financial crimes and avoid unwarranted sentence disparities.    
  

                                                 
 
10 In advance of Ebbers’ sentencing in 2005, the Government offered the sentences of John Rigas 
(15 years), Patrick Bennett (22 years) and Steven Hoffenberg (20 years) as “three fairly analogous 
cases within the past ten years.”  See Government Sentencing Memorandum, Dkt. # 295, at 68-73, 
73 (“By any objective measure of the harm caused, Ebbers’ conduct was as detrimental to 
shareholders as that of John Rigas and was demonstratively worse than that of Patrick Bennett and 
Steven Hoffenberg.”). 
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IV. Conclusion 

 
For the foregoing reasons, the Government respectfully requests that the Court deny 

Ebbers’ motion for compassionate release pursuant to 18 U.S.C. § 3582 and the First Step Act. 
 
 

 Respectfully submitted, 
 

 Geoffrey S. Berman 
 United States Attorney 

 
By:   ______/s/_______________________________ 

       Gina Castellano 
 Assistant United States Attorney 
 Southern District of New York  

                (212) 637-2224 
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Bureau of Prisons
Health Services

Clinical Encounter

56022-054EBBERS, BERNARD JInmate Name: Reg #:
/1941Date of Birth: Sex: M

Provider: Darnell, V. LVN
Race: WHITE Facility: FTW

Encounter Date: 09/15/2019 11:34 Unit: D06

Nursing - Evaluation encounter performed at Health Services.

SUBJECTIVE:

Other ProblemChief Complaint:
Wellness check- Per inmates on the unit, "Ebbers has been putting his shirt on as pants,
peeing in the sinks, getting in other inmates beds, and is confused about the time".

Subjective:

Pain:

Provider: Darnell, V. LVNCOMPLAINT 1

No

OBJECTIVE:
Temperature:

Date Time Fahrenheit LocationCelsius Provider

09/15/2019 11:46 FTW 98.4 36.9 Darnell, V. LVN

Pulse:

Date Time Rate Per Minute Location Rhythm Provider

09/15/2019 11:46 FTW 80 Darnell, V. LVN

Respirations:

Date Time Rate Per Minute Provider

09/15/2019 11:46 FTW 18 Darnell, V. LVN

Blood Pressure:

Date Time Value Location Position Cuff Size Provider

09/15/2019 11:46 FTW 122/59 Darnell, V. LVN

Blood Glucose:

Date Time Regular InsulinTypeValue (mg/dl) Provider

09/15/2019 11:46 FTW 136 Unknown Darnell, V. LVN

SaO2:

Date Time Value(%) Air Provider

09/15/2019 11:46 FTW 100 Room Air Darnell, V. LVN

Weight:

Date Time Lbs Kg Waist Circum. Provider

09/15/2019 11:46 FTW 156.8 71.1 Darnell, V. LVN

Exam:
General

Affect

Yes: Pleasant, Cooperative

Appearance

Yes: Alert and Oriented x 3

Skin

General

Yes: Within Normal Limits

Bureau of Prisons - FTWGenerated 09/15/2019 13:48 by Darnell, V. LVN Page 1 of 3

Case 1:02-cr-01144-VEC   Document 354   Filed 10/04/19   Page 99 of 111



56022-054EBBERS, BERNARD JInmate Name: Reg #:
/1941Date of Birth: Sex: M

Provider: Darnell, V. LVN
Race: WHITE Facility: FTW

Encounter Date: 09/15/2019 11:34 Unit: D06

Exam:
Face

General

Yes: Symmetric

Mouth

General

Yes: Within Normal Limits, Poor Oral Hygiene

Pulmonary

Observation/Inspection

Yes: Within Normal Limits

Cardiovascular

Observation

Yes: Within Normal Limits

Peripheral Vascular

General

Yes: Within Normal Limits

Abdomen

Inspection

Yes: Within Normal Limits

Gastrointestinal

General

Yes: Within Normal Limits

Genitourinary

General

Yes: Within Normal Limits

ASSESSMENT:

No Significant Findings/No Apparent Distress

It was reported this AM in pill line that inmate Ebbers has been increasingly confused. Per inmates on the unit inmate
Ebbers has been getting into other peoples beds, he has been urinating in the sinks on the unit, hes confused about the
time, and has been witness using a shirt as pants to go to chow.
I went to the unit to perform a wellness check on inmate Ebbers, it was noted he was in visitation. At visitation, he was
noted to be visiting a man and a woman, he appears to be groomed appropriately, and was eating a biscuit. Inmate
appeared to be in no distress, or discomfort. I instructed the visitation officers to notify me when his visitation was over.
I approached inmate Ebbers and informed him that after visit I would like to bring him to medical to check on him, to
which he agreed.
At approx. 1115, visitation informed me that he was ready to leave visit, I escorted him to medical from visitation, he
ambulates with a steady gate, answers questions appropriately and is cooperative.
During evaluation it is noted the inmate is AAOx3, he is able to verbalize needs, recalls being confused at some points
but states he is able to care for himself, and carries on a job mopping the upstairs closets.
Inmate is able to verbalize how many medications he takes a day and instructed me on his method for ensuring he takes
the right medications, he states he is able to see well enough to read the pill bottles.
Per inmate he does recall going to the wrong room however, he states he realizes he is in the wrong room and he found
the correct room.
At this time the inmate appears safe to return to the unit, he was released in stable condition, instructed to notify staff of
change or worsening in condition, inmate verbalized understanding.

Bureau of Prisons - FTWGenerated 09/15/2019 13:48 by Darnell, V. LVN Page 2 of 3
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56022-054EBBERS, BERNARD JInmate Name: Reg #:
/1941Date of Birth: Sex: M

Provider: Darnell, V. LVN
Race: WHITE Facility: FTW

Encounter Date: 09/15/2019 11:34 Unit: D06

PLAN:

Disposition:

Follow-up at Sick Call as Needed
Return Immediately if Condition Worsens

Patient Education Topics:

ProviderHandout/TopicDate Initiated Format Outcome
Access to Care Darnell, V.09/15/2019 Counseling Verbalizes

Understanding

Copay Required:No Cosign Required: Yes

Telephone/Verbal Order: No

Completed by Darnell, V. LVN on 09/15/2019 13:48

Requested to be cosigned by  Eilert, Charles D.O..

Cosign documentation will be displayed on the following page.

Bureau of Prisons - FTWGenerated 09/15/2019 13:48 by Darnell, V. LVN Page 3 of 3
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Bureau of Prisons
Health Services
Cosign/Review

56022-054EBBERS, BERNARD JInmate Name: Reg #:
Date of Birth: /1941 Sex: M

Provider: Darnell, V. LVN
Race: WHITE
Facility: FTW09/15/2019 11:34Encounter Date:

Cosigned by Eilert, Charles D.O. on 09/16/2019 06:10.

Bureau of Prisons - FTW
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       U.S. Department of Justice 

      Federal Bureau of Prisons 

       
                    Washington, D.C. 20534 
           
          August 8, 2019  
         
MEMORANDUM FOR ZACHARY J. KELTON 
   ASSOCIATE GENERAL COUNSEL 

  
FROM: Jeffery D. Allen, M.D., Medical Director 
 Health Services Division 

 
SUBJECT: EBBERS, Bernard 

Register Number:  56022-054 
Reduction in Sentence Request 

 
This is in response to your request for a review of a reduction 
in sentence (RIS) submission provided for in 18 USC §3582 
(c)(1)(A) for Bernard Ebbers, Reg. No. 56022-054.  
 
Mr. Ebbers is a 77-year-old male with a medical history of  
hyperlipidemia, hypertension, cardiomyopathy, heart failure, 
macular degeneration, low vision in both eyes and considered 
legally blind, and inguinal hernia.  Mr. Ebbers is closely 
followed by cardiology and ophthalmology, and according to 
treatment providers, Mr. Ebbers medical conditions are chronic 
but stable at this time.  Although Mr. Ebbers is visually 
impaired he is still capable of performing his Activities of 
Daily Living (ADLs) and Instrumental Activities of Daily Living 
(IALDs) independently such as: bathing, dressing, grooming, 
toileting, ambulating, using the phone with large numbers, 
managing his medication with a magnifying glass, light 
housekeeping, and navigating the correctional environment.  Mr. 
Ebbers is currently working as a unit orderly and has 
acknowledged that he is not having any difficulties performing 
his duties.  Mr. Ebbers is physically active and is capable of 
navigating stairs on the housing unit without difficulties.  
There is no indication that Mr. Ebbers has received services or 
training that can teach him how to live more independently with 
his blindness.  These services and trainings would likely 

Case 1:02-cr-01144-VEC   Document 354   Filed 10/04/19   Page 107 of 111



improve his ability to function independently as his visual 
impairment progresses.              
 
Based on our review of the medical record, Mr. Ebbers does not 
meet the BOP elderly with medical conditions RIS criteria. He is 
independent with the majority of his ADL and IADL needs, and is 
not experiencing deteriorating mental or physical health that 
substantially diminishes his ability to function in a 
correctional environment.  He further does not meet the 
debilitated RIS criteria as he is not confined to a bed or 
wheelchair for more than 50% of his waking hours.   
 
If I can offer any further information on the matter, please do 
not hesitate to contact me.  
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           Zachary J. Kelton
           for

Case 1:02-cr-01144-VEC   Document 354   Filed 10/04/19   Page 110 of 111



Case 1:02-cr-01144-VEC   Document 354   Filed 10/04/19   Page 111 of 111




