'

VOLUNTARY COMPLIANCE AGREEMENT BETWEEN THE UNITED STATES OF.
AMERICA AND THE CITY OF NEW YORK, THE NEW YORK CITY DEPARTMENT
OF CORRECTION, AND THE NEW YORK CITY HEALTH AND HOSPITALS
CORPORATION
UNDER THE AMERICANS WITH DISABILITIES ACT

This voluntary compliance agreement (“Agreement”) is entered by and among the United
States of America (the “United States”) and the City of New York, the New York City
Department of Correction (“DOC”), and the New York City Health and Hospitals Corporation
(“HHC”) (the City of New York, DOC, and HHC are collectively referred to herein as the
“City™).

WHEREAS, the United States and DOC entered into a voluntary compliance agreement
dated August 5, 2004, which imposed various obligations on DOC with respect to Title II of the
Americans with Disabilities Act of 1990 (“ADA”), 42 U.S.C. §§ 12131-12134 (Title 1I), and the
Department of Justice’s implementing regulation, 28 C.F.R. Part 35, and which terminated on
August 5, 2007, without further litigation;

WHEREAS, the United States Attorney’s Office for the Southern District of New York
(“SDNY?™) initiated an investigation after receiving complaints that DOC violated the ADA
several years after the termination of the voluntary compliance agreement;

WHEREAS, SDNY representatives, along with a consultant in the field of architecture,
conducted on—site inspections of: (a) the North Infirmary Command (“NIC”) Annex, including
Dormitory 3 of the NIC Annex where DOC houses male inmates with significant mobility and/or

visual impairments; (b) the area of Rose M. Singer Center (“RMSC”’) where DOC houses female

inmates with significant mobility and/or visual impairments and the common areas used by these




inmates; and (c) the Central Visits Control Building and the visitation areas of each of the jails
operated by DOC, |

WHEREAS, the SDNY requested, received, and reviewed voluminous materials in
connection with its investigation, including but not limited to DOC’s policies and training
concerning the ADA, records relating to requests for accommodations submitted by or on behalf
of inmates during the period 2012 through 2015, and information concerning the availability of
services and programs at different DOC facilities;

WHEREAS, DOC has fully cooperated with the SDNY’s investigation;

WHEREAS, the SDNY concluded that certain areas inspected did not comply with
accessibility standards and that inmates with disabilities are denied an equal opportunity to
participate in and benefit from certain services, programs, and activities;

WHEREAS, the SDNY issued three letters setting forth the specific findings of its
investigation, which are dated October 24, 201 3,‘ July 22, 2015, and July 6, 2016;

WHEREAS, following receipt of the SDNY’s findings letters, DOC made modifications
to address some of the architectural issues identified by the SDNY;

WHEREAS, HHC began providing health care services to inmatesyin August 2015, was
not a party to the prior voluntary compliance agreement between the United States and DOC, and
has agreed to be a party to this Agreement because it is currently responsible for identifying and
addressing the medical needs of inmates with disabilities;

WHEREAS, the United States and the City agree that settlement of this matter without
litigation is in the public interest and that this Agreement is the appropriate means of resolving

these matters;




WHEREAS, DOC has a legitimate penological interest in providing all inmates with
disabilities equal access to services and programs in accordance with the requirements of Title II
of the ADA; |

WHEREAS, this Agreement does not contain any admission of wrongdoing by the City
of New York, DOC, or HHC,;

WHEREAS, the United States and the City have the mutual goal of ensuring that DOC
and HHC comply with the requirements of Title II of the ADA;

NOW, THEREFORE, the parties stipulate and agree as follows:

I. DEFINITIONS

1. The term “ADA complaint” means any complaint by an inmate, or by another
person on behalf of an inmate, alleging any conduct that would be prohibited by the ADA.
2. The term “alteration” means a change to a facility that affects or could affect the

usability of the facility or any part thereof.

3. The term “auxiliary aids and services” is defined as set forth in 28 C.F.R.
§ 35.104.
4. The term “business days” means a day which is not a Saturday, Sunday, or legal

holiday on which banks or other public institutions are closed in New York City.
5. The term “effective date” means the date of the last signature below consenting to
this Agreement.
6. The term “facility” means any DOC command or institution which is operated by
DOC and/or HHC, with the exception of any facility used to house inmates under the age of 18.
7. The term “hearing aid compatible telephone” means a telephone that complies

with 47 U.S.C. § 610 andthe regulations promulgated thereunder.




8. To “implement” a policy, procedure, system, or other remedial measure means
putting in place the policy, procedure, system, or other remedial measure, including informing all
appropriate personnel as needed or as required by this Agreement, and consistently following,
applying, or using the policy, procedure, system, or other remedial measure.

9. The term “include” or “including” means “include, but is not limited to” or
“including, but not limited to.”

10. The term “inmate” means any individual detained at, or otherwise housed, held,
or confined in one of the facilities.

11.  The term “inmates with disabilities” means inmates who have a “disability” as set
forth in the ADA. 42 U.S.C. § 12102.

12.  The term “parties” means the United States, the City of New York, DOC, and
HHC, collectively.

13.  The term “request for an accommodation” means any request by an inmate, or on
behalf of an inmate, for use of an auxiliary aid or service, an assistive device or equipment, a
change in placement, an architectural modification, or any other modification of a policy,
procedure, or practice so that inmates with disabilities may have equal access to a service,
program, or activity or use a facility in a manner consistent with that of a similarly-situated
inmate without a disability.

14.  The term “substantial compliance” means achieving a level of compliance that
does not deviate significantly from the terms of this Agreement.

II. ARCHITECTURAL ISSUES

1. Exhibit 1 to this Agreement sets forth elements of the NIC Annex that, according

to the SDNY’s architecture consultant at the time of the SDNY’s inspection, did not comply with




the 1991 ADA Standards for Accessible Design (“1991 Standards™), as well as the modifications
necessary to comply with the 2010 ADA Standards for Accessible Design (“2010 Standards™).
Exhibit 2 to this Agreement sets forth elements of RMSC that, according to the SDNY’s
architecture consultant at the time of the SDNY’s inspection, did not comply with the 1991
Standards, as well as the modifications necessary to comply with the 2010 Standards. Exhibit 3
to this Agreement sets forth elements of the Central Visits Control Building and the visitation
areas of the facilities that, according to the SDNY’s architecture consultant at the time of the
SDNY’s inspection, did not comply with the 1991 Standards, as well as the modifications
necessary to comply with the 2010 Standards. Exhibits 1, 2, and 3 specify whether each item
falls within Category A, Category B, or Category C. DOC has represented that completion of
the Category C modifications will require the retention of an external contractor which requires
capital project approval under City of New York rules and regulations.

2. DOC shall complete the modifications to the NIC Annex, RMSC, and the Central
Visits Control Building as follows:

a. Within 9 months of the effective date, DOC shall complete the Category A
modifications as specified in Exhibits 1, 2, and 3, and ensure that the identified elements comply
with the 2010 Standards.

b. Within 18 months of the effective date, DOC shall complete the
Category B modifications as specified in Exhibits 1, 2, and 3, and ensure that the identified
elements comply with the 2010 Standards.

C. No later than May 15, 2021, DOC shall complete the Category C
modifications for the Central Visits Control Building as specified in Exhibit 3, and ensure that

the identified elements comply with the 2010 Standards.




d. No later than May 15, 2022, DOC shall complete the Category C
modifications for RMSC as specified in Exhibit 2 and Exhibit 3, and ensure that the identified
elements comply with the 2010 Standards.

e. No later than May 15, 2023, DOC shall complete the Category C
modifications for the NIC Annex as specified in Exhibit 1, and ensure that the identified
elements comply with the 2010 Standards.

3. DOC shall complete the modifications to the visitation areas of all facilities other
than RMSC, the NIC Annex, and the Central Visits Control Building as follows:

a. Within 9 months of the effective date, DOC shall complete the Category A
modifications as specified in Exhibit 3, and ensure that the identified elements comply with the
2010 Standards.

b. Within 18 months of the effective date, DOC shall complete the
Category B modifications as specified in Exhibit 3, and ensure that the identified elements
comply with the 2010 Standards.

c. DOC has represented that it intends on closing facilities on Rikers Island
on a rolling basis over the next 10 years. In light of these representations, the parties agree as
follows:

1. By December 31, 2024, all visitation areas being used at any
facility shall comply with 28 C.F.R. § 35.151 and the 2010 Standards (or whatever version of the
ADA Standards for Accessible Design are in effect at the time of the new construction or
alteratiqn). This provision does not apply to the visitation area of a specific facility if that
facility remains open as of December 31, 2024, but, as of that date, is expected to no longer be in

use during the calendar year 2027.




il. To the extent that any of the facilities referenced in Exhibit 3
continue to be in operation and housing inmates as of December 31, 2024, and are expected to
continue to be in use during the calendar year 2027, DOC shall complete the Category C
modifications to the visitation area of such facility as specified in Exhibit 3 by December 31,
2024.

iii. DOC may seek a reasonable extension of the December 31, 2024,
deadline in this subparagraph 3(c) with respect to the visitation area of a specific facility for good
cause. The parties shall meet in good faith to agree upon a reasonable extension of time under
such circumstances.

4. DOC shall not be required to make modifications to a specific facility required by
this Section if inmates are no longer being housed in the facility at the time the modification is
supposed to be completed.

5. To the extent DOC decides during the term of this Agreement to designate a
housing area other than Dormitory 3 of the NIC Annex as the primary placement for male
inmates with significant mobility and visual impairments, DOC shall ensure that the programs,
services and activities in the designated housing area, as well as common areas used by inmates
placed in the housing area, meet the requirements of 28 C.F.R. § 35.150 or § 35.151 as
applicable, and that any alterations made to such housing area comply with the 2010 Standards
béfore inmates with significant disabilities are placed there. To the extent DOC decides during
the term of this Agreement to designate a housing area other than the area in RMSC currently
used as the primary placement for female inmates with significant mobility and visual
impairments, DOC shall ensure that the programs, services and activities in the designated

housing area, as well as common areas used by inmates placed in the housing area, meet the




requirements of 28 C.F.R. § 35.150 or § 35.151 as applicable, and that any alterations made to
such housing area comply with the 2010 Standards before inmates with disabilities are placed
there.

6. The construction of any new facility or part of a facility, or the alteration of an
existing facility, shall comply with 28 C.F.R. §§ 35.1 51 and the 2010 Standards (or whatever
version of the ADA Standards for Accessible Design are in effect at the time of the new
construction or alteration).

7. DOC agrees to retain or otherwise have a qualified ADA consultant to assist in
the design of any new facilities to assure compliance with 28 C.F.R. § 35.151 and the 2010
Standards (or whatever version of the ADA Standards for Accessible Design are in effect at the
time of the new construction or alteration). DOC shall provide the SDNY an opportunity to
review the architectural plans for the design of the visitation areas of such new facilities within
60 days after completion of the plans. DOC will notify the SDNY that DOC will be providing
the architectural plans to the SDNY for its review at least 30 days before circulating the plans.
The SDNY shall provide any recommendations for revisions to the design of the visitation areas
of the new facilities to ensure compliance with the ADA within 30 days of receiving the
architectural plans.

8. DOC shall retain or otherwise have an Independent Licensed Architect, as set
forth in Section X, to monitor compliance with the modifications required by Paragraphs II.2 and

11.3 above and set forth in Exhibits 1-3, as well as compliance with Paragraph I1.5 above.




III. SERVICES, PROGRAMS, AND ACTIVITIES

1. The City shall provide inmates with disabilities equal access to the services,
programs, and activities that are available to similarly-situated inmates without disabilities. This
includes, but is not limited to, all vocational, educational, rehabilitative, recreational, early
release, support, treatment, and/or religious services, programs, and activities.

2. The City shall provide appropriate auxiliary aids and sefvices to inmates with
disabilities where such aids and services are necessary to afford such inﬁates the opportunity to
participate in, or benefit from, services, programs, and activities on an equal basis with similarly-
situated inmates without disabilities.

. Auxiliary aids and services that will be made available to inmates who are
deaf, have hearing loss, or who have speech disabilities include, but are not limited to, the
following: qualified sign language and oral interpreters, note takers, telephone handset
ampliﬁeré, hearing aid compatible telephones, assistive listening devices, hearing aids,
captioning telecommunication devices (TTY device), or other effective methods of making
aurally delivered materials available to inmates with hearing impairments and/or speech,
learning, or developmental disabilities.

b. Auxiliary aids and services that will be made available to inmates who are
blind or have low vision include, but are not limited to, the following: assistance in moving
about a facility, written and reading materials in alternative formats such as Braille and large
print, screen reader devices, audio books, verbal updates regarding schedules and activities, or
other effective methods of making visually delivered materials available to inmates with visual

impairments.




c. On at least a quarterly basis, the Disability Rights Coordinator for Inmates
(“DRCTI”) or his/her designee shall contact the following categories of inmates to inquire whether
they are in need of auxiliary aids and services or other accommodations: (i) male inmates with
mobility and/or visual impairments housed in Dormitory 3 of the NIC Annex, or any other
housing area used as a primary placement for male inmates with significant mobility and/or
visual impairments; and (ii) female inmates housed in the area of RMSC where DOC houses
female inmates with significant mobility and/or visual impairments, or any other housing area
used as a primary placement for female inmates with significant mobility and/visual
impairments.

3. The City shall provide safe and appropriate assistive devices and/or medical
equipment, such as wheelchairs, canes, crutches, walkers, trapeze bars, prostheses, orthopedic
shoes, braces, mattresses, and other medically necessary equipment, as required to meet the
needs of inmates with disabilities. If DOC determines that the use of a specific assistive device
or medical equipment by an inmate would raise security concerns or pose a threat to the safety of
staff, inmates, or others, DOC shall specifically document the basis for that determination and
advise the inmate in writing of the determination. DOC shall continue to consider alternative
ways to meet the inmate’s needs in the event it is determined that a specific device or equipment
poses a security or safety concern.

4. Except as provided in Paragraph II1.5 below, DOC uniformed staff may direct the
confiscation of an inmate’s assistive device or medical equipment only if (a) the inmate uses the
device or equipment in a manner that raises security concerns or poses a threat to the safety of
staff, inmates, or others; and (b) a supervisor agrees that confiscating the device or equipment

serves a legitimate security purpose. The supervisory approval shall be obtained at the time of
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the confiscation if a supervisor is immediately available or within 24 hours of the confiscation if
a supervisor is not immediately available. If an inmate’s device or equipment is confiscated, the
facility’s Deputy Warden of Security, medical staff, and the DRCI shall be promptly advised in
writing that the device or equipment has been confiscated and the factual basis for doing so.
Medical staff shall then promptly re-evaluate the inmate’s medical status and need for the device
or medical equipment. If medical staff determine that the device or equipment continues to be
medically necessary, the device or equipment shall be returned to the inmate unless the facility’s
Warden or his/her designee determines that this would pose a security or safety risk and
documents the basis for that determination, in which case the City shall consider alternative ways
to meet the needs of the inmate. Nothing in this paragraph shall be deemed to preclude DOC
from, upon an inmate’s intake, temporarily taking an inmate’s assistive device that poses a
security risk and replacing it with an equally effective assistive device that does not pose such a
security risk, provided that medical staff shall then promptly evaluate that inmate to ensure that
the alternative assistive device meets the inmate’s needs (e.g., replacing a metal cane with a
wooden cane at intake).

5. If DOC uniformed staff have reason to believe that an inmate ‘may not have a
legitimate need for an assistive device or medical equipment, staff may provide that information
to HHC medical staff. If HHC medical staff determines that the inmate does not have a
legitimate need for the assistive device or medical equipment, DOC may confiscate the assistive
device or medical equipment. If the inmate refuses to be examined by HHS medical staff in
order to assess the inmate’s need for the medical device or equipment, DOC may confiscate the
assistive device or equipment until the inmate agrees to be examined provided that the inmate’s

refusal is documented.
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6. HHC will follow accepted protocols and guidelines for maintaining in a safe and
operable condition wheelchairs and other assistive devices and medical equipment used by
inmates. The City shall promptly address any complaints from inmates with disabilities
concerning the functioning or condition of any auxiliary aid, assistive device, or medical
equipment.

IV. TELECOMMUNICATIONS SERVICES FOR INMATES WITH HEARING OR
SPEECH IMPAIRMENTS

1. DOC shall provide inmates who are deaf, have hearing loss, or have speech
disabilities with access to a TTY dévice, a hearing aid compatible telephone, and the New York
Relay Service. Within 12 months of the effective date, DOC shall initiate a pilot program of the
Video Relay Service (or a method of communication that is comparable to a Video Relay
Service and allows inmates to communicate via a video link) in at least one facility. Within 36
months of the effective date, DOC shall provide all inmates who are deaf, have hearing loss, or
have speech disabilities with access to a Video Relay Service (or a method of communication
that is comparable to a Video Relay Service and allows inmates to communicate via a video
link). DOC shall continue to maintain at least two TTY devices in each jail, which shall be
maintained in working condition, until such time as the Video Relay Service (or a method of
communication that is comparable to a Video Relay Service and allows inmates to communicate
via a video link) is installed in the facility.

2. To the extent DOC places a time limit on inmate telephone calls, DOC shall
continue to allow all inmates who use a TTY device to place a telephone call at least three times
the Iength of time permitted for calls by other inmates because of the additional time associated

with communicating via a TTY device.
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V. DISABILITY RIGHTS COORDINATOR FOR INMATES

1. Since 2005, DOC has designated a staff member to serve as the DRCI. DOC
shall provide the DRCI with sufficient authority, staff, and resources to facilitate compliance
with the fequirements of this Agreement and the ADA. The DRCI shall report directly to the
Commissioner of the Department or a designated Deputy/Associate/Assistant Commissioner.

VI. INMATE ASSESSMENT

1. Within 24 hours of being taken into DOC custody, all inmates shall be
appropriately screened and evaluated by a properly trained health care professional to determine
appropriate housing. This evaluation shall include an assessment of whether inmates have any
physical, mental, intellectual, or developmental disability and needs an accommodation,
including auxiliary aids and services, assistive devices, and medical equipment. Inmates also
shall be given an opportunity to disclose their disability through self-identification. HHC staff
shall ask inmates with disabilities whether they would like to request an accommodation. HHC
staff shall document the results of the evaluation or self-identification, as well as whether the
inmate requests an accommodation.

2. At the time an inmate is transferred to DOC staff for housing, HHC shall advise
DOC in writing of any instance where an inmate has been prescribed an assistive device or
medical equipment, has been identified by HHC as needing an accommodation, or should be
placed in specific housing due to the inmate’s disability.

VII. PLACEMENT

1. DOC shall place inmates with disabilities in housing units that are appropriate for
their individual needs based on their disability and classification. DOC shall place inmates with

vision or mobility disabilities in accessible housing units where they will have access to all areas
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of the facility that inmates are permitted to use, including but not limited to common housing
areas, recreational areas, worship areas, libraries, dining areas, visitation areas, medical treatment
areas, mental health treatment areas, and areas where educational or vocational programs atre
offered. To the extent that inmates with vision or mobility disabilities placed in the NIC Annex
or RMSC do not have access to a particular area due to a barrier identiﬁed in Exhibits 1 or 2 to
this Agreement because the required modification has not yet been completed, DOC shall make
all reasonable efforts to provide the' inmate with access to that area or alternative areas where
similar programs and services are available.

2. Upon an inmate’s admission into DOC custody, DOC shall continue to provide
the inmate with written information describing his or her rights under the ADA, how to submit a
request for accommodation or ADA complaint, the name and contact information for the DRCI,
and the resources available for inmates with visual, hearing, mobility, or other impairments.

3. DOC shall, in a manner consistent with Section VIII of this Agreement, promptly
respond to any request by or on behalf of an inmate to be transferred to a more accessible
housing unit, and shall consult with HHC regarding such request as needed.

4. When DOC transfers an inmate with a disability to another facility, the facility’s
Warden or Deputy Warden shall be advised of information known to DOC concerning the
inmate’s disability and the nature of any accommodation needed by the inmate, including any
auxiliary aids and services or medical devices and equipmeﬁt.

5. The City shall track in a reliable, accurate, and computerized manner the
following information on inmates who have been identified as having a disability and require an
accommodation, including any auxiliary aids and services or medical devices and eqﬁipment:

a. The inmate’s name and identification number.
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b. The inmate’s current placement.
c. The nature of any identified accommodation needed.
d. Any accommodation that has been provided to the inmate and when the

accommodation was provided.

VIII. PROCEDURES GOVERNING REQUESTS FOR ACCOMMODATIONS
AND ADA COMPLAINTS

1. DOC shall revise its policiés and procedures governing the manner in which
requests for accommodations and ADA complaints are submitted, processed, reviewed, resolved,
and tracked. The revised policies and procedures (“Updated Directive™) shall be subject to the
approval of the SDNY, which shall not be unreasonably withheld.

2. Within 60 days of the effective date, DOC shall submit to the SDNY a draft of the
Updated Directive for réview, and the SDNY shall provide any comments or suggestions within
30 days thereafter. DOC shall consider the SDNY’s comments and suggestions and submit the
revised version to the SDNY for final review and approval within 30 days of receipt of the
SDNY’s comments and suggestions. Within 60 days of the SDNY’s approval of the Updated
Directive, DOC shall adopt and implement th¢ Updated Directive, and shall post in all housing
areas, intake areas, medical clinics, law libraries, and counseling services units a notice to
inmates announcing the adoption and implementation of the Updated Directive and a summary
of its contents. DOC shall provide new inmates with a written summary of the Updated
Directive.

3. The Updated Directive shall include the following:
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a. A requirement to provide accommodations to inmates with disabilities so
that such inmates have equal access to the services, programs, and activities available to
similarly-situated inmates without disabilities.

b. A requirement that all requests for accommodations and ADA complaints
be addressed in a prompt manner.

C. Direction on how inmates, or individuals acting on their behalf, may
submit requests for accommodations or ADA complaints.

d. A requirement that staff, when appropriate, be available to assist inmates
with completing any necessary paperwork in connection with a request for accommodation or
ADA complaint. The Updated Directive shall require the DRCI or his/her designee or, when
appropriate, medical staff, to confer with an inmate or his/her representative within five business
days of receipt of the request for accommodation or ADA complaint if what is being sought is
not clear or if additional information is needed to evaluate and respond to the request or
complaint, absent exceptional circumstances that shall be documented.

e. A requirement that any forms used to submit a request for accommodation
or ADA complaint, or appeal a determination with respect to such a request or complaint, be
accessible to all inmates and be available in all housing areas, intake areas, medical clinics, law
libraries, and counseling services units.

f. A requirement that DOC provide prompt written acknowledgment of the
receipt of any request for accommodation or ADA complaint to the inmate and/or the individual
who submitted the request or complaint on behalf of the inmate.

g. A description of the process by which requests for accommodations and

ADA complaints will be processed, reviewed, and resolved. The Updated Directive shall
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identify the role and responsibilities of the DRCI and any other staff members responsible for
reviewing and addressing requests for accommodations and ADA complaints.

h. The Updated Directive shall specify the circumstances that warrant
denying a request for accommodation, which shall be consistent with the defenses set forth in the
ADA.

1. The Updated Directive shall specify the timeframe for determining
whether to grant or deny a request for accommodation, which shall not exceed 10 business days
after the date of its submission, absent exceptional circumstances that shall be documented.

j. A requirement that the DRCI or his/her designee promptly advise the
inmate in writing of the determination with respect to requests for accommodations and ADA
complaints and the basis for the determination. If ‘the request or complaint was submitted by an
individual on behalf of the inmate, DOC also shall promptly advise that individual in writing of
the determination and the basis for the determination, provided that the individual submits an
appropriate release executed by the inmate authorizing disclosure of such information.

k. A requirement that the DRCI take reasonable steps to confirm with
appropriate facility staff that, once approved, a requested accommodation is actually provided to
the inmate in a timely manner. The Updated Directive shall require the DRCI or his/her
designee to report any failure to provide abproved accommodations to the Commissioner of the
Department or the Deputy/Associate/Assistant Commissioner to whom the DRCI reports.

L A requirement that inmates be advised of their right to appeal any denial
of a request for an accommodation. The Updated Directive shall include a description of the

process to appeal the denial and how such appeals will be processed, reviewed, and resolved.
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4. DOC staff and HHC medical staff shall consult and coordinate efforts as
necessary to respond to requests for accommodations and ADA complaints. When it is
necessary for HHC medical staff to evaluate the condition or medical needs of an inmate to
respond to a request for accomfnodation, medical staff shall convey in writing to the DRCI or
his/her designee whether the inmate needs the requested accommodation.

5. DOC shall track in a reliable, accurate, and computerized manner the following

information concerning each request for accommodation and ADA complaint that is submitted to

DOC:

a. The source of the request for accommodation or ADA complaint.

b. The inmate’s name and identification number.

c. The inmate’s current facility placement.

d. The date that the request for accommodation or ADA complaint was
submitted.

e. The date that an acknowledgment of receipt of the request for

accommodation or ADA complaint was sent.

f. The nature of the inmate’s alleged disability.

g. A brief summary of the nature of the request for accommodation or ADA
complaint,

h. A brief description of the steps taken by DOC to process, review, and
resolve the request for accommodation or ADA complaint.

i The resolution of the request for accommodation or ADA complaint, and

the date a response was conveyed to the inmate.
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j. If the request for accommodation is denied or modified, the basis for the
decision.

k. If the request for accommodation is granted, the date the accommodation
was provided to the inmate.

L If the request for accommodation is denied and an appeal of that
determination is made, the date the appeal was submitted and how the appeal was resolved.

6. The computerized system used to track the information set forth in Paragraph
VIIL5 above shall have the capability to generate aggregate reports. DOC shall utilize the
system and the aggregate reports to determine whether it is adequately meeting the needs of
inmates with disabilities and adequately responding to and addressing requests for
accommodation and ADA complaints.

7. DOC shall maintain copies of all requests for accommodations and ADA
complaints for the duration of the Agreement. DOC also shall maintain all records reflecting the
processing, review, and resolution of requests for accommodations and ADA complaints for the
duration of the Agreement.

IX. TRAINING

1. Within 180 days of the effective date, DOC shall develop a training program
(“ADA Training”) for staff that, ata mihimum, includes effective instruction on:

a. DOC’s legal obligations under the ADA and Section 504 of the
Rehabilitation Act.
b. Providing inmates with disabilities equal access to the services, programs,

and activities that are available to similarly-situated inmates without disabilities.
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c. The availability and use of auxiliary aids and services for various types of
disabilities, and how to access such auxiliary aids and services.

d. The procedures for how requests for accommodations and ADA
complaints are to be submitted, processed, reviewed, resolved, and tracked, including the
contents of the Updated Directive.

e. The role and responsibilities of the DRCI.

f. Disability awareness and sensitivity.
g. The requirements of this Agreement.
2. The ADA Training shall be incorporated into the mandatofy pre-service training
program at the Academy.

3. Within 12 months of the effective date, the ADA Training shall be provided to all
DOC uniformed staff and HHC staff regularly assigned to the NIC Annex and the area of RMSC
where DOC houses female inmates with significant mobility and/or visual impairments. Within
24 months of the effective date, the ADA Training shall be provided to all DOC uniformed staff
and HHC staff regularly assigned to all other DOC facilities.

4. The City shall require all staff who complete the ADA Training to sign an
attendance sheet stating that he or she attended and completed the training program, the date of
the training, and the location of the training. Copies of such attendance records shall be
maintained for the duration of this Agreement.

X. INDEPENDENT LICENSED ARCHITECT

1. Within six months of the effective date, the City shall retain an Independent
Licensed Architect (“ILA”) knowledgeable about the architectural accessibility requirements of

the ADA and Section 504 of the Rehabilitation Act. The ILA, paid by the City without regard to
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outcome, must be approved by the United States. The ILA shall act independently to assess
compliance with the requirements of Paragraphs II.2 and I1.3 by evaluating whether remediation
of the violations identified in Exhibits 1-3 of this Agreement comply with the applicable
accessibility standards.

2. The ILA shall conduct semi-annual inspections in order to assess compliance with
Paragraphs I1.2, I3, and I1.5. - The ILA shall only inspect areas referenced in these Paragraphs
and Exhibits 1-3 of this Agreement. The ILA shall impartially prepare written repérts setting
forth his or her findings, which will include photographs showing whether each violation has
been remediated. The ILA will provide its reports and photographs to the United States and
DOC within 60 days of completing each semi-annual inspection.

3. The ILA will be considered a neutral inspector for purposes of assessing
compliance with the ADA pertaining to the areas that are inspected and will be reasonably
available to the United States to discuss his or her findings. DOC staff will be present for all
inspections conducted by the ILA.

4, The United States may also, in its discretion, provide technical assistance to the
ILA throughout the term of this Agreement. Upon request by the United States, DOC shall
provide prior notice to the SDNY of the semi-annual inspections by the ILA to allow
representatives of the United States to be present.

XI. MONITORING AND REPORTING REQUIREMENTS

1. The City shall submit periodic compliance reports (“Compliance Reports™) to the
United States within 60 days after the end of each Reporting Period during the Agreement. 'The

first Reporting Period shall begin on the effective date and end six month after the effective date.
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Each subsequent Reporting Period shall be a six-month period of time beginning on the day
following the end of the previous Reporting Period.
2. Each Compliance Report shall include the following:

a. A description of all material steps taken during the Reporting Period to
comply with the substantive provisions of this Agreement. The Compliance Report does not
need to include a description of the construction of any new facilities or any renovation of
facilities not required by this Agreement. |

b. For all requests for accommodations and ADA complaints submitted
during the Reporting Period, the information required to be tracked pursuant to Paragraphs
VILS5(a)-(1).

c. Copies of a sample of the written requests for accommodations and ADA
complaints submitted during the Reporting Period. The sample shall be randomly selected by
DOC and shall include at least 10% of the written requests for accommodations and ADA
complaints pertaining to each facility. The United States shall have the right to receive upon
request copies of additional written requests for accommodations and ADA complaints relating
to a specific individual or specific concern.

d. A list of all inmates who were provided with an auxiliary aid or service
during the Reporting Period. The list shall include the name and placement of the inmate and the
auxiliary aid or service provided to the inmate.

3. In order to monitor compliance with this Agreement, the United States shall have,
with reasonable advance notice to the City, access to DOC’s facilities, relevant records
maintained by DOC or HHC, inmates, and DOC and HHC staff (subject to the employee’s right

to representation under certain circumstances as set forth in Section 75 of the New York Civil

22




Service Law and subject to Mayor’s Executive Order 16). The United States shall have the right
to conduct confidential interviews with inmates.

4, The SDNY agrees to notify the City if it receives any requests or subpoenas
seeking information provided to the United States under this Agreement pursuant to the Freedom
of Information Act, 5 U.S.C. § 552, pursuant to any governmental inquiry, including inquiries
from Congress, or from aﬁy other individual or entity, and to consult with the City regarding any
responses to such requests or subpoenas at least five business days prior to making any

disclosures.

XII. IMPLEMENTATION AND ENFORCEMENT

1. If the United States believes the City is not in substantial compliance with any
obligation under this Agreement, the United States shall, before seeking judicial action, give
written notice of the failure to the City (“Notice”). Within 30 days of receipt of such Notice, the
City shall respond in writing to the United States setting forth its position with respect to whether
it is in compliance with the relevant terms of the Agreement and what actions, if any, it proposes
to take to address the alleged lack of compliance. The parties shall engage in good faith
negotiations to attempt to resolve the dispute. If, within 90 days of distribution of the Notice
from the United States (or a longer period as agreed upon by the parties), the parties have been
unable to resolve the dispute, the United States may file an action in Court to enforce this
Agreement and seek any appropriate relief from the Court. The parties commit to work in good
faith to avoid enforcement actions.

2. In the case of an emergency related to the provisions in this Agreement posing an

immediate threat to the safety or well-being of inmates with disabilities, the United States may
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seek judicial action without regard to the notice and negotiation requirements set forth in
Paragraph XII.1 above.

3. The United States agrees not to file an enforcement action for isolated or de
minimis violations of this Agreement.

4. This Agreement will terminate five years after the effective date provided that the
City is in substantial compliance with the provisions of the Agreement at that time, except that
Sections II (Architectural Barriers to Access), X (Independent Licensed Architect), and
XII (Implementation and Enforcement) will terminate seven years after the effective date
provided that the City is in substantial compliance with those sections of the Agreement at that
time.

5. The City shall take all reasonable measures to avoid or minimize any failure to
timely carry out any requirements of this Agreement. If any unforeseen or extenuating
circumstances occur that cause such a failure, such as a delay in the contractual or procurement
process, the City shall notify the United States in writing within 60 days after the City becomes
aware of the unforeseen circumstances and their impact on the City’s ability to comply with a
requirement of this Agreement. The notice shall describe the cause of the failure to perform and
the measures taken to prevent or minimize the failure. With respect to any deadlines, if the
unforeseen circumstances cause a delay of 30 days or fewer, the deadlines shall autématically be
extended for the period of the delay. If the unforeseen circumstances cause a delay of greater
than 30 days, the parties shall meet in good faith to agree upon a reasonable extension of time.

6. The City shall not be liable for any failure to perform its obligations in connection
with any action described in this Agreement if such failure results from an act of God, riot, war,

civil unrest, flood, earthquake, fire, or strike.
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7. This Agreement does not relieve the City of its continuing obligation to comply
with all aspects of the ADA and Section 504 of the Rehabilitation Act.

8. The City shall maintain sufficient records to document compliance with all of the
requirements of this Agreement. During the term of this Agreement, the City shall maintain any
and all records required by or developed under this Agreement.

9. The parties shall bear their own costs and expensés associated with, or arising
from, their performance of obligations under this Agreement.

10.  Failure by any party to enforce this entire Agreement or any provision thereof
with respect to any deadline or other provision herein shall not be construed as a waiver of the
party’s right to enforce other deadlines or provisions of this Agreement.

11.  This Agreement shall constitute the entire integrated Agreement of the parties.
No prior or contemporaneous communications, oral or written, will be relevant or admissible for
purposes of determining the meaning of any provisions herein in this litigation or in any other
proceeding.

12.  Exhibits 1-3 to this Agreement are incorporated by reference into this Agreement
as though fully set férth in this Agreement.

13.  Paragraph aﬁd section headings do not and are not intended to have any effect on
the construction of this Agreement.

14.  This Agreement shall be applicable to, and binding upon, all parties, and their
officers, agents, employees, assigns, and successors in office.

15.  If any provision of this Agreement is declared invalid for any reason by a court of

competent jurisdiction, said finding shall not affect the remaining provisions of this Agreement.
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16.  The parties agree to defend any action challenging any provision of this
Agreement. The parties shall notify each other of any court challenge to this Agreement. In the
event any provision of this Agreement is challenged in any local or state court, removal to
federal court shall be sought, to the extent that removal is available under applicable law.

17.  The parties agree not to assert any challenge to the validity, lawfulness, or
enforceability of any provision of this Agreement.

18.  This Agreement may be executed in counterparts, including by signatures
delivered by facsimile or scanned signatures.

19.  There shall be no modification of this Agreement without the written consent of
the parties.

20.  Notices and other written communications pursuant to this Agreement shall be in
writing and shall, unless expressly provided otherwise herein, be given by hand delivery, express

courier, or email followed by postage prepaid mail, and shall be addressed as follows:

FOR THE UNITED STATES:

Jeffrey K. Powell, Esq.

Lara Eshkenazi, Esq.

United States Attorney’s Office

Southern District of New York

86 Chambers Street, 3rd Floor

New York, NY 10007

Telephone: (212) 637-2706/2758

Email. Jeffrey.Powell@usdoj.gov
Lara.Eshkenazi@usdoj.gov
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FOR THE CITY:

Martin Bowe, Esq.

ZACHARY W. CARTER

Corporation Counsel of the
City of New York

100 Church Street

New York, New York 10007

Telephone: (212) 356-0894

Email. mbowe@law.nyc.gov

Andrea G. Cohen, Esq.

Heidi Grossman, Esq.

New York City Department of Correction
75-20 Astoria Blvd.

East Elmhurst, New York 11370
Telephone: (718) 546-0955

Email: Heidi.Grossman@doc.nyc.gov

New York City Health and Hospitals Corporation

125 Worth Street, Suite 527
New York, New York 10013
Telephone: (212) 788-3300
Email; cohenal 7@nychhc.org

All counsel shall be informed promptly in the event that any substitution is to be made in counsel

to receive communications under this Agreement, and the name and contact information for

substitute counsel shall be promptly provided.

AGREED AND CONSENTED TO:

FOR THE CITY OF NEW YORK, THE NEW YORK CITY DEPARTMENT OF
CORRECTION, AND THE NEW YORK CITY HEALTH AND HOSPITALS

CORPORATION:

ZACHARY W. CARTER

Corporation Counsg| for the "tﬁvj ork

<
100 Church S @?

New York, New York 10007
Telephone: (212) 356-0894
Email: mbowe@law.nyc.gov

By:

Dated: August 16, 2018
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FOR THE UNITED STATES:

GEOFFREY S. BERMAN
United States Attorney for the
Southern District of New York

JEFFREY K. POWELL

LARA K. ESHKENAZI

Assistant United States Attorneys

86 Chambers Street, 3™ Floor

New York, NY 10007

Telephone: (212) 637-2706/2758

Email: Jeffrey.Powell@usdoj.gov
Lara.Eshkenazi@usdoj.gov

Dated: August 16, 2018
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