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TRINA A. HIGGINS, United States Attorney (#7349)

VICTORIA K. McFARLAND, Assistant United States Attorney (#11411)
Attorneys for the United States of America

Office of the United States Attorney

111 South Main Street, Suite 1800

Salt Lake City, Utah 84111-2176

Telephone: (801) 524-5682

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH

UNITED STATES OF AMERICA,

Plaintiff, Case No. 2:23-CR-00383

VS. UNITED STATES’ POSITION
REGARDING DETENTION
JOSE MANUEL BARBOSA TORRES,
ARMANDO FIGUEROA Jr., Magistrate Judge Cecilia M. Romero
CECILIO LUIS ARRIAGA, and
ILIANA DENNIS.

Defendants.

The United States is not seeking detention as to defendants CECILIO LUIS
ARRIAGA and ILIANA DENNIS. However, the United States will be seeking
conditions for release, including travel restrictions.

(] Detention is not at issue because this is an immigration reentry case where the
defendant has opted to participate in the fast track program, which includes agreeing to
detention for the pendency of this case.

The United States moves for detention based on current information as to
defendants JOSE MANUEL BARBOSA TORRES and ARMANDO FIGUEROA Jr.
The United States’ positions in this preliminary pleading could change after reviewing
the Pretrial Report or learning of additional evidence. The United States reserves the
right to assert positions even if the boxes next to those positions are not checked below,
raise additional arguments, and file additional pleadings in support of detention. The
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United States’ motion for detention is:

Pursuant to 18 U.S.C. § 3142(f)(1) because defendant is charged with:

1 (A) a crime of violence (see 18 U.S.C. § 3156(a)(4)), a violation of 18 U.S.C.
§ 1591 (sex trafficking of children), or an offense under § 2332b(g)(5)(B)
(specific enumerated crimes) for which a maximum term of imprisonment of
10 years or more is prescribed; or

[1 (B) an offense for which the maximum sentence is life imprisonment or death;
or

1 (C) an offense for which a maximum term of imprisonment of 10 years or
more is prescribed in the Controlled Substances Act (21 U.S.C. 88 801-904),
the Controlled Substances Import and Export Act (21 U.S.C. 88 951-971), or
Chapter 705 of Title 46, U.S.C. (46 U.S.C. §§ 70501-70508); or

(1 (D) any felony if the defendant has been convicted of two or more offenses
described in (a) through (c) above, or two or more State or local offenses that
would have been offenses described in (a) through (c) above if a circumstance
giving rise to Federal jurisdiction had existed, or a combination of such
offenses; or

(E) any felony that is not otherwise a crime of violence but involves: (i) a
minor victim; (ii) the possession or use of a firearm or destructive device (as
defined in 18 U.S.C. § 921); (iii) any other dangerous weapon; or (iv) a failure
to register under 18 U.S.C. § 2250;

OR

Pursuant to 18 U.S.C. § 3142(f)(2) because the case involves:

(A) a serious risk the defendant will flee (as to BARBOSA
TORRES); or

(1 (B) a serious risk the defendant will obstruct or attempt to obstruct justice, or
threaten, injure, intimidate, attempt to threaten, injure or intimidate a
prospective witness or juror.

The Defendants are charged with multiple violations of 18 U.S.C. 8§ 922(a)(6) and 2.
They are alleged to have made false statements during the acquisition or attempted
acquisition of firearms from licensed dealers, along with aiding and abetting. The United
States asserts it is entitled to detention hearings on these charges, as this is a felony case
involving the possession or use of firearms. This position is supported by the structure of
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the 18 U.S.C. § 3142(f) and the plain language of the statute. Additionally, Magistrate
Judge Jared C. Bennett’s decision in United States v. Hallett supports the United States’
interpretation of the statute.

Congress had multiple options for specifying matters in which the United States could
request pre-trial detention of a defendant. It could have enumerated certain offenses or
outlined criteria without specifying a requisite charge. The statute embraces both
approaches. If a defendant is charged with an offense enumerated in 88 3142(f)(1)(A),
(B), (C), or (E), the United States is entitled to request a detention hearing. Additionally,
the United States may request a detention hearing if the case presents certain
characteristics, including criteria outlined in 88 3142(f)(1)(D) and (E).

The pertinent portion of 18 U.S.C. § 3142(f)(1)(E) dictates that a detention hearing may
be held, upon motion by an attorney for the Government, in a case that involves the
possession or use of a firearm. It is important to note that nothing in the plain language
of the statute requires that the possession or use of the firearm be an element of the
charged offense.

In United States v. Hallett, the defendant was charged by complaint with a violation of 18
U.S.C. § 922(a)(1)(A) for dealing firearms without a license. (2:22-MJ-00698, ECF No.
7). In awritten order, Judge Bennett conducted an analysis the statutory terms “involves”
and “possession,” ultimately finding that the United States is entitled to a detention
hearing when “possession of a firearm” is either (1) an element of the offense, or (2) is an
implicit, necessary (and therefore unexpressed feature) of the charged crime. (ECF No.

7, Attachment A). Jude Bennett further found that “possession” includes both actual
possession and constructive possession.

Just as dealing firearms without a license necessarily includes actual or constructive
possession of a firearm, so too does acquisition of a firearm via a false statement.
Though 18 U.S.C. § 922(a)(6) does not include possession of a firearm as an element,
receipt of a firearm based on a false statement is an inherent feature of the offense.
Defendants BARBOSA TORRES and FIGUEROA are both charged with obtaining
multiple firearms. Because of this, the United States is entitled to detention hearings as
to those defendants.

Procedure

The defendant may seek a continuance of the detention hearing of up to five days,
and the United States may seek a continuance of up to three days. 18 U.S.C. 8 3142(f).
During any such continuance, the defendant shall be detained. 1d. The rules concerning
the admissibility of evidence do not apply at the detention hearing. Id. The United States
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has the burden of persuasion by clear and convincing evidence that no condition or
combination of conditions of release will reasonably the safety of any other person and
the community or by a preponderance of evidence that no condition or combination of
conditions of release will reasonably assure the defendant’s appearance as required. Id.;
United States v. Cisneros, 328 F.3d 610, 616 (10th Cir. 2003).

Rebuttable Presumption

This case does not involve a presumption of detention pursuant to 18 U.S.C. 8§
3142(e)(2) or (3).
Factors to Be Considered

The United States may present arguments, proffer evidence, or provide testimony
at the scheduled detention hearing supporting the detention of the defendant including,
but not limited to:

The nature and circumstances of the offense charged, including whether the offense is
a crime of violence, a violation of section 1591, a Federal crime of terrorism, or
involves a minor victim or a controlled substance, firearm or destructive device. (18
U.S.C. § 3142(g)(1)).

On October 18, 2023, the grand jury returned an indictment charging Jose Manuel
BARBOSA TORRES, Armando FIGUEROA Jr., CECILIO LUIS ARRIAGA, and
ILIANA DENNIS with violations of 18 U.S.C. 8§ 922(a)(6) and 2 — False Statements
During Acquisition or Attempted Acquisition of Firearms, Aiding and Abetting (2:23-
CR-00383). The underlying investigation revealed the following information:

In January 2023, BARBOSA TORRES was communicating with an unknown individual
via an encrypted messaging application. During that conversation, the unknown
individual sent BARBOSA TORRES videos of what appeared to be Mexican cartel
members carrying and shooting .50 caliber rifles and roadblocks commonly referred to as
“narco blockades.” The unknown individual also sent BARBOSA TORRES a phone
number with the name “Cesar RIVERA.”

The investigation revealed that BARBOSA TORRES, FIGUEROA, ARRIAGA, and
DENNIS collectively purchased or attempted to purchase numerous Barrett .50 BMG
caliber rifles between April 2023 and August 2023 from FFLs and private sellers. These
firearms typically retail between $8,500.00-$10,000.00 (see photo below).
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The known transactions are listed below:

e April 3, 2023 - BARBOSA TORRES purchased a Barrett 82A1 .50 BMG caliber
rifle from an FFL in Orem, Utah (Count I).

e May 18, 2023 - BARBOSA TORRES purchased a Barrett 82A1 .50 BMG caliber
rifle from a private seller located in South Jordan, Utah. A few days later,
BARBOSA TORRES inquired about purchasing a FN Herstal Scar 16S from the

same seller (see photo below; this transaction is not associated with a charged
count).

FN SCAR® 16S

Available for commercial and law enforcement.
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e May 24, 2023 - BARBOSA TORRES purchased a Barrett .50 caliber rifle from a
private seller in Herriman, Utah. A few days later, BARBOSA TORRES inquired
about purchasing an additional Barrett .50 caliber rifles and/or Scar 17 from the
same seller (this firearm is a similar configuration to the Scar 16S depicted above;
this transaction is not associated with a charged count).

o July 13, 2023 - BARBOSA TORRES purchased a Barrett 82A1 .50 BMG caliber
rifle from an FFL in Salt Lake City, Utah (Count I1).

o July 17,2023 — FIGUEROA purchased a Barrett 82A1 .50 BMG caliber rifle
from an FFL in West Haven, Utah (Count I11). That day, FIGUEROA and
BARBOSA TORRES exchanged messages regarding the purchase. BARBOSA
TORRES indicated he will provide the funds, and FIGUEROA expressed
concerns about not being able to finalize the transaction if he didn’t have the
money at the time the background check was submitted. The messaging also
suggests that BARBOSA TORRES and FIGUEROA traveled to the FFL together.

e August 7, 2023 - BARBOSA TORRES attempted to purchase an Ohio Ordnance
M2-SLR .50 BMG caliber rifle from an FFL in Salt Lake City, Utah (see photo
below; Count IV). This rifle had a listed price of over $20,000.00. The
employees at the FFL became suspicious and denied the sale. Later that day,
FIGUEROA and DENNIS appeared at the FFL and attempted to purchase the
same gun. They were likewise denied.

§ J OHIO ORDNANCE WORKS

PRESERVING THE PAST. ENGINEERING FOR THE FUTURE

M2-SLR

# —_—
z
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Discoun ailable with Cash, Check and Money Order Payments
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e August 12, 2023 — FIGUEROA purchased a Barrett 82A1 .50 BMG caliber rifle
from an FFL in Taylorsville, Utah (Count V). The rifle was purchased online and
shipped to the FFL for completion of the ATF 4473.

e August 12, 2023 — ARRIAGA purchased a Barrett 82A1 .50 BMG caliber rifle
from an FFL in Taylorsville, Utah (Count VI1). The rifle was purchased online and
shipped to the FFL for completion of the ATF 4473. Notably, FIGUEROA and
ARRIAGA utilized the same online retailers and receiving FFL for the August 12,
2023 purchases.

e August 17, 2023 — DENNIS attempted to purchase a Barrett M82A1 .50 BMG
caliber rifle from an FFL in Taylorsville, Utah (Count VII). The rifle was
purchased online and shipped to the FFL for completion of the ATF 4473.
DENNIS utilized the same receiving FFL as FIGUEROA and ARRIAGA utilized
for their August 12, 2023 purchases.

For each of the charged counts, the respective defendant executed an ATF Form 4473
wherein they indicated they were the actual transferee/buyer of the firearm. Each
defendant also certified the submitted information was accurate.

Agents intercepted BARBOSA TORRES and DENNIS during the attempted purchase on
August 17, 2023. BARBOSA TORRES told agents DENNIS was purchasing the
firearm at his request, and that the firearm was ultimately destined for Cesar RIVERA,
who was located in Arizona. This information was confirmed by DENNIS. BARBOSA
TORRES stated the money for the purchase originated with RIVERA and that he had
previously transferred two (2) Barrett .50 caliber rifles to RIVERA. License plate reader
data placed a vehicle registered to RIVERA two blocks from BARBOSA TORRES’
residence on July 23, 2023. BARBOSA TORRES admitted he had deleted messages
with RIVERA when he realized ATF agents were in the FFL. However, he consented to
a download of his phone.

On October 23, 2023, BARBOSA TORRES, FIGUEROA, ARRIAGA, and DENNIS
were arrested on warrants issued in connection with the indictment. BARBOSA
TORRES, FIGUEROA, and ARRIAGA were interviewed.

Post-Miranda, BARBOSA TORRES again acknowledged he had acquired multiple
Barrett .50 caliber rifles on behalf of Cesar RIVERA. BARBOSA TORRES stated he
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knew RIVERA was sending the firearms to Culiacan, Mexico. BARBOSA TORRES
also identified a photo of RIVERA that was taken at BARBOSA TORRES’ home.?
Post-Miranda, FIGUEROA acknowledged he purchased two (2) Barrett .50 caliber
rifles. FIGUEROA initially claimed he sold them to an unknown party, but eventually
admitted he provided them to BARBOSA TORRES, who FIGUEROA was introduced to
by DENNIS. FIGUEROA also stated that ARRIAGA provided the rifle he purchased to
BARBOSA TORRES.

Post-Miranda, ARRIAGA identified FIGUEROA as his brother. ARRIAGA initially
stated he sold the rifle he purchased to an unknown party. However, he later claimed he
gave the rifle to FIGUEROA, who “had a buyer,” approximately three weeks after he
purchased it. ARRIAGA stated FIGUEROA gave him the full purchase price of the rifle,
plus $500. ARRIAGA denied knowing BARBOSA TORRES.

The weight of evidence against the defendants. (18 U.S.C. § 3142(g)(2)).

The weight of the evidence in this case is significant, given the purchasing patterns, the
messaging exchanged between defendants, and the defendants’ own admissions.

The history and characteristics of the defendant including the defendant’s character,
physical and mental condition, family ties, employment, financial resources, length of
residence in the community, community ties, past conduct, history relating to drug or
alcohol abuse, criminal history and record concerning court proceedings. (18 U.S.C.
§ 3142(9)(3)(A))-

BARBOSA TORRES appears to have a residence in West Valley City, Utah and
employment in Utah dating back at least 12 years. Wage data also indicates BARBOSA
TORRES is presently employed. However, his known firearm purchases in 2023 (not
including the firearms purchased by co-defendants at his request) exceed his reported
income by approximately $20,000.00. BARBOSA TORRES has limited criminal
history—however his outstanding case includes serious allegations (see below).

FIGUEROA appears to have a residence in Magna, Utah and employment in Utah dating
back to 2020. Wage data also indicates FIGUEROA is presently employed. However,
his known firearm purchases in 2023 account for approximately 75% of his reported

! BARBOSA TORRES was previously presented with a photo line up that included RIVERA.. At that time,
BARBOSA TORRES did not identify RIVERA. During the October 23, 2023 interview, BARBOSA TORRES
acknowledged RIVERA was in the photo line up and that he (BARBOSA TORRES) had lied when the said he did
not recognize RIVERA.

8
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income (this does not include the firearm he and DENNIS inquired about on August 7,
2023 after BARBOSA TORRES was denied the sale). FIGUEROA does not have any
known criminal history.

ARRIAGA appears to have a residence in West Valley City, Utah and employment in
Utah dating back at least 10 years. Wage data also indicates ARRIAGA is presently
employed. ARRIAGA does not have any known criminal history.

DENNIS appears to have a residence in West Valley City, Utah? and employment in
Utah since 2020. Wage data also indicates DENNIS is presently employed. DENNIS
does not have any known criminal history.

Whether, at time of the current offense or arrest, the defendant was on probation,

parole, or other release pending trial, sentencing, appeal, or completion of sentence
for an offense under Federal, State, or local law. (18 U.S.C. § 3142(g)(3)(B)).

On May 13, 2020, BARBOSA TORRES was charged with child abuse as a class
misdemeanor (Utah Third District Court case 201905660). On September 28, 2021, the
case was dismissed without prejudice. However, on October 18, 2021, the case was
refiled (Utah Third District Court case 211911024) and is currently pending. The
information associated with the case alleges BARBOSA TORRES intentionally inflicted
physical injury upon a child on March 16, 2020. The information further alleges that
BARBOSA TORRES hit a 9-year-old child with a belt multiple times, resulting in
bruising to the child (see Attachment B).

The nature and seriousness of danger to any person or to the community that would
be posed by the defendant’s release. (18 U.S.C. § 3142(g)(4)).

Although the firearms in this case have been described as rifles, in this context they are
more accurately described as weapons of war. In March 2022, Vice News reported that
.50 calibers are “the weapons for choice for Mexican cartels.”® Defendants BARBOSA
TORRES and FIGUEROA have demonstrated a willingness to repeatedly engage in

2 DENNIS has been identified as BARBOSA TORRES’ step-daughter, residing at the same residence. In the
event both BARBOSA TORRES and DENNIS are granted release, the United States would request they not be
permitted to reside at the same residence. This is the facilitate the standard conditions of release prohibiting contact
with co-defendants.

3 https://www.vice.com/en/article/m7vwyx/mexican-cartel-50-cal

9
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conduct that directly contributes to violence.* Messaging between them also
demonstrates that they took efforts to avoid detection. Additionally, there are no release
conditions that could adequately mitigate ongoing behavior. BARBOSA TORRES was
readily able to purchase two (2) of these weapons via private sales. There is no feasible
way for United States Pretrial Services to monitor or prevent this type of activity.

[1 The defendant’s lack of legal status in the United States.
1 How the defendant would be subject to removal or deportation after serving a period
of incarceration.

The defendants ties outside of the United States.

BARBOSA TORRES has been encountered at the border six (6) times in 2023, most
recently in July. FIGUEROA has not been recently encountered at the border.
ARRIAGA has been encountered at the border one time in January 2023. DENNIS has
been encountered at the border four times in 2023, most recently in September.

It appears that BARBOSA TORRES and DENNIS were encountered together on May
16, 2023 and July 11, 2023. Additionally, BARBOSA TORRES and ARRIAGA were
also encountered within 1.5 hours of each other on January 9, 2023.

[1 The defendant’s use of aliases or false documents.
(] The defendant’s prior attempts to evade law enforcement.

(] How the defendant’s proposed residence, employment, or proposed treatment
programs have not been verified.

(1 The defendant’s prior failures to appear for court proceedings.
Other reasons including:

Although not presently charged as a co-defendant, Cesar Humberto RIVERA recently
appeared before this court on a Rule 5 from the District of Arizona (2:23-MJ-00976).
RIVERA was arrested in Utah on October 23, 2023. He was arrested at BARBOSA
TORRES’ and DENNIS’ West Valley City residence. The indictment in the Arizona
case charges RIVERA with violations of 18 U.S.C. §8 922(0) and 2 — Possession of a
Machinegun, Aiding and Abetting. Circumstances surrounding RIVERA are relevant to
this Court’s determination, as it is understood RIVERA was the intended recipient of all
the firearms involved in this case.

4 The United States distinguishes BARBOSA TORRES and FIGUEROA from ARRIAGA and DENNIS, in
that ARRIAGA only purchased one firearm and DENNIS never actually acquired a firearm.

10
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On the same day ATF agents in Salt Lake City intercepted the attempted purchase by
DENNIS and RIVERA, undercover agents in the Phoenix area arranged to sell a
machinegun to RIVERA and others for $14,000.00. RIVERA and the others handled the
machinegun, and the agents explained to RIVERA and the others that the machinegun
functioned as a fully automatic firearm and that it was illegal to possess. Before the
transaction was finalized, RIVERA and others took the machinegun and loaded into the
vehicle they had driven to the location. All parties were taken into custody, and RIVERA
was found to be in possession of a 9mm handgun. Post-Miranda, RIVERA initially
denied having any role in the transaction. However, RIVERA later admitted he had
supplied $10,000.00 of the cash intended for the purchase. He also admitted he knew the
firearm was fully automatic and illegal to possess (see photo below of involved firearm).

The handgun found in RIVERA’s possession was subsequently linked to an incident in
Phoenix. On July 23, 2023, Phoenix Police Department responded to an occupied
residence that had been damaged by gunfire. No injuries were reported, but police
collected 9mm expended casings. The casings were linked to the firearm in RIVERA’s
possession on August 17, 2023 via NIBIN.

Additionally, in June 2022, ATF agents in Phoenix seized an M-2 .50 caliber rifle and
pistol from RIVERA due to his use of a false address on an ATF 4473 Form. M-2 .50
caliber rifles retail at approximately $20,000.00 and are capable of being converted to
machineguns. This is also the type of firearm BARBOSA TORRES attempted to
purchase on August 7, 2023 (Count I).

Finally, investigation is ongoing in this case. However, additional efforts have revealed
that BARBOSA TORRES purchased another Barrett M107A1 .50 BMG caliber rifle on

11
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September 8, 2022 from an FLL in Layton, Utah. Although this transaction is not
presently charged in the indictment, it is relevant to demonstrate that BARBOSA
TORRES’ illicit conduct began before the first charged purchase. Additional messaging
from BARBOSA TORRES’ phone also suggests that this particular firearm was shipped
to Sonora on or about September 13, 2022, declared as part of a tire shipment.

Victim Notification

This matter does not involve a victim requiring notification.

DATED this 27th day of October, 2023.

TRINA A. HIGGINS
United States Attorney

\Wororway - MCFond and)
VICTORIA K. McFARLAND
Assistant United States Attorney
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THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH
UNITED STATES OF AMERICA, MEMORANDUM DECISION AND
ORDER

Plaintiff,
V. Case No. 2:22-mj-00698-JCB
HOWARD CODY HALLETT,

Magistrate Judge Jared C. Bennett
Defendant.

Defendant Howard Cody Hallett (“Mr. Hallett”) was arrested on a complaint issued on a
showing of probable cause that Mr. Hallett was dealing firearms without a license in violation of
18 U.S.C. § 922(a)(1)(A).! Prior to Mr. Hallett’s initial appearance on the complaint under Fed.
R. Crim. P. 5(a), the United States moved for Mr. Hallett’s detention pending trial. At Mr.
Hallett’s initial appearance, the court and the parties discussed whether the allegations against
Mr. Hallett were the type to trigger a detention hearing under 18 U.S.C. § 3142(f)(1)(E). The
United States then sought a three-business-day extension for the detention hearing, which it may
do under 18 U.S.C. § 3142(f). The court set Mr. Hallett’s detention hearing for the third business
day (Tuesday, October 11 at 9:00 a.m.). To assist the parties in their preparation for the
upcoming detention hearing, the court issues the following memorandum decision regarding the
threshold issue of whether the charge against Mr. Hallett triggers a detention hearing under 18

U.S.C. § 3142(f)(1)(E). The court holds that it does.

"ECF No. 1.
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ANALYSIS

Dealing in firearms without a license is a charge that allows the court to hold a detention
hearing under 18 U.S.C. § 3142(f)(1)(E). The relevant portion of 18 U.S.C. § 3142(f)(1)(E)
allows a detention hearing for “any felony that is not otherwise a crime of violence . . . that
involves the possession or use of a firearm . . . .” Thus, to trigger a detention hearing, the crime
alleged against a defendant must: (1) be classified as a felony; (2) not be a crime of violence; and
(3) involve the possession or use of a firearm. Neither party disputes that the crime alleged
against Mr. Hallett is a felony and is not a crime of violence. Instead, the dispute focuses on
whether dealing firearms without a license “involves the possession or use of a firearm.”?

Dealing firearms without a license fits within the meaning of the language in section
3142(H)(1)(E). Where, as here, the statute itself does not provide any relevant definitions
regarding “involves” or “possession,” the court must abide by the plain meaning of the statute’s
text® with “the aid of commonly accepted dictionary definitions.”* The court’s plain text analysis
begins with “involves” and, thereafter, continues with “possession.”

First, the plain meaning of “involves” is expansive. For example, according to the Oxford
English Dictionary, “involve” can mean, among other things, (1) “[t]o enfold, envelop, entangle,
include,” (2) “to implicate in a charge or crime; to cause or prove (a person to be concerned in

it,” (3) “to include, to contain, imply,” and (4) to contain implicitly; to include as a necessary

218 U.S.C. § 3142(f)(1)(E).

3 United States v. Morgan, 922 F.2d 1495, 1496 (10th Cir. 1991) (stating that in all cases
requiring statutory construction, the court “begin[s] with the plain language of the law.”).

4 In re Hamilton Creek Metro. Dist., 143 F.3d 1381, 1385 (10th Cir. 1998) (citations omitted).
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Caee2222emP08BIDRECEDddomeneaB6l Fiided10NZ7223 FragdlD4Y FRage3Buih

(and therefore unexpressed) feature, circumstance, antecedent condition, or consequence; to
imply, entail.”> From these definitions, the verb “involve” encompasses both explicit and
implicit features of the object of the verb. The object of the verb “involves” in section
3142(f)(1)(E) is “possession.” Therefore, according to the plain meaning of “involves,” the
“possession of a firearm™ can be either (1) within the elements of the felony crime charged or
(2) an implicit, necessary (and therefore unexpressed feature) of that felony crime.

Case law appears to support the court’s reading of “involves.” Although case law on the
meaning of “involves” in section 3142(f)(1)(E) is scant, Congress has used the verb “involve” in
other statutes.® For example, Congress allows the deportation of any alien admitted into the
United States who “is convicted of a crime involving moral turpitude . . . .”7 When interpreting
this phrase, courts have determined that there are two ways to show that a crime involves “moral
turpitude”: (1) where “a crime requires proof of a specific intent to defraud” or (2) “if fraud or
deception is inherent in the nature of the offense” even if proof of fraud is not an element of the
crime.® The court finds persuasive this analogous reading of “involve” to understanding the
meaning of “involves” in section 3142(f)(1)(E). Therefore, for purposes of section 3142(f)(1)(E),

a felony that is not otherwise a crime of violence “involves the possession of a firearm” if

> Involve, OXFORD ENGLISH DICTIONARY (online)
(https://www.oed.com/view/Entry/99206?redirectedFrom=involve#eid) (last visited Oct. 7,
2022).

6 See, e.g., 8 U.S.C. § 1227(a)(2)(A)(i)(I) (allowing removal of an alien who “is convicted of a
crime involving moral turpitude” (emphasis added)).

T1d.

8 Yeremin v. Holder, 738 F.3d 708, 714 (6th Cir. 2012).
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“possession of a firearm™ is (1) an element of the crime charged; or (2) is an implicit, necessary
(and therefore unexpressed feature) of the charged crime.

Next, the court must interpret the term “possession.” The authorities interpreting the term
“possession” are legion. However, boiled down to their essence, these authorities show that
“possession” can mean either: (1) physical control over an item (i.e., actual possession); or
(2) the exercise of ultimate control over an item even without physical possession (i.e.,
constructive possession).’

Given these definitions of “involves” and “possession,” the court interprets the portion of
section 3142(f)(1)(E) in this action to include dealing firearms without a license. Dealing
firearms necessarily includes either physical control over a firearm (e.g., the defendant
physically hands a firearm to a customer who just purchased the firearm from the defendant) or
constructive control over a firearm (e.g., having a legal right to control the firearm such that the
defendant can instruct another to turn over that firearm to a customer). Thus, a firearms dealer
must possess a firearm either actually or constructively to sell it. And although physical or
constructive possession is not an element of the crime for dealing firearms without a license, the
actual or constructive possession of that firearm is an implicit and necessary—albeit
unexpressed—rfeature of the crime. Indeed, it seems impossible to deal firearms where the dealer
has no physical or legal ability to control the destination of any firearm sold. Consequently, the

court finds that dealing firearms without a license is a felony that is not otherwise a crime of

? See, e.g., United States v. Lawrence, 788 F.3d 234, 24546 (7th Cir. 2015) (stating that
“possession” can be physical or constructive).


https://www.westlaw.com/Document/I1108b302095911e590d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_245

Caee2222emP0BBIDRECDddomeneaBsl Fiided1DNT7223 FragdlD265 FRagehaih

violence that involves the possession of a firearm. Therefore, the United States is entitled to hold
a detention hearing regarding Mr. Hallett under 18 U.S.C. § 3142(f)(1)(E).
DATED this 7th day of October 2022.
BY THE COURT:

g

JARED C. BENNETT
United States Magistrate Judge
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SIM GILL, Bar No. 6389

District Attorney for Salt Lake County
TONY F. GRAF, Bar No. 13526
Deputy District Attorney

35 East 500 south

Salt Lake City, UT 84111

Telephone: 3854687550

IN THE THIRD DISTRICT COURT, SALT LAKE DEPARTMENT

IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH

THE STATE OF UTAH Screened by: TONY F. GRAF
Assigned to: SPECIAL VICTIM
Plaintift,
INFORMATION
V8.
JOSE MANUEL BARBOSA-TORRES DAO # 21016627
DOB: 10/09/1987
3091 S Towerbell Ln SUMMONS TO BE ISSUED
West Valley, UT 84120 Warrant/Release: NON JAIL
SO# 338573
SID# 1204568 Case No.
Defendant.

The undersigned David Stallings - WEST VALLEY POLICE DEPARTMENT, Agency Case
No. 201004374, upon a written declaration states on information and belief that the defendant,
JOSE MANUEL BARBOSA TORRES, committed the crime(s) of;

COUNT 1

CHILD ABUSE, 76-5-109(3)(a) UCA, a Class A Misdemeanor, as follows: That on or about
March 16, 2020, in Salt Lake County, State of Utah, the defendant did (a) intentionally or
knowingly inflict physical injury upon a child; or

(b) having the care or custody of such child, intentionally or knowingly cause or permit another
to inflict physical injury upon a child.
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STATE vs JOSE MANUEL BARBOSA TORRES
DAO # 21016627
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THIS INFORMATION IS BASED ON EVIDENCE OBTAINED FROM THE FOLLOWING
WITNESSES:

D. Stallings, E. A, J. B. and M. B.
DECLARATION OF PROBABLE CAUSE;:

Your affiant bases probable cause on information and evidence collected by West Valley
City Police Department, Case No. 201004374 and the following:

The statement of 9-year-old J.B. (DOB 5/13/2010) that he sometimes wets the bed and
his father, JOSE MANUEL BARBOSA TORRES, will hit him with a belt and make him take a
shower in really cold water. On or about March 16, 2020 in Salt Lake County, Utah, J.B. had wet
the bed and BARBOSA TORRES punched J.B. in the arm and kicked him in the calf.
BARBOSA TORRES then grabbed J.B. by the ear and hair and dragged him into the laundry
room where he slapped him on the left cheek and hit him with the belt multiple times on the left
butt cheek and on the leg around his calf. This left three red lines on the upper left leg below the
buttocks that look like belt marks and became bruised. BARBOSA TORRES then threw J.B.
towards the couch causing him to fall and hit is stomach against the edge of the couch, hurting
his stomach.

NOTICE IS GIVEN that this case is being refiled from Third District Court Case No:
201905660 and was assigned to Judge Paul Parker.

Pursuant to Utah Code Annotated § 78B-18a-106
(2018) I declare under criminal penalty under the
law of Utah that the foregoing is true and correct.
Signed on the /4 £ dayof ~ecg . 12
in Salt Lake County, Utah

Sl

5

pn C—
David-Stallings
Declarant
Authorized for presentment and filing
SIM GILL, ct Attorney
Deputy District Attorney

18th day of October, 2021
DD/ AN/DAO # 21016627
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OTHER PENDING CASES FOR THE DEFENDANT

Court Court Case # Trial Judge DAQO# Charge
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