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New Opportu.nities For Law Graduates

In an address given at the dedication of Towns Hall,
University of Texas Law School, at Austin, Texas, on December 5, 1953,
Attorney General Brownell enumerated the many advantages to be derived
by young lawyers from employment in the Department of Justice.. He
pointed out that nowhere in private practice does a young lawyer enjoy
the broad responsibilities and the variety of work which the Department
affords its attorneys. In emphasizing the need for able young law
graduates. in Govermment service, the Attorney General announced a plan
under which there will be made available each year thirty positions in
the Department of Justice to be filled by the best qualifying law v
graduates who apply for jJobs. Selections will be strictly on the basis
. of merit and appointees will be obtained from all areas of the country.

' Selection will be made on the basis of scholastic standing, outside
activities such as law Jjournal work, and on the impression made at an
oral interview. Where practicable, interviews will be held regionally,
“thus avoiding the expense and time involved in traveling to Washington.
. Applications must be filed prior to February 1 each year and firm offers
. of employment will be made sufficiently early in the spring so that the
applicant will be assured of a Job upon graduation. The starting salary
will be competitive with that of large law firms and those selected will
be given a full grade promotion at the end of one year if their work is
3 sva.tisfectory. Candidates will be asked to designate three positions in
'the order of preference. Those selected for work in the Department will
be encouraged to acquire a broad knowledge of the various aspects of
Departmental work. This progrem will afford the Department the benefit
of the services of outstanding young lawyers and it will afford to the
legal profession as a whole the benefit of the training and knowledge
which these young people will carry with them into the private practice
of law.

The Attorney General also referred to a tra.ining program for
law students which recently has been instituted on an experimental basis
in the United States Attorneys' offices in New York and Brooklyn. In
cooperation with metropolitan law schools, 4o third-yea.r law students
have been selected on the basis of merit to work as "student assistants."”
Those selected are expected to put in about ten hours a week under the
superviaion of an Assistant United States Attorney and are assigned to
‘help draft pleadings, prepare drafts of briefs, and to evaluate evidence.
They receive no compensation for this work, but some of the participating

_law schools have indicated that they are prepared to give scholastic
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credit for this work. Cases and projects to which the students
are being assigned are the New York water front investigation,
appeals of Communist leaders, the preparation of cases for trial,
and legal and factual research on many other important matters.

This program is designed to give the young law students
the opportunity to utilize their talents and the fruits of their
education long before they receive their law degrees. The ultimate
result of the program should be a more accomplished candidate for
bar examinations and subsequent practice in the field of law than
has been previously possible. It is hoped that the New York experi-
ment will soon be extended throughout the United States.

New United States Attorneys

District Neme  Date

Colorado Donald E. Kelley November 18, 1953%*
North Caroline, eastern Julian T. Gaskill  December .2, 1953%%
Oklahoms, northern John S. Athens December 4, 1953%

Wisconsin, western George E. Rapp December 2, 1953%#

¥ Court Appointment

** Recess Appointment

* % ®




CRIMINAL DIVISIORN

Assistant Attorney General Warren Olney III

SUPREME COURT

UNIVERSAL MILITARY ‘I‘RAIN]IWG AND SERVICE AC'I'

Failure of Board to Adduce Evidence in Support of Denial
of Ministerial Exemption to Pioneer and Company Servant in Jehovah's
Witnesses Organization. " On November 30, 1953, the United States
Supreme Court reversed a Jjudgment of the Court of Appeals for the
Ninth Circuit in Dickinson v. United States which had upheld the
conviction of Dickinson, a member of Jehovah's Witnesses, for re-
fusal to be inducted. The Supreme Court upheld Dickinson's conten-
tion that the selective service induction order denying ministerial
exemption to him was void because of the absence of any evidence con-
troverting Dickinson's testimony. Dickinson had testified and adduced
evidence before the selective service board that he had been desig-
nated, in 1949, as a "pioneer" minister by the Jehovah's Witnesses
organization and, later, had been appointed a compa.ny servant" of a
"'Company' which encompassed a 5,400 square mile area."” He testified
that he spent approximately 100 hours each month delivering public
sermons, door-to-door preaching, and conducting home bible studies;
that he spent 50 hours studyling, planning sermons, and writing let-
ters connected with his work; that he arranged for and presided over
three or four meetings each week, usually delivering the discourses; ~
and that he lived on about $35 per month earned by a weekly average
of five hours of ra.dio repa.ir work. . S

. The Government had a.rgued that there was - evidence in the -
file vhich would warrant the Board in not giving full credence to . .-
Dickinson's statements and that questioning at the board hearings
disclosed doubt by board members as to how Dickinson could support
himself on five hours of work per week. ‘

The Supreme Court, however , while reiterating the require-
ment that the registrant has the burden of establishing the right to
the exemption, and wvhile negating any requirement of "substantial
evidence" to support the board decision, nevertheless considered the
case as one in which "uncontroverted evidence supporting Lthgf regis-
trant's claim place E him within the statutory exemption." The
induction order was accordingly invalidated as being "solely on the
ba.sis of suspicion and speculation. W

_ Mr. Justice Jackson, with whom Mr. Justice Burton and
Mr. Justice Minton joined, dissented. He conceded that when the:
board is silent, it is impossible for a court to determine "whether
the board acted fraudulently, with a misconception of the law, or. -
in good faith," but that the court nevertheless is not authorized
to weigh the facts "in the absence of affirmative proof by the regis~
trant that the board has misconstrued the law or acted arbitrarily." -

Staff: Robert W. Ginnane (Solicitor General's Office);
J. F. Bishop (Criminal Division).
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DISTRICT COURT S . 4 .

FRAUD . ' ’ . . Ry

Department of Justice - False Statements. United States v.
Frank D. McCarthy (S.D. Ohio). On October 16, 1953, defendant en-
tered a plea of guilty to an information charging him with submitting
a talse statement to the Department of Justice on April 17, 1952, in
violation of 18 U.S.C 1001. '

In an affidavit dated April 17, 1952, supporting a $250
offer in compromise settlement of a civil judgment in the amount of
$1,267.46 entered against him for Office of Price Administration
violations, McCarthy certified he had no assets whatsoever. Investi-
gation conducted to ascertain McCarthy's financial responsibility
disclosed that he maintained an account in the Third National Bank
and Trust Company, Dayton, Ohio, under the name of F. D. Ryan, ex- .
amination of which account disclosed a deposit in the amount of $855
on April 17, 1952, and a balance of $1, 373.65 as of April 30, 1952.

On November 5, 1953, MbCarthy was sentenced to pay a fine
of $1 500.00.

Federal Housing - False Statements - Forgery of Signatures.
United States v. William Kirkindall Scott, (E.D. Va.). The defendant
was indicted on October 5, 1953, charged with violations of 18 U.S.C.
1010, by knowingly forging the signatures of R. R. Nave and Lola E.
Nave to various Federal Housing Administration Title I credit applica-
tions and FHA Title 1 completion certificates submitted to the National
Bank of Fredericksburg, Virginia, for the purpose of obtaining a loan
in the total sum of $3,117.21 to remodel a dwelling. On November 5,
1953, Scott entered a plea of guilty to the indictment and was sen-
tenced to serve two years.

( )Staff: Assistant United States Attorney James R. Moore
EoDo Vao . ' : )

CIVIL RIGHTS

Brutality by Police Officer - Illegal Summary Punishment.
United States v. Ivy Norman Fox, (N.D. Texas). On November 4, 1953,
defendant, a police officer of White Settlement, Texas, was indicted
under 18 U.S.C. 242 for severely beating Captain William J. Lowry,
an Air Force officer stationed at a nearby air field. The assault
occurred while the victim was napping in his automobile by the road-
side.

Staff' United States Attorney Heard L. Floore and
Assistant United States Attorney Cavett Binion (N.D. Texas).
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Brutality by Police Officer - Illegal Summary Punishment.
United States v. Leslie Gordon Mitcham (S.D. Ga.). On November 16,
1953, a three-count indictment was filed charging that defendant,
vhile a member of the Ludowici, Georgia, police force, committed
acts of brutality against persons whom he had arrested for alleged
traffic infractions. The indictment alleges that in May 1953, de-
fendant committed unprovoked assaults against two white persons and
that in November 1951, he assaulted a Negro with a blackjack, -
causing serious injuries to the victims. The case is to be tried o
during the February 1954 term of court in Savannsh.

. Staff: United States Attorney William C. Calhoun and
Assistant United States Attorney Donald Fraser (S .D. Ga.). '

SOLDIERS AND SATLORS CIVIL RELIEF ACT OF 190

Resuming Possession of Property without Req_isite Court
Action. United States v. Lucy Jane Malbeck Kovacs (N.D. Fla.).
On November 17, 1953, after & jury-waived trial the defendant was
found guilty by Judge Dozier DeVane of resuming possession, with-
out the requisite action in a court of competent jurisdiction, of
real estate of a serviceman for failure to make installment payments.
Imposition of sentence was deferred and the defendant placed on pro-
bation for one year. A special condition of the probation is that
defendant, within one year, make restitution to the serviceman in
the amount of $200 for expenses incurred in a civil suit to regain
possession of the property.

Staff: Assistant United States Attorney C. W. Eggart, Jr.
(N'D- FlaQ) . ) L
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. CIVI L.‘D JVISION '
Assistaqt_Attérnej Generai Warren E} Burger-

SUPREME COURT

LONGSHOREMENS'AND HARBOR WORKERS' COMPENSATION ACT

‘Notice of Injury - Sufficiency of Oral Notice to Foreman
and Timekeéper "Voris v. Eikel (No. 20, October Term, 1953,
November §, 1953).  An Illiterate longshoreman was injured in the
course of his employment. Although no written notice was afforded
the employer within thirty days, as is required by Section 12(a)
of the Longshoremen's Act, the foreman in charge was immediately
informed of the injury. He in turn transmitted his information )
to the timekeeper, whose function it was to procure medical as-
sistance, if necessary, and to prepare an injury report. In these
circumstances, the Deputy Commissioner found that "the employer
(or his agent in charge of the business in the Place where the
injury occurred)"” bad knowledge of the injury within the meaning
of Section 12(d)(1) of the Act, providing for circumstances in
which the failure to give written notice is not a bar to a claim.
The Deputy Commissioner further excused, pursuant to Section 12(d)
(2) of the Act, the submission of written notice on the ground .
that "for some satisfactory reason such notice could not be given."
The District Court enjoined the enforcement of his award and the
Court of Appeals affirmed. 1In their view, unless the employer or
his designated "agent in charge" had personal knowledge of the
injury, Section 12(d)(1) was not applicable. The Court of Appeals
further held that the Deputy Commissioner had abused his discretion
in excusing notice under the provisions of Section 12(d)(2). The
Supreme Court reversed, holding that the Deputy Commissioner was
Justified in finding that the employer had notice of injury within
the meaning of Section 12(d) since the employee had reported the
injury to superiors who were under a duty to report the injury to
the employer or his agent in charge.

Staff: Murray L. Schwartz (Office of the Solicito,
General); Alan S. Rosenthal (Civil Division)

COURT OF APPEALS

.

NATIONAL SERVICE LIFE INSURANCE .

, Waiver of Premiums Under Section 602(n)--Disagreement
Under Section 617 Mary Palanuk v. United States (C.A. 8, No. 14,865,
November 12, 1953).” The Veterans' Administration on July 12, 1945,
granted to the insured, while he was in military service, a waiver
of premiums from November 1, 194k, to August 31, 1945. On June 1,
1946, the policy lapsed for non-payment of premiums. On August 1,
1947, the insured applied for reinstatement of his lapsed insurance.
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On November 19, 1947, the Veterans' Administration denied the appli-
cation for reinstatement on the ground that the insured was totally
disabled for insurance purposes. The insured died December 25, 1947.
On March 10, 1948, plaintiff, the insured's beneficiary, filed a
claim with the Veterans' Administration under Section 602(n) of the
N.S.L.I. Act (38 U.S.C. 802(n)), for reconsideration of the claim
filed by the insured for s waiver of premiums. The claim for re-
consideration was denied on October 10, 1951, and this suit followed.
Plaintiff conceded that if the insured's rights had expired at the
time of his death, she had no standing in court. See Scott v. United
States, 189 F. 24 863 (C.A. 5), certiorari denied, 342 U.S. 878. -
Plaintiff contended, however, that the partial granting of the in-
sured's application for waiver of premiums constituted a "disagree-
ment" under Section 617 of the N.S.L.I. Act (38 U.S.C: 817) which
entitled the insured to bring suit within the six year limitation
period of 38 U.S.C. 45, or to apply to the Veterans' Administration‘for
reconsideration within that period. On appeal, the Court of Appeals
for the Eight Circuit affirmed the summary judgment entered by the
District Court for the United States. The Court held "that the fail-
ure of the insured to contest or protest the action of the Veterans'
Administration upon his application for a waiver of premiums, or to
appeal to the Administrator of Veterans' Affairs therefrom, or to

file a claim for a further waiver of premiums, and his acquiescence
in, and acceptance of, the action of the Veterans' Administration
upon his claim for waiver of premiums, evidenced by his voluntary re-
sumption of the payment of premiums upon his policy after the waiver
had expired and by his application for the reinstatement of the policy
after it had lapsed, preclude a ruling that at or prior to the time of
his death he had a justiciable 'disagreement' as to a claim for walver
of premiums under his insurance contract or that his beneficiary has
any such 'disagreement.'" o : o

. Staff: Benjamin Forman (Civil Division); P. W. Lanier,
United States Attorney (D. N.D.) S :

FRAUDS

. Five Year Limitation on Suits for Penalties Inapplicable to
Suits Under Section 26(b)(1) of the 194L Surplus Property Act for
$2,000 and Double Damages, United States v. Sidney Allen Weaver, Sr.,
et al., (C.A. 5 No. 14476, November 18, 1953). In its complaint filed
- on December 10, 1951, the Government alleged that, pursuant to a con-
spiracy with certain veterans, defendant used car dealers had pur-
chased and fraudulently used "Veterans Preference Certificates" to ac-
quire, in September 1946, five motor vehicles from the War Assets
Administration. The Government sought to recover $2,000 for each of
these fraudulent acts as provided in Section 26(b)(1) of the Surplus
Property Act. The District Court granted defendents' motion to dis-
miss the complaint as barred by limitations, holding that $2,000 plus
double damage provision of Section 26(b)(1) constituted a "penalty"
within 28 U.S.C. 2462, allowing five years for instituting suit to
recover penalties and further that the Wartime Suspension of Limita-
tions Act was inapplicable to such an action.




Relying heavily on Marcus v. Hess, 317 U.S. 537, a decision
rendered shortly before the enactment of the Surplus Property Act where
the virtually identical provision of the False Claims Act had been held
to be compensatory and not a penalty for the purposes of the double ‘
Jeopardy provision of the Constitution, the Court of Appeals for the
Fifth Circuit reversed. It held that a sult under Section 26(b)(1) is
not penal but rather compensatory, directed at reimbursing the United
States for injuries to its property rights. The court ruled that the
fraudulent acts alleged undoubtedly resulted in injury to the Government's
property rights and that Section 26(b)(1) seeks to indemnify the United
States for such injuries by providing payment of an amount not so  disapro-
portionate to the actual injury that it cannot be deemed wholly compen-
satory. Accordingly, since the difficulty of computing exactly the
damages suffered by the Government Justified Congress' fixing a specific
sum that would provide full restitution, the court concluded that the
amount fixed by Section 26(b) (1) merely afforded compléte indemnity for
the injuries done the Government by defendants' fraudulent acts. In
view of the court's conclusion that suits under Section 26(b)(1) were
not subject to a statute of limitations, it was unnecessary to reach
the question as to the applicability of the Wartime Suspension Act.’

Staff: Melvin Richter and Herman Maréusé (Civil,Division)

EMERGENCY COURT
OF APPEALS

PRICE CONTROLS

: Sales during Price War in "Special Deal" or "Introductory
Offer". Victory Packing Company v. Charles H. Kendall (Emergency
Court of Appeals, No. oOh4, November 23, 1953). This is an appeal by
a slaughterer and processor of horse meat from denial by the Director
of Price Stabilization of its protest against Supplementary Regulations
26 and 27, which permit prospective increases from price ceilings
established by GCPR where a special deal or an introductory offer is
in effect. The court dismissed the complaint. It held that complainant's
low prices in effect at the time of the GCPR freeze resulted from a price
war which was a competitive factor within the meaning of and thus outside
the scope of SR 26. . The court also held that complainant was not a
wholesaler, because it did not buy a commodity and resell it "without
substantially changing its form"; and therefore its sales were not
covered by SR 27, which applies to wholesalers and retailers, but
not to manufacturers. The court found it unnecessary to reach the
Government's argument that the Director's denial of ‘complainant's request
for retroactive relief was not arbitrary or capricious. - .

Staff: George A. Fruit and Bruce H. Zeiser (civil Division)

DISTRICT COURT

CIVIL SERVICE
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S K Specific Enough. Money v. Anderson (C.A.D.C., No. 11698 Nov. 5, 1953).
" v Plaintiff, an employee of the Philadelphia Naval Shipyard, was removed
on charges which stated

"(a) That during the month of March 1943, at a
birthday party given in your honor in Shop 23 by the
women employees of your shop, you did kiss these
women employees present and made further advances to
at least two of them which actions on your part were
resented by these employees.

"(b) That in or near National Park, N.J., over
a period of years, you have had abnormal sexual
.relations with, and have made advances to, girls in
their teens; that these occurrences continued as
recently as eight or nine months ago.

The Court held tnat the charges did not meet the requirement of
the applicable statute and regulations. 5 U.S.C. 652(a) provides that
"No person in the classifiedvcivil service.....s8hall be removed therefrom
except for such cause &s will promote the efficiency of said service and
for reasons given in writing, and the person whose removal is sought shall
have notice of the same and of any charges preferred against him....." The
Civil Service Regulations (5C.F.R. 9.102) provide that the charges must
be specific and in detail. The case was remanded to the District Court to
determine the issue of laches which was raised in the Court belov on cross
motion for summary judgment but not decided.

Staff: E. Riley Casey, Assistant United States Attorney (D. DC. ),
Joseph Kovner (Civil Division)

TUCKER ACT -

¥
| -‘\‘Jl‘s‘lv"-’

Contracts - Finality of Agency's Assessment of Liquidated
Damages for Unexcused Delays in Performance George H. Waale and Charles
S. Camplinlrdzg/a Waale-Camplin Co. v. United States,(W D. Wash., No. 1690,
October 30, 1953). Suit under the Tucker Act to recover $6,91k allegedly
earned under a contract with the Housing Authority of Vancouver, Washington
and the Public Housing Administration as agents of the United States. The
Government's defense was that said sum had been withheld as liquidated
damages for unexcused delays in performance under the "disputes" provisions
of the contract; and that on appeal from the Contracting Officer's decision
the authorized deputy of the Public Housing Commissioner had upheld an -
 assessment of $7,917. The Government imposed a counterclaim for $1,003,
which amount had not been withheld because of & ¢lerical error. Upon
the Government's motion for summary judgment the complaint was dismissed
and Judgment entered for the United States on-"its counterclaim, under
. authority of U.S. v. Moorman (1950), 338 U.S. 457, and U.S. v. Wunderlich
(1951), 342 U.S. 98, wherein the Supreme Court upheld in the absence of
fraud, contractual provisions making the agency's decision conclusive,
The Plaintiff attempted to evade these decisions by raising "questions of
law" but the district court impliedly found that if the matter in controversy
presented any such question it fell within the ambit of administrative
finality as defined by the contract. Specific authority for this is
provided by the Moorman decision, supra, which held that the proper test
is not whether the dispute involved a question of law rather than one of
fact but whether it is embraced by the language which authorized the
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agency to make a final determination. It is hoped that other district
courts will follow the instant case by refusing to undermine the Moorman
and Wunderlich doctrine,

Staff: Charles P. Moriarty, United States Attorney and
Guy A. Dovell, Assistant United States Attorney (D. Wash. ); John T.
Allen (Civil Divieion)
- TAX COURT

RENEGOTIATION ACT

Allowance of Accelerated Amortization and Reserve for
Contingencies As a Cost  Stoner Manufacturing Corporation v. Secretary
of War, et al. (Tax Court, No. 24, November 17, 1953). By unilateral
determinations the Secretary of War and the War Contracts Price
Adjustment Board had determined excessive profits of Stoner to be
$355,400 for 1942 and $1,055,000 for 1943. After a full trial upon the
merits in the Tax Court, two of the major issues were whether or not
reserves for contingencies could be treated as an item of cost and also
vhether or not accelerated amortization was a proper item of cost. The
Government took the position that the reserves for contingencies could
not be treated as an item of cost in any event and that while the
Renegotiation Act provided that the increased amortization could be
refunded directly that it was permissible to treat it as an item of
cost if not claimed directly. The Tax Court agreed with the Government
that the reserves were not proper items of cost but allowed as a cost ]
$48,000 of additional amortization in 1943. This $48,000 had been o
finally settled after the date of the original renegotiation:; The Tax
Court then reduced the determination for 1943 from $1,055,000 to
$1,000,000. This is the first case in which the item of reserves and
increased amortization has been decided by the Tax Court.

, K Staff: Harland F;_Leatﬁefs‘and Jamés H. Prentice:
(Civil Division) = f

RENEGOTIATION ACT

Abatement of Tax Court Cases for Failure to Substitute the
United States Under the Renegotiation Act of 1951 Trace v. War Contracts
"Price Adjustment Board (Tax Court, No. 36, November 27, 1953). The War
Contracts Price Adjustment Board which was the renegotiating agency
under the Renegotiation Act was abolished by the Renegotiation Act.of
1951. The Renegotiation Act of 1951, however, contained a savings:
clause which provided that any court might permit-the substitution of
the United States in a case to which the War Contracts Price Adjustment
Board was a party on motion or supplemental petition filed within twelve™
months., By supplemental statute (66 Stat. 762) the time for substitution
was extended an additional twelve months, or to May 22, 1953. Trace had
- failed to make such substitution and the Tax Court granted a motion to
dismiss for lack of jurisdiction, holding that the statutory provision,
together with the legislative history of the 1951 Renegotiation Act and
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the aupplemzntal statute extending the time, left little doubt that the
substitution was required in the Tax Court. The Tax Court's opinion

followed very closely the memorandum of law filed by the Government in
support of the motion to dismiss.-, C :

Staff: Harland F. Leathers (Civil Division) ‘

xR
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 ANTITRUST DIVISION

Assistant Attorney General Stanley N. Barnes'

STRENGTHENING OUR ANTITRUST ADMINISTRATION

In an address before the Illinois State Bar Association at
Chicago, Illinois, on December 4, 1953, Assistant Attorney General
Barnes pointed out that the foundation of an antitrust program lies
in complaints received from businessmen and consumers, and therefore
necessarily must be built case by case. Enforcement policy is set
in the decision as to what complaints are investigated, under what
legal theories the cases are brought, and in the ends sought to be .
achieved by the institution of these cases.

The economic aspects of antitrust theory although important
can be, at the same time, both helpful and confusing. However, the
Sherman Act is a legal tool to aid in the maintenance of fundamental
economic principles upon which our capitalistic system is based.
Hence, there will be no esoteric excursions into the realm of new and
abstract economic theories.

New cases have been instituted in such diverse fields as
railroad equipment, trailer rental systems, the primary lead industry,
food, and theatre scenery movers. At the same time, active efforts have
led to the closing of many cases which had been pending an undue length
of time, even for antitrust litigation.

Some consideration is being given to a new procedure involving
the negotiation of consent judgments prior to the filing of the com-
plaint, as a means of expediting the disposition of cases, at a consid-
erable saving to both Govermment and defendant.

: The subject of Judgment enforcement is being reviewed. Since
there are approximately 350 antitrust judgments outstanding, it is felt
that the number of pending contempt proceedings is disproportionately
small.

As for the practice of nolo contenderé pleas, the Attorney
General has ordered that such pleas can be agreed to only in the most
unusual circumstances. In this regard, as far as criminal contempts
are concerned, the likelihood of unusual circumstances being found will
e be most unusual.

The Attorney General's Committee to study the antitrust laws
is endeavoring to issue interim reports, the first two of which may be
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released within a few montha The Committee ie presently divided
into six work groups and is eovering thirteen eﬁbJect8°

Concepts of Competition and Monopoly
Per Se versus the Rule of Reason ’
Oligopolies - .. . .. S
Implied COnspiraciea
Robinson-Patman Act R
- Exclusive Dealing Contracts e
Fair Trade . -
Foreign Commerc
Exemptions - '
Concurrent Jurisdiction
Patents and Tredemarke*-
Consent Decrees . RS '
Use of Criminel Prosecutions

‘The entire antitrust'program is aimed et a sound common
sense advance in protecting competition. i yj

MOTION To QUAsﬁ GRAND 'J‘URY“’SUBP'OENAS A

Linen Supply Investigation - Kew York and New Jergey.
After a hearing held on October 9, 1953, in the District Court,
Southern District of New York, Jﬁdge John F. X. McGohey, on _
November 20, 1953, handed down an opinion denying the three motions
to quash grand jury subpoenas duces tecum issued in an investigation
of the linen supply service industry in New York and New Jersey. The
motions were made by an association of linen_eervice suppliers, fifty
corporations engaged in the business of supplying linen service, and
a union of laundry employees. Movants attacked the subpoenas as un-
reasonable and oppressive and sought primarily to limit the investi- -
gation first to questions of interstate commerce. The union, in
addition, claimed that it was not amendble to service of the sub-
poena in its common name. IR S

Movants, on the’ argument,‘ tressed their contention that in
view of strong doubt that the linen suppliers were engaged in inter-
state commerce, the Court should prevent inconvenience to the movants
by quashing the subpoenas and, in the exercise of its discretion,
direct the grand jury to confine its initial inquiries to the Juris-
dictional question in the first instance. The Court, in its opinion,
disapproved of this unusual request, pointing out that such doubt was
a reason for not quashing the subpoene and that inconvenience not
amounting to harassment does not Justify interference with the func-
tions of the grand Jury o

The Court held further that the 10-1/2 year period of
coverage in most of the subpoenas was reasonsble in view of the par-
ticular facts of this matter and thet the subpoenas were not otherwise




1k

unreasonable and oppressive. The operation of the subpoenas, however,

wvas limited by not requiring the production of documents, copies of
vhich are in the possession of _the GOvernment‘. ‘

The Court also held the union amenable to subpoena in its
common name but modified that subpoena in several minor particulars..

Staff: John D. Swartz, Morris F. Klein, William J. Elkins,
Moses L)d Lewis and Paul D. Sapienza (Antitrust,Divis'ion, New York

e g e <4y
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OFFICEOF ALIEN PROPERTY

Assistant Attorney General Dallas S Townsend S

PRODUCTION OF DOCUMENTS L

P

Dismissal of Suit for Failure to Co;ply With Order for Pro-‘
duction of Documents Under Rule 34, When Documents Are -
Located in a Foreign Country, and Production Is- Prohibited
‘by the Laws of That Country. e . S

Societe Internationale, etc. (I G. Chemie) V.. Brownell,
(D.C.D.C., February 19, 1953 and November 16, 1953). In October 1948,
I.G. Chemie, a Swiss holding corporation, sued the Attorney General, as
successor to the Alien Property Custodian, for.the return of property
.described as worth more than $100,000,000. (some 90% of the capital
stock of General Aniline & Film Corporation and cash) which had been
vested under the Trading with the Enemy Act. The Govermment's answer
" 'included a defense that I.G. Chemie had been & party to a worldawide
conspiracy with I.G. Farben to cloak the.property. - Relying on the fact
that in an investigation in 1945 and 1946 of the German character of
I.G. Chemie, the Swiss government had examined all papers of I.G. Chemie
and of its banking affiliate, H. Sturzenegger & Cie., the Attorney
General moved, in July 1949, for an order that Chemie produce all its
papers as well as those of the Sturzenegger bank. The Court: granted
the motion. 9 F.R.D. 263, 13 F.R.S. 34.11, Case 1, July 5, 1949.
Thereafter, the Court ordered plaintiff's. director, whose deposition
‘was being teken by the Attorney General, .to answer questions put to
him, despite a claim of privilege based on the Swiss bank secrecy law.
9 F.R.D. 680, 13 F.R.5. 26b.4, Case 1, January 25, 1950. The Court’
“held that the privilege of a witness not to answer was governed by the
law of the forum, not by the laws of a foreign country.,

In June 1950, immediately prior to the planned inspection
of the documents, the Swiss Government seized the bank papers on the

- ground that production would violate Swiss bank secrecy laws. The

Court then referred to a Special Master the question of the good faith
of I. G. Chemie in seeking to comply with the order of production. 11
F.R.D. 294, 15 F.R.S. 34, 47, Case 1, February 15, 1951. Adopting the
Master's conclusion that Chemiée had been in good faith, Chief Judge

Laws nevertheless granted the Government's motion to dismiss with
prejudice for failure to comply with the Court's order for production.
In its extensive opinion (111 F. Supp. 435,18 F.R.S. 3%, 47, Case 1,
February 19, 1953), the Court found that inspection of the bank papers
vas essential to defendant's case and that under United States law

there is no privilege against producing bank papers. Emphasizing that
the Govermment as defendant is entitled to the benefits of the discovery
procedures of the Rules, the opinion in detall examines what it describes
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as the basic question, namely, "what action should be taken in a case

in which a foreign government prohibits its national, a party pleintiff,
from performing its duty to meke discovery as ordered pursuant to Rules

of the Court." The Court stated that the question, which it character-
ized as an issue of jurisdiction, not of sovereignty or of comity, appeared
to be a novel one in a court of the United States. * It held that foreign
law cannot be permitted to obstruct discovery in a case in the United-
States Courts and that any other course would frustrate established pro-
cedures of our Courts. Further, any other course "might defeat the.
purposes of the Trading with the Enemy Act by permitting a foreign :
national to bring suit in this country to recover property seized under
the Act and then seek shelter under the protective cloak of its,govern-
ment when discovery is sought." The Court cited as persuasive a series
of British prize cases to the same effect, and concluded that the case
must be dismissed under Rule 37(b), "not by way of punishment for contempt
or for contumacy," but "rather by way of denying the right of a plaintiff
to proceed without obeying established Court procedures." The Court
added that the power to dismiss for failure to produce documents has been
recognized since Article 15 of the Judiciary Act of September ok, 1789,

1 Stat. 82, 28 U.S.C. sec. 636 (1946), and that apart from Specific ,
rules of court or statute a court has inherent power to dismiss a suit .
when it is established that a party has failed to comply with a court -
order.

Minority stockholders of the plaintiff corporation ’ a.lleging : ‘
themselves to be non-enemies, had previously been permitted to intervene
in the action to assert their proportionate share in the vested assets

if Chemie's action should fail (Kaufman v. Societe Internationale,

343 U.S5. 156). Since these stockholders never had possession, custody -

or control of the bank papers, the Court further held that the intervenors
are not affected by the dismissal. . _ _ S .

In its opinion of February 19, 1953, the Court suspended the
effective date of the dismissal for three months, so that Chemie might
have further opportunity to produce the papers. On November 16, 1953,
the Court found that, after more than four years since the order of
production, there was still no reasonsble likelihood that plaintiff .
would be able to accomplish the full production; and that anything less
than full production would not comply with the Rules. Dismissal with -
prejudice was ordered. S S

Staff: Dawid Schwartz, Sidney B. Jacdby, Paul E. McGraw,
Ernest S. Carsten (Office of Alien Property) .
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LANDS DIVISION _
Assisfant'Attorney General Perry W. Morton

Status of Residents of Veterans Hospital when Jurisdiction
Has Been Ceded to United States. Robert Schwartz, ete. v. O'Hars
Township School District (Pemn. S. Ct.). This is a mandamus suit
brought to establish the right of children to persons living at s
Veterans Hospital near Pittsburgh, Pennsylvania to attend the local
schools without payment of tuition. The lower court held end the
Supreme Court has now aegreed that such children do not have the same
right as do the children of other residents of Pennsylvania because
exclusive jurisdiction of the site of the hospital had been granted
to the United States. In recent years Congress has authorized the
imposition of local sales and income taxes, the application of local
workmen's compensation laws and the imposition of local gosoline
taxes despite such grants of exclusive jurisdiction. And;-in 1943,
the Pennsylvania Supreme Court had sustained the application of ‘the
City of Philadelphia income taxes to persons vorking at the
Philadelplia Navy Yard, a similar exclusive Jurisdiction ares.
Nevertheless, the court in this case held that residents of the
Veterans Hospital area were -not residents of Pennsylvania and their
children were not entitled to free schooling as are the children of
residents of the state. o Coe T -

Staff: Roger P. Marquis (Lands Division).
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IMMIGRATION AND NATURALIZATION SERVICE

Commissioner Argyle R. Mackey

. CRIMES INVOLVING MORAL TURPITUDE

Conviction Under Statute for Making, Passing, etc. of ObJjects
Which May be Intended for Use As Money, Held Not to Involve Moral
Turpitude. Giglio v. Neelly (C.A. 7). Giglio, an alien, was ordered
deported on the ground that he had been convicted of two crimes involv-
ing moral turpitude. One of the convictions was on a plea of guilty to
an indictment under Section 168 of the Criminal Code, 18 U.S.C. 282
(1946), which penalized the making, passing, etc., of objects "which
may be intended to be used as money" up to five cents in value. After
the entry of the deportation order, the alien brought habeas corpus pro-
ceedings and the District Court ordered him discharged from custody.
On appeal the United States Court of Appeals for the Seventh Circuit on
November 13, 1953 affirmed the judgment. The Court of Appeals described
the "deceptive simplicity" of the statute in ordering deportation for
convictions of crimes involving moral turpitude, without supplying an
adequate definition of moral turpitude. The court also noted previous
efforts to arrive at a workable definition, including the holding of
the Supreme Court in Jordan v. DeGeorge, 341 U.S. 223. Finding that :
the statute did not necessarily entail fraud, the court concluded that
the crime did not inherently involve moral turpitude.

' SUBPOENAS

Authority to Issue Subpoenas Against Naturalized Citizens in
Investigation of Propriety of His Naturalization. In re Felcone (N.D.,
N.Y.) and In re Minker (E.D., Pa.). The decisions of two United States
District Courts have taken conflicting positions concerning the authority
of immigration officials to 1ssue subpoenas against naturalized citizens.
Section 235(a) of the Tmmigration and Nationality Act of 1952, 8 U.S.C.
1225(a), enlarged the administrative authority to issue subpoenas by
specifying that the testimony of witnesses could be required "concerning
any metter which is material and relevant to the enforcement of this Act
and the administration of the Service." Acting under this enlarged au-
thority, immigration officials have issued subpoenas requiring natural-
ized citizens to testify regarding the legality of their naturalization
in order to determine whether proceedings to revoke naturalization are
wvarranted. The two cases in question involve attacks on such subpoenas.
In the Minker case Judge Welsh of the United States District Court for
Eastern District of Pennsylvania on November 25, 1953 sustained the sub-
poena, finding that the expanded language of the new statute was de-
signed "to extend the subpoena power to matters material and relevant to
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the enforcement of each and every provision of the Act » including

Section 340 relating to revocation of naturalization.” On the other

hand Judge J. 7. Foley of the United States District Court for the
Northern District of New York on November 20, 1953 took a contrary
position in the Falcone case. It was the view of Judge Foley that a
reading of the Act as a whole indicated a purpose of Congress, despite
the expanded language, to limit the subpoena powers to investigations '
regarding aliens and that the procedure for denaturalization prescribed
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