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SECURI'.H MA!!.'EERS

\

Tne Security Officer, Justice Depa.rtment » desires that the questions
concerning the responsibilities of each United States Attornmey, or his
Assistant, who acts as Security Officer for his district, as presented in
the attached questionnaire, be answered within fifteen (15) days.

In a.ddition, the Security Officer wishes to ca.ll attention to the
following _

Any United Sta.tes Attorney requ.iring access to classified
information for himself or & member of his staff should
be guided by Section 901-C of the Security Regulations »
which provide that "Clearance of employees for access to

. classified information shall be made by the Security
Officer of the Department, upon the submission to ‘him, -
by the head of an office, of the pames of persons CL

. proposed for such access, together with an indication

. of the category of classified defense information to

which access 18 reqpired ! (Underscoring suppliedT

Any correspondence directed to the Security Office
should clearly and specifically state the eategory
of clearance desired. ‘

The enclosed q_uestionnaire or any inquiries in connection with the

Security Regulations should 'be directed to Clifford J. Nelson, Security
Officer, Room 273h

. -_x-‘."iu'- *

]MPOR'HLNT NOTICE

~ Denaturalization Cases Ori iinated by_Innnigration and Naturalization
‘Service. In instances in which United States Attorneys are required to
dismiss denatura.liza. ion cases originated by the Immigration and Naturali-
zation Service because affidavits showing good cause were not filed with
the complaints, the related Service file should be sent to the regional
office of the Service for the region in which the court is located. ‘The
second sentence of the second paragraph of the notice beginning at the
bottom of page 195 of the issue of the Bu.L'Letin ‘for April 11, 1958 (Vol.
No. 8), ie modified eccordingly :

Each covering 1etter foma.rding a file to the Service in accordance
vith the preceding paragraph should request (1) that the file be reviewed
in the light of intervening developments since the case was originally
submitted; (2) that the investigation be brought up to date if the reviev
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of the file reflects that reinstitution of denaturalization proceedings is &Y
probably justified; and (3) that, on completion of the investigation, if the
Service is satisfied that the evidence available shows good cause for revo-
cation under applicable standards, the file be sent to the Criminal Division,
together with the statutory a.ffidavit- shoving good cause.

No denaturalization case should be instituted or reinstituted vithout
authorization from the Criminal Division. Similarly, no criminal prosecu-
tion under 18 U.S.C. 1425 should be instituted, without such authorization, °
against a naturalized citizen for knowingly procuring naturalization in
violation of law.

Denaturalization Cases Originated by State Department. Dematuralization
proceedings may now be instituted under Section 340(@) of the Immigration
and Rationality Act if the complaint is accompanied by an affidavit showing
good cause furnished by the State Department. A consular statement submitted
in accordance with the last sentence of Section 340(d), if executed under
oath, shall be deemed to satisfy the statutory requirement of an afridavit.
An affidavit showing good:camuse executed by an employee of the State Depart-
ment on the basis of & consular statement which was not executed under ocath
shall likewise be deemed to satisfy that requirement. Each new complaint
should specifically incorporate the affidavit by reference and recite that
it is an affidavit showing good csuse in accordance with Sectiom 340(a) of
the Imnigration and Hationality Act. In instances in which a consular
statement is incorporated by reference into an affidavit showing good cause
executed by an employee of the State Department, the comsular statement
should also be attached to the complaint.

In instances in which & complaint has been filed without an affidavit
shmring good cause, the complaint should be dismissed. In instances in
which cases are dismissed in accordance with the preceding sentence and
affidavits showing good cause bhave not been furnished, and in instances
in which such affidavits have not dbeen furnished and suit has not been
instituted, the material furnished by the State Department to justify
denaturalization proceedings should be returned to the Criminal Division.
In instances in which cases are dismissed because of failure to file such
affidavite and such affidavits have been provided, new suits should be
filed innnedia.te]y

'ﬂne notice beginning at the top of page 231 of the issue of the
Bulletin for April 25, 1958 (Vol. 6, No. 9), is hereby revoked. 2

* E ® SO

JOB WELL DOKE

\,
o Ty

The District Chief, Food and Drug Administration, bas commended
Assistant United States Attorney Thomas Stueve, Southern District of
Ohio, for the successful prosecution of & recent drug case.. The letter .

observed that handling of this type of technical and complicated case
requires a thorough grasp of the subject matter and that Mr. Stueve g
had done an outstanding job. i
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United States Attorney James L. Guilmartin and his staff, Southern
District of Florida, bave been commended by the Chairman of the Securities
and Exchange Commission for the successful prosecution of & recent case
which resulted in the conviction of an attorney and an accountant and
which should have a salutary effect upon other professionals who may be
tempted to lend assistance to fraudulent securities promotions.

The Regional Attormey, Department of Labor, has expressed
appreciation of the capable-and efficient manner in which Assistant
United States Attorney leigh B. Hanes, Jr., Western District of Virginia,
obtained a favorable disposition of a criminal prosecution under the
Fair Iabor Standards Act.

Assistant United States Attorney lawrence G. Nusbaum, Jr., Eastern
District of New York, has been commended by the. District Judge for the
intellectual honesty he displayed in his preSentation of a recent ca.se.

* ¥ *
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INTERNAL SECURITY DIVISION

Acting Assistant Attorney Geperal J. Walter Yeagley

Conspiracy: Expedition Against Friendly Foreign Power; Unauthorized
rtation of Munitions. United States v. Arnaldo Goenaga Barron, et al.
S.D. Texas) The grand Jjury returned a cne count indictment on May O,
1958 charging 4O defendants with a conspiracy to violate 18 U.S.C. 960
and 22 U.S.C. 1934. After a three day trial the case was completed on
May 21, 1958. Thirty-four defendants were found guilty and one acquitted
by the jury; one pleaded guilty and the charges against four were dis-
missed on motion of the govermment. Three of the defendants received
suspended sentences and were placed on probation for five years. Imposi-
tion of sentences against the remaining defendants was suspended and each
was placed on probation for three years.

Staff: United States Attorney William B. Butler and
Assistant United States Attorney Brian S. Odem (S.D. Tex.)

Conspiracy: Expedition Against Friendly Foreign Power; Unlawful
Iransfer and Possession of Firearms. United States v. Robert R. McKeown,
et al. (S.D. Texas) A seven count indictment was returned on May 13, “
1958 against Robert R. McKeown, Manuel Arques, Evelyn Eleanor Archer,
Mario Silverio Villamia, Francisco Gonzalez Obregon and Abelardo Pujol
Barrera charging a conspiracy to violate 18 U.S.C. 960 and 26 U.S.C. 5801,
et seq., as well as substantive counts under 26 U.S.C. 5801, et seq.
Defendant McKeown was arraign2d on May 23, 1958 and pleaded not guilty
to all counts of the indictment. He remained at liberty under a pre-
viously set bond. Arraigmment of the other defendants has been set for
June 20, 1958. '

Staff: United States Attorney William B. Butler and
Assistant United States Attorney Brian S. Odem (S.D. Texas).

L K



CRIMINAL DIVISIORN

Asgistant Attorney General Malcolm Anderson

BANKRUPTCY

Acting or Forebearing to Act in Bankruptcy Proceeding (18 U.S.C. 152).
United States v, Milton Weiss (W.D. Pa.). On April 29, 1958, a Jury ver-
dict of guilty was returned against Milton Weiss upon a two-count indict-
ment charging that he attempted to obtain money from Samuel Heyden for
forebearing to act in a bankruptcy proceeding, that is, to refrain from
bidding at a sale of bankrupt's assets, in violation of paregraph 5 of
18 U.S.C. 152, Sentencing was deferred pending presentence investigation.
This 1s believed to be the first conviction obtained under paraegraph 5 of
Section 152.

Weiss was a member of a group commonly known as "The Forty Thieves",
who reportedly attend bankruptcy sales in a group and by prior agreement
control the bidding on assets of bankrupts. If an individual, not a
member of the combine, desires to purchase assets of the bankrupt's
estate, the "Thieves" attempt to secure money from the individual in re-
turn for their promise not to bid on the assets. It is alleged that the
group operates in such numbers and apparently with such capital that when
a payoff is not made to them, they bid the assets up beyond the price
range of the prospective purchaser, and purchase the assets themselves,
and in some instances secure assets at low prices at the expense of the
creditors of the bankrupts,

Similar indictments are pending in the same District against Welss
and other defendants.

Staff: United States Attorney Hubert I. Teitelbaum;

Assistant United States Attorney John R. Gavin
(W.D. Pa.)o '

VERUE

Continuing Offenses; Aliens, United States v. Cores (U.S. Sup. Ct.).
On May 19 the Supreme Court reversed the Judgment of the District Court
for the District of Connecticut dismissing a criminal information charging
a violation of section 252(c) of the Immigration and Nationality Act on
the part of an alien crewman who willfully remained in the United States
in excess of the 29 days allowed by his conditional leanding permit., The
conditional permit expired before defendant entered the District of
Connecticut. In the view of the majority, the offense of willfully re-
maining is a continuing one which may be prosecuted in any district
where the crewman willfully remains after the permit expires.
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KIDNAPPING

Conviction Under Federal Kidnapping Statute, United States v..
Claude Everett Coffman (E.D. Ky.). On April 15, 1958, defendant was
convicted by a jury, under the Federal Kidnapping Statute, and was
sentenced to a term of 10 years.

A one-count indictment was returned in the Eastern District of
Kentucky, charging that defendant, on or about October 7, 1957, know-
ingly transported Aubrey Leroy Whitaker in interstate commerce from
Harlan, Kentucky, to St. Marys, Ohio, in violation of 18 U.S.C. 1201.

Whitaker, aged 10, disappeared while on his way to school at Harlan,
Kentucky. It appeared that defendant, Whitaker's uncle, induced the
victim to accompany him under the promise of a trip to California. De-
fendant and Whitaker travelled to Dayton, Ohio, and to St. Marys, Ohio,
where the victim was held by defendant, Louella Coffman, victim's grand-
mother, learned on October 10, 1957, that Whitaker was in the company of
defendant, and on that date she and defendant carried Whitaker back to
Harlan, Kéntucky, and left him near his home. Defendant, arrested in
Ohio, denied being a homosexual and denied molesting the victim, but
admitted the illegal transportation of Whitaker. Disposition of the
case in Toledo pursuant to Rule 20, was declined by the United States
Attorney for the Northerm District of Ohio, and defendant was removed
to the Eastern District of Kentucky.

Staff: United States Attorney Henry J. Cook (E.D. Ky.).

MATL FRAUD

United States v. Jerome D, Linden, et al. (C.A. 4). Three indivi-
duals and two corporations were convicted in the District of Maryland on
charges of having devised a fraudulent scheme and artifice to obtain
subscriptions for a publication known as Maryland Classified Business
Directory by the use of forms which were designed to be misinterpreted
by the recipients as being statements of accounts due for listings or
advertisements in the c¢lassified section of the Baltimore telephone
directory. On October 14, 1955, approximately 104,000 of these forms
were deposited in the mails in Baltimore by defendanta for delivery to
persons whose names had been obtained from the classified section of the
local telephone directory. The forms were only sent to advertisers in
the telephone directory and the names, addresses, and telephone numbers
of the recipients were typed on the forms exactly as they .appeared in
that directory. Also under the heading of "classification”, the forms
1isted the exact classification for business enterprises as that ap<
pearing in the classified telephone directory and, although the forms
contained columns to reflect the cost of three different types of
listings, a cost figure was only inserted opposite the type of listing
used by the recipient in the telephone directory. Initia.lly, the words .
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"Pinal Notice" were printed in red ink across the face of the forms;
subsequently, there was substituted for these words the phrase "Listing
Will Not Appear Unless Payment Is Made Now", : .

During the trial, held before a judge sitting without a Jufy, 8
Post Office Inspector testified that he had visited the defendants®
offices in Baltimore, on several occasions and had warned them that the
forms had confused many persons into thinking they were being billed for
telephone company advertising. The government also introduced testimony
that defendant Linden had previously conducted & similar operation in
Cleveland and that he had submitted a voluntary affidavit of discon-
tinuance and then left the city after the advertising forms had been
disapproved by the Post Office Department. A number of recipients of
the forms were permitted to testify that they had remitted checks to
the defendants in the belief that they had received invoices from the
telephone company for previously subscribed advertising in the classified

telephone directory. .

Defendants argued that if the recipients had read the forms they
could have easily determined that were being solicited for classified
advertising in a new business directory not associated with the tele-
phone compeny; they also contended that they actually intended to pub-
1ish a directory, end in fact $40,000 of the total collection of $87,000
had been spent by the defendants in preparing a publicationm.

Defendants Linden and Baylis and the two corporate defendants filed
an appeal challenging the sufficiency of the evidence to sustain their
convictions and alleging error in the admission of testimony as to why
certain persons receiving the forms had made payment. Appellants argued
that the Court, under the interpretation in United States v. Kram, 247
F. 24 830 (C.A. 3, 1957), may examine only the wording of the forms and
that there would be no violation if a careful reading would discover the
true nature of the forms. The Court held that even though the words
themselves may not, if carefully read, be false and deceptive, the
arrangement, the manner of display, and the circumstances in which the
words are used may create an appearance which is false and deceptive.
With reference to appellants' contention that this case is different .
from Silverman v. United States, 213 F. 24 405 (C.A. 5, 1954), in that
no directory was published in that case, the Court stated that the fraud
in the Silverman case was more brazen than that laid to the appellants
but that in each case "the scheme was to shear the victims by luring
them into paying for advertising through a calculated deception,”

Staff: United States Attorney Leon H. A, Pierson;
?seistaﬁt United States Attorney Martin A, Ferris
D.m.Q s -
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FRAUD-PR(XIUREMEE[‘FRAUD

Interpretation of Term "Cash Reimbm'sa'ble” as Used in Anti-
Gratuities’ Act (41 u,s.C. 51-511 . United States v. Barnard, et al,
{C.A. 10.). In the first appellate decision construing and interpreting
the term "cost reimburseble” as it is used im 41 U.S.C. 51-5k, the ‘Anti-
Gratuities Act, the Tenth Circuit Court of Appeals on May 2, 1958 re-
versed orders prev:lously entered by the District Court in Kansas granting
Motions to Dismiss filed by all the defendants. ,

Prosecution grev out of an extensive imvestigation into irregular-
ities in the procurement of tools and supplies used in the comnstruction
of jet planes for the Air Force under a prime contract held by Buick
Oldsmobile Pontiac Division, General Motors Corporation. The contract
provided for a redetermination of price at stated intervals. The first
redetermination permitted retroactive upward or downward revision o:t’
price based in part upon the cost experience of the contractor witucut
rega.rd to ceiling. )

Four indictments in ten counts charged defendants, who were either
personnel in the prime contractor's purchasing department .or officers
of vendors doing business with the prime contractor, with substantive
offenses under 41 U,S.C. 54 and comspiracy to violate 4l U.S.C. 51, 52,
and 54 through payment and receipt of money and other gratuities to
induce the award of purchase orders under the prime contract.

Defendants had argued that the indictment was fatally defective
for failure to allege the existence of a "cost-plus-a-fixed fee ar
other cost reimbursable basis" comtract. The indictment stated the
Air Force contract was "fixed price reimbursable ., . . with a price
redetermination clause.”

. The Court of Appeals, however, in & unanimous opinion, adopted the
position of the government that, since the contract allowed upward re-
vision' of price with retroactive effect during the first period, in
which, it is to be noted, all the irregularities charged occurred,
such revision being predicated in part upon the contractor's cost ex-
perience , it contemplated reimbursement of cost previously incurred.
The Court said that when all the provisions of the contract were con-
sidered as constituent parts of a harmonious whole, it partook of the
aspects of both a "fixed price” and "cost reim'bursable" contract and
was therefore within the purview of 41 U,S.C. 51-5L, A
Sta.ff: United States Attormey William C. Fa:rmer?' -

Assistant United States Attorney Milton P. Beach
‘ (D. Kansas).
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FRAUD BY WIRE AND NATIONAL STOLEN PROPERTY ACT

United States v. Adolph C. Hecker (D. Wyo.). Defendant, an alleged
confidence man, falsely represented to the victim, Welton, that he had
come into a substantial inheritance and needed funds to pay the necessary
expenses, He was indicted on eighty counts charging violations of 18
U.8.C. 1343 (fraud by wire) based on interstate telephone conversations
he had with the victim; and on twenty-three counts charging violations
of the 1956 amendment to 18 U.S.C. 2314, the basis of those counts being
that the victim was induced to travel iun interstate commerce in execution
of the scheme, :

Defendant pleaded nolo contendere to four representative counts,
tvo laid under 1343 and two under 2314, He was sentenced to 18 months
on three counts to run concurrently, On the fourth count sentence was
suspended and defendant placed on three years' probation to commence upon
his release from coufinement under the other three counts, Defendant's
sister made restitution to the victim of $10,000 which covered some of
the loss estimated to be $25,000,

Staff: United States Attorney John F. Roper, Jr. (D. Wyo.).

FAIR LABOR STANDARDS ACT

Employment of "Oppressive Child Labor"; Criminal and Civil Contempt
Convictions; Imposition of Substantial Fines, United States v, Edward H.
Taubman (D. Md,). In October 1957 a petition was filed jointly by the
United States Attorney and the Regional Attormey for the Department of
Labor for the prosecution of the defendant, individually and doing busi-
ness as "Taubman's," for civil and criminal contempt of court. A perma-
nent injunction had been entered against defendant in January 1952
enjoining him from violating the minimun wage, maximm hours, and record
keeping provisions of the Act. His wilful, numerous, and substantial
violations of the terms of this injunction led to the civil and criminal
contempt proceedings. ' : ,

In addition, on March 5, 1958, a one-count information was filed
against defendant under 29 U.S.C. 215 (a)(4) for violations of 29 U.8.C.
212(c) resulting from the employment of nine children, ranging in age
from 13 to 17 years, in interstate commerce and in the production of
goods for interstate commerce, Two of these childrem, 17 years of age,
were employed in occupations declared by the Department of Labor to be
particularly hazardous for children under 18 years of age and detri-
mental to their health and well-being,

In the contempt case the defendant on May 2, 1958, cousented to a
court order coutaining a pemal fine in the amount of $3,500, and re-
quiring the paymeut of the costs of the investigation of the case in
the amount of $945 and the payment of back wages totaling $5,030. On
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'the same date defendant pleaded guilty to the criminal information ‘
and was fined $4,000 and costs, to be paid within six months.

Staff: United States Attorney leon H, A. Plerson;

Assistant United States Attorney J. Jefferson
Miller II (D. Md.).

“DENATURALIZAT ION

Sufficiency of "Good Ca.use Affidavit; Evidence of Fraudulent
Procurement, Nowak v, United Sta.tes and Maisenberg v. United States
1U.S. Sup. Ct. May 26, 1958). 1In these cases, denatura.lization Judg-
ments had been obtained under statutes requiring "good cause" affi-
davits, In each case, the affiant was an attorney of the Jmmigration
and Naturalization Service who swore that the allegations of his
affidavit were based on facts disclosed by the Service's official
records, to which he had access. Defendants contended the affidavits
were deficient because not made by persons with personal knowledge of
the matters contained therein; and also because they failed to re-
cite sufficient evidentiary facts. The Supreme Court held that the
affidavits were satisfactory since they showed with adequate particu-
larity the grounds on which the government's suits rested and since
they were executed by responsible officials of the Service. ,‘

On the merits, however, the judgments were reversed on the ground
that the government did not carry the heavy burden of proving its case
by clear, unequivocal and convincing evidence which does not leave the
issue in doubt.

In each case, the charge -of fraudulent procurement of naturali-
zation was based on the fact that in 1937 the ‘defendants had given
negative answers to both parts of the following question in their
naturalization application: "28. Are you a believer in anarchy?...
Do you belong to or are you associated with any organization which
teaches or advocates anarchy or the overthrow of existing government
in this country?..." The lower courts had found that in 1937 both
defendants were Communist Party members and to their knowledge the
Party then taught the overthrow of existing govermnment; and that the
negative answers to the second part -of Question 28 vere therefore
fraudulent, The Supreme Court héld that the question was not suffi-
ciently clear to warrant the firm conclusion that when defendants
answered it in 1937 they should have known that it called for the
disclosure of membership in non-anarchistic: orga.niza‘gionsuadvocating
violent overthrow of government and, more particularly, membership
in the Communist Party.

In the Rowak case, the Judgment below had also been 'ba.sed on &
finding that defendant was not attached to the principles’ of the -
Constitution for the statutory period prior to naturalization because ‘
he had been a member of the Communist Party with knowledge that the
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party advocated the overthrow of the Government by force and violence.
The Supreme Court agreed that defendant's party membership had been
adequately proved, but concluded that the evidence did not establish
that he knew of the party's illegal advocacy. Witnesses had testified
that Nowak had said it would be necessary to "destroy" capitalism in
order to set up a workers' government; that the party could not rely
entirely on the ballot, "but that it would resolve eventually to
bullets”; and that if the party could not gain control of labor unions
through elections, then it might be necessary to use violence. The
Court considered these statements as fragmentary and equivocal and
concluded they could be taken as merely expressions of opinions or
predictions about future events rather than as advocacy of violent
action for the overthrow of govermment. The Court also regarded the
testimony as quite uncertain, given as it was from 17 to 19 year

after the event.

In the Maisenberg case, the Government had charged that the de-
fendant had wilfully misrepresented in stating she was attached to the
principles of the Constitution. As in Nowak, the Government had
attempted to prove 1ts case by showing that the defendant was a member
of the Communist Party during the five years preceding her naturali-
zation and that she knew the party illegally advocated the violent
overthrow of the government. Here, too, the Supreme Court agreed that
defendant's party membership had been adequately proved, but concluded,
for much the same reasons as in Nowak, that the evidence was insuffi-
cient to establish that she herself advocated revolutionary action or
was awvare that the party proposed to take such action,

Staff: The case was argued by Julius F, Bishop
(Criminal Division)
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CIVIL DIVISIOR
Assistant Attorney General George Cochran Doub

SUPREME COURT.

FALSE CIAIMS ACT

Commodity Credit Corporation and Federal Housing Administration Are
Parts ‘of Government for. Purpose of False Claims Act; Home Loan Insurance
_;A‘Eplic&ﬁions. Are Not Claims’Against Government Prior to Default. Rainwater,
étal. v. United States and United States v. McNinch, et al. (S. Ct.,

May 26, 1958). 1In these related cases, the primary question was whether
wholly owned government corporations, such as the Comnodity Credit -
Corporation, and the Federal Housiqg Administration &re parts of "the
Government of the United States” within the medning of the False Claims
Act (31 U.8.C. 231). 1In the Reinwater case, the Eighth Gircuit had
sustained the government‘s. posit:[on and held that Commodity is a pa.rt

of the government (ala.h F. 2427, United States Attorneys Bulletin,

Vol. 5, p. 313). In Mc.Kinch the Fourth Circuit held to the contrary in
cases’ involving both Commtodity and FHA (242 F. 2d 359, United States
Attorneys' Bulletin, Vol. 5, p. 314). The Supreme Court affirmed in the
Rainwater case and reversed in the McNinch cases. In both, the Supreme
Court held that agencies of: this ‘type are clearly parts of the Government
of the United Btates for the purpose of the Act. On a related issue pre- ‘

sented in the McNinch case, whether the False Claims Act could be invoked
in connection with a FHA home loan insurance transaction upon the discovery
of a fraud in the applica.tion for the loan but bd‘ore -default or demand for
payment in any form from FHA, the Court held that, prior to default or a
demand on FHA for actual payment, the False Claims Act -did not come into
Play inasmuch as no property of the United States had ‘been subject to a
fraudulent claim.

![he decision of the Supreme Court in these cases represents a
substantial victory for the government and should greatly facilitate
future prosecution and recovery on such fraudulent claims.

Sta.ff Assistant Attorney General George Cochran Doub and

Marcus A. Rowden (Civil Division) :

COURT OF APPEALS

EMERGERCY PRICE CONTROL ACT ©

Recapture of Subsidy Payments; Interest; District Court in Collection
Action Must Enforce All Terms of Administrative. Order Requiring Repayment
of Subsidies, Including Provision for Payment of Interest. United States
v. Beard (C.A. 2, May 23, 1958). The United States brought suit to enforce
: an a.dmlnistre.tive order which had invalidated certain meat subsidy payments
. made to appellees and had demanded their repayment with interest at L per-
’ cent per annum from the dates of disbursement. The district court granted ’
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the government's motion for summary judgment, but limited the running of
interest to the period from the date of the invalidation order to the
filing of the complaint. On the government's appeal, the Court of Appeals
ordered the judgment modified to provide for interest as assessed in the
administrative order. The Court held that by virtue of the statute (50
U.S.C. App. 92U4) the determination of the validity of the interest provi-
sion, as well as all other aspects of the order, was solely for the
Emergency Court of Appeals; and that since appellees had falled to seek
reviev in that court, the order must be enforced according to its terms.

Staff: Robert S. Green (Civil Division)

Recapture of Subsidy Payments; Asserted Invalidity of Administirative
Order Requiring Repayment of Subsidies, Whether Based om Merits or on
Alleged Failure to Comply witk Procedural Requisites, Can Be Raised Only
in Emergency Court of Appeals. United States v. A-1 Meat Company, Inc.
(c.A. 2, May 23, 1958). RFC, in the course of its livestock subsidy
program, paid & subsidy claim to A-1 in 1945. In 1946, the United States
obtained an injunction to restrain A-1 from violating certain slaughtering
regulations. Thereafter, RFC notified A-1 that its 1945 subsidy claim was
"invalid, and demanded restitution. A number of additiomal letters followed
from the agency, but A-1 failed to pay and the United States brought suit
t0 recover the subsidy payment. The district court granted summary judg-
ment for the government and A-1l appealed. A-1 urged, first, that its
subsidy claim could be invalidated only after a court determination that
& price control regulation had been violated, and that the United States
had failed to show that this prerequisite bad been met. The Court of
Appeals, however, in sustaining the effectiveness of the order, held that
an administrative order need follow no specific form in order to be valid,
and that any claim as to its invelidity, whether based on the merits or
upon the failure to observe some procedural requirement, could be raised
only in the Emergency Court of Appeals. The Court further held that, in
any event, the injunction ageinst A-1 in 1946 satisfied the requirement
for a judicial determination, and that A-1 had had ample opportunity to
protest the validity of the order through proper procedural channels.

The Court also rejected A-l's argument that the United States, by obtaining
dismissal of its injunction action in 1950, had lulled A-1l into failing

to protest the invalidation order, and was therefore estopped from denying
A-1's right to protest the order in this action. The Court held that A-1
was not misled, and could at any time have protested the order. Accordingly,
the judgment of the ‘district court was affirmed.

Staff: Assistant United States Attornmey Robert J. Ward (S.D. N.Y.)
and Maurice S. Meyer (Civil Division) o

JUDGMENTS
District Court Properly Refused to Set Aside Judgment of Court of

Claims on Basis of Alleged False Testimony. Kamen Soap Products Co. v.
McElroy (C.A. D.C., June 5, 1958). In a breach of contract action in
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the Court of Claims, judgment was entered in favor of the United States
after trial. Subsequently, Kamen filed & motion in the Court of Claims,
under that Court's rule 54(b), requesting that the judgment be set aside
because of the alleged falsity of the testimony of certain witnesses for
the United States. This motion was denied. Then Kamen filed this action
in the district court, reasserting the allegations of the motion in the
Court of Claims and requesting that the district court in effect set aside
the judgment of the Court of Claims. The district court granted the govern-
ment's motion to dismiss and Kamen appealed. In the meantime, Kamen filed
an independent action in the Court of Claims, also under that Court's rule
54(b), again alleging the falsity of testimony and requesting that the
Judgment against it be set aside. The Court of Claims again ruled in favor
of the United States. Thereafter the Court of Appeals affirmed the judgment
of the district court, observing that "the district court acted correctly
in granting judgment on the pleadings before it, and in thus leaving the
decision of the issues to the Court of Claims, whose jurisdiction to re-
-s0lve them had been invoked by the plaintiff. The subsequent action of
that court, on December 4, 1957, has not of course improved plaintiff's
position."”

Staff: Marcus A. Rowden and William A. Klein (Civil Division)

EXCLUSION FROM MAILS

Nonmailability; Statement on Envelope Intended to Reflect Injuriously
on Postmaster General Renders Envelopes Nonmailable. Walter B. Stevens,
et al. v. Arthur E. Summerfield, et al. (C.A. D.C., May 22, 1958). The
National Liberal league, & corporation formed to promote & complete sep-
aration of Church and State, had printed on their envelopes a statement
to the effect that the words "In God We Trust", which appeared on the
postage stamps, showed the open contempt of the political leaders of the
nation for the Conmstitution and laws of the United States. The Postmaster
General ordered these envelopes barred from the mails under the provisions
of 18 U.S.C. 1718, which declares nonmailable "matters otherwise mailable
by law, upon the envelope * ¥ % of which * # # isg * * % printed * * %
language * ¥ * calculated by the terms % * ¥ and obviously intended.to
reflect injuriously upon the character or conduct of another * % *",
Thereafter, the League brought a suit to enjoin the Postmaster General
from enforcing the order. The district court dismissed the complaint on
the ground that thé matter on the envelope was clearly designed to reflect
injuriously on an identifiable person, the Postmaster Gemeral. 151 F.
Supp. 343 (D.C. D.C., 1957). The Court of Appeals found mo error in the
decision of the district court and affirmed in a. per-curiam curia.m oplnion.

Staff: Assistant United States Attormey John D. Lane (p.C.)
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SURPLUS PROPERTY FRAUD

Election of Remedies Doctrine Has no Application to Mere Filing of
Complaint Under Federal Rules; Although Rule in Jencks v. United States,
353 U.S. 657, Is Applicable to Civil Suits, Reversal for Failure to Produce
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Government Report Is Not Required Where Testimony from Report Is Not
Disputed at Trial or on Appeal, Finding of Typical Veterans-Front Fraud

Is Not Clearly Erroneous on Facts of Case. Abe Bernstein, et al. v.
United States (C.A. 10, May 23, 1958). The government instituted this
suit under the fraud provisions of the Surplus Property Act of 194k, which
have now been incorporated in the Federal Property and Administration Act
of 1949 (40 U.S.C. 489). These provisions provide the government with
three alternative statutory remedies against those who fraudulently obtain
property in violation of the Act. In addition, other civil remedies
established by common law are specifically preserved. '

The government charged in substance that defendants had used a veteran
to secure for them with his veterans' priority certificate $20,000 worth of
surplus property heaters to which defendants were not otherwise entitled.
Defendants contended that the veteran was not their agent but sold the
heaters to them in a bona fide sale. The district court noted that the
transactions had all the earmarks of a typical veterans-front fraud, in-
cluding employment of the veteran by defendants, financing of the $20,000
transaction by defendants, the veteran's failure to inspect the goods,
inspection by the employer, shipment to defendants' warehouse and payment
of & nominal profit to the veteran. Accordingly, the district court
resolved the issue of fraud in favor of the government. In assessing the
damages to which the government was entitled, however, the court held that
the government was limited to the amount sought in its initial complaint.
In its original complaint the government prayed for damages in the amount
of twlce the consideration paid by the veteran for the fraudulently obtained
property, @s provided in Section 26(b)(1) of the Surplus Property Act.
Under this theory the government was entitled to $40,000. Subsequently,
the government realized that its files showed that the property had been
sold for a total of over $168,000. The government amended its complaint
seeking damages in the alternative under each of the provisions of the
Act including restitution of the property or, in lieu thereof, the pro-
ceeds realized from its sale. In their answer defendants pleaded the
affirmative defense of election of remedies in which they urged that the
government was bound by the theory of dameges sought in its initial com-
plaint. The district court agreed with the defense and limited the
government 's recovery to $40,000. L o

Both the government and defendants appealed. Defendants argued that
the finding of 1iability was clearly erroneous, and also urged reversal,
invoking Jencks v. United States, 353 U.S. 657, on the ground that the
court had erroneously refused to order production of a report made to
the War Assets Administration by a government witness. Defendants argued
that they were entitled to the report for purposes of impeachment on
cross-examination. The Court of Appeals ruled that the finding of fraud
was not clearly erroneous. With respect to the government report s the
Court noted that "simple justice and fundamental fairness becoming the
sovereign require it to make available to the accused any matter from
which its witnesses testify if such testimony is material and the credi-
bility of the witness 1n respect thereto 18 attacked and a proper
foundation is 1laid for impeachment." However, the appellate court found
that the trial court's failure to order production did not require
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_,reversa.l in this case because nothing that the witness testified to from .
-his". report was disputed either .at -the-trial.or.on the -appeal. "In:short ’. o
there was nothing in-his testimny to -impeach :by .reference -to -the .report.”

On the government's CcTosS8 appea.l, .the Court reversed. “The Court
..fou.nd that the common law doctrine of election of remedies.had no.applica-
tion t0 the filing of -8 com;_)la.int -under xules .of procedures -which -allowed
vinconsistent plead.ings and "where the prayer or .demand for relief is:mo
-part of ;the claim and the dimensions of -the law sult .are :measured by vhat
- 18 Prwen "

£ &aﬁ’ -Bershel Shanks (Civil Division)

Register of Copyrights Has Power to Refuse Registration to Materials
Not Protected by law and Has Discretion to Determine Which Materials Fall
Into This Category; Cardboard Star Which Stands on Flaps Folded Back Is
‘Not Work of Art. David H. Bailie, 'ét'a.l'."ii;“Arthur Fisher, Register -of
Copyrights (C.A. D.C., Mdy 29, 1958). Plaintiffs deposited for registra-
tion @8 & work of a.rt & lamipated cardboard ster with flaps on the bottom
two po:mta 80 that the star ‘would stand when these were folded back. In
aci,rcleonthefaceofthestarmsthephotographo;fa,nentertainer ‘

upon which was superimposed & transparent phonograph record containing &
nessage from the entertainer, These “stars" were purportedly being sold
by Hollywood personalities to their fans., The Register of Copyrights
refused registration on the ground that the material was not & work of
va.rt under the Copyright Act Plaintiffs instituted suit to compel regis-
tra.tlon. On appeal from the district eourt's swmery judgment for the
Register, the Court of Appea.'ls affirmed. The eppeliate court held that
the Register may properly refuse for deposit and registration objects
not entitled to protection under the law. "'It seems obvious, also,
that the Act establishes a wide. range of gelection within which discre-
tion must be exercised by the Begister in determining wbhat he has no
power to accept. I The Court noted that this discretion was not without
control but was subaect to Judicial review and correction. However, the
Court found that in this case the discretion had pot been abused since
the materials involved did not come within the Qrdina.ry concept of a
work of art - _

Staff : Hershel Shanks (Civil Division)

-
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Appellant 's Separation in Reduction in Force Was Proper Despite
Reassignment of Another Employee to Appellant's Competitive Level T

Days Before Reduction in Force Was Issued. John C. Ritter v. Sinclair .
Weeks, Secretary of Commerce (C.A. D.C., May 15, 1958). Ritter instituted
suit to compel his reinstatement in the Bureau of the Census after having
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been separated in a reduction in force in 1953 in the following circum-
stances: In 1951 Ritter and one Henry A. Bloom each held GS-11 positions
in the Bureau of the Census, Bloom having 10 days seniority over Ritter.
Bloom then transferred to the National Production Authority, which had ,
been recently established pursuant to the Defemse Production Aet of 1950,
50 U.S.C. App. 2061, et seq. Both the Bureau of the Census and the
Kational Production Authority are branches of the Department of Commerce.

In 1953 Bloom received & reduction-in-force notice from the National
Production Authority. His last day of work was May 22, 1953. Prior to
his separation, he had asked for his old job in the Bureau of the Census,
and he was permitted to resume it immediately after May 22. '

On May 29, 1953, Ritter was gilven a reduction-in-force notice by the
Bureau of the Census. After several postponements, it became effective
-on August 28. Bloom received no reduction-in-force notice, and two days
after Ritter's separation Bloom was tramnsferred to the position which
Ritter had held. Ritter complained that there was no genuine reduction
in force because Bloom was brought in to replace him, leaving the same
number of employees after a&s before the purported reduction. Accordingly,
he argued his reduction in force was improper. The government, on the
other hand, contended that Bloom's reassignment from the National
Production Authority to the Bureau of the Census was required by the
order establishing the Kational Production Authority, Section 6 of which
granted reemployment rights to employees of the Department of Commerce who
transferred to this new branch of the Department which was directly
connected with the Korean War effort. Secondly, the government urged the
defense of laches as & result of the 14 month delay in bringing suit. The
Court of Appeals affirmed the district court's summary judgment in favor
of the government on the ground that the order establishing the National
Production Authority gave Bloom reemployment rights in the Bureau of the
Census. The Court held that he had these rights despite the fact that
Bloom was not aware that he had reemployment rights and despite the fact
that the official files indicated that he was given his former position
not because he was thought to have reemployment rights but rather because
those in charge of the office chose to rehire him. "Bloom's ignorance of
his rights, or the ignorance of those who reemployed him, or their mis-
takes in filling out the record for the files did not impair the rights.”
The Court found it unnecessary to reach the government's other contentioms.

Staff: Hershel Shanks (Civil Division)

DISTRICT COURT

ADMIRALTY

Personal Injury, Shipowner Liable for Injuries to Longshoreman
Caused by Unseaworthy Ship's Gear; Extension in Admiralty Act Does
Not Supersede Provision of Virginia Workmen's Compensation Act
Barring Suit Against Employer by Employee Compensated Thereunder;
Court Has Jurisdiction to Entertain Third-Party Claim Against United
States Sounding in Admiralty in Conjunction with Civil Action for

es. Revel v. American Export Lines, Inc., et al. v. United
States, et al. (E.D. Va., May 16, 1958). Plaintiff, & longshoreman
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employed by Whitehall Terminal Corporation, was injured when cargo fell
from a pallet while being moved from a pier onto the SS EXECUTOR, a vessel
owned by American Export Lines, Inc. Export had space-chartered a portion
of the cargo space on the EXECUTOR to the United States. Under the terms
of the charter party the United States was to provide the personnel for
stowing and loading the cargo. Plaintiff instituted an action for damages
against Export and Whitehall. Export filed third-party claims for indem-
nity against the United States and Whitehall and the United States cross-
claimed against Whitehall for indemnity. '

The Court granted Whitehall's motion for summary judgment against
plaintiff on the ground that he (plaintiff) had accepted an award under
the Virginia Workmen's Compensation Act which provides that acceptance
of compensation thereunder bars any further action against the employer.
Plaintiff's contention that the Extension in Admiraliy Act (46 U.S.C. Th40)
gave him an additional remedy against his employer was rejected. The
Court made it clear that the granting of the motion did not affect the
governnent 's third-party action for indemmity against Whitehall. The
United States moved to dismiss the third-party complaint of Export for
lack of jurisdiction on the ground that the cause of action sounded in
admiralty and, therefore, Export's sole remedy lay in a separate action
under the Suits in Admiralty Act (46 U.8.C. Thl, et seq.). The Court
admitted the conflict of authority on the question but denied the motion.
It held that the third-party complaint could be treated as an impleading
petition under General Admiralty Rule 56 and that the action could be
tried by the court sitting in admiralty in conjunction with the civil o
action for damages.

After trial, the jury returned a general verdict for plaintiff
‘against Export, apparently having found that the proximate cause of
the accident was the unseaworthy gear supplied by Export and the
negligence of Export's employees. The jury &lso found that Whitehall
was guilty of negligence which contributed to plaintiff's injuries as
it had knowledge of the defective gear but nevertheless permitted its
employees to continue working. The court on the sirength of
Stevedoring Co., Inc. v. Pan-Atlantic SS. Corp., 350 U.S. 124 (1956)
and Weyerhaeuser Steamship Co. v. Nacirema Operating Co., 355 U.S. 563
(1958) granted Export indemmity from the United Staces for the latter's
breach of an implied contractual agreement where in it "agreed to -
provide the stevedoring services to such extent as they would be per-
formed 'with reasonable safety.'" It further granted the United States
indemmity from Whitehall ex contractu. ' ; :

Staff: Assistant United States Attorney Joha M. Hollis
(E.D. Va.) and Robert D. Klages (Civil Division)

FEDERAL RULES OF CIVIL PROCEDURE = |
Fotice to Take Deposition of United States Vacated as Indefinite '
Under FRCP 30(a). United Svates v. Gahagan Dredging Corporation . )

(S.D. N.Y., May 14, 1958). Defendant gave notice concerning the depo- o
sition of the govermment under FRCP 30(a) "by its officer familiar with
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the matters alleged in the complaint.” The Court granted the Government's
motion to vacate the notice on the grounds that it failed to meet the
requirement of Rule 30(a) that the notice specify with sufficient particu-
larity the person to be examined. The Court said: "In effect, it requires
the plaintiff to determine the identity of the individuals whom the defendant
wishes to examine. The rules do not sanction placing such & burden upon
the party sought to be examined."

Staff: Walter L. Hopkins (Civil Division)

COURT OF CIAIMS

CIVILIAN PAY

Probationary Government Employee; Agency Regulation Extending Civil
Service Protections to Probationary Employee Has Force and Effect of Law.
Helen I. Watson v. United States (C. Cls., June 4, 1958). Plaintiff had
served five months of a one-year probationary period as a clerk-typist
with the Army. She was issued & discharge notice advising her, without
explanation, that her conduct had not been satisfactory during the
probationary period. Six months later she was supplied with detailed
reasons for her separation from service.

The Civil Service regulations require merely that a probatiornary
employee should be notified in writing of the reasons for his separation
and its effective date. The Army regulations extended to those serving
probationary terms the more detailed protections of the Lloyd-LaFollette
Act applicable to classified employees. In effecting plaintiff's removal
the Army failed to comply with its persomnel regulations. ‘

On July 12, 1956, the majority of the Court dismissed the petition
on the grounds that the notice of dismissal which plaintiff received
met the requirements of Civil Service regulations applicable to proba-
tionary employees. The Court held that the fact that Army personnel
regulations had not been followed did not create in the plaintiff the
right to a money judgment against the United States because such regula-
tions did not bave Congressional sanction. The Court said "only Congress
can create, either directly or indirectly, causes of action against the
United States."

Plaintiff petitioned for certiorari. Shortly thereafter the
Supreme Court held in Service v. Dulles, 354 U.S. 368 (1957) that in
effecting discharges of personnel the Secretary of State was bound by
his own regulations made pursuant to an Act of Congress. The govern-
ment then acquiesced in reversal and suggested that the case be
remanded to the Court of Claims for reconsideration in the light of
this determination. In a three to two decision the previous holding
vas reversed and judgment was awarded to plaintiff on the authority of
Service. The two dissenting judges pointed out that, unlike the
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‘regulations of the State Department imvolved in the Service case, the Army
regulations here involved were not issued pursuant to Congressiopal enact-

ment but were promulgated merely as housekeeping regulations by the head

Staff:; Frances L. Funn (Civil Divieion)
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ANTITRUST DIVISION .

Assistant Attorney General Victor R, Hansen

SHERMAN ACT

"Wholesale" Discovery of Grand Jury Transcript in Pre-Trial Pro-
ceedings Required "Particularized” Showing of 'Compelling Necessity .
United States v. The Procter & Gamble Company, et al. On June 2, 1958,
the Supreme Court held that the district court (N.J.) had erred in
directing the govermment, in pre-trial proceedings in a civil Sherman
Act case, to produce for defendants' inmspection and copying the entire
transcript of a grand Jury which previously had investigated the in-
dustry but had returned no indictment, It accordingly reversed the
district court's order dismissing the complaint for failure to make
production,

In granting production, the district court held that defendants
had shown "good cause" (under Rule 34, F.R. Civ. P,) because (1) the
goverument was using the transcript to prepare for trial, (2) the
transcript would be useful to defendants in their preparation and (3)
defendants could not obtain the information elsewhere., The Supreme
Court, in an opinion by Mr. Justice Douglas, referred to the "long-
established policy that maintains the secrecy of the grand jury pro-
ceedings in the federal courts," and stated that this "'indispensable
secrecy' * ¥ * must not be broken except where there is a compelling
necessity,"” which "must be shown with particularity.” The Court held
"that no compelling necessity has been shown for the wholesale dis-
covery and production of a grand jury transcript under Rule 35," and
that "a much more particularized, more discreet showing of need is
necessary to establish 'good cause,'” It ruled that the showings that
the transcript was useful and relevant, and that production of the
transcript would avoid the delay and substantial cost of discovery
through depositions, "fall short of proof that without the transcript
- a defense would be greatly prejudiced or that without reference to it
an injustice would be dome."” Although the Court recognized that
"wholesale" discovery and production of a grand Jjury transcript might
be warranted if the grand jury proceeding was "subverted” by "using
criminal procedures to elicit evidence in a civil case,” it ruled that
"/o /o such showing was made here,"

Justices Harlan, Frankfurter and Burtom, dissenting, were of the
view that the district court had not abused its discretion in ordering
disclosure of the grand Jury transcript., Mr. Justice Whittaker, con-
curring, would have adopted a rule that where no indictment is returned,
the grand jury minutes and tramscripts "and all copies thereof and mem-
oranda made therefrom ¥ % * be promptly upon return sealed and impounded
with the clerk of the court subject to imspection by any party to a civil
suit /including the Govermment/ only upon order of the court made, after
notice and hearing, upon a showing of such exceptional and particularized
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need as 1s necessary to establish 'good cause,' in the circumstances,
under Rule 34," He added that "such an order may still be made by the
trial court in this case,"”

Mr, Bicks argued the case for the United States.

Staff: Daniel M, Friedman and W. Louise Florencwrt
(Antitrust Division)

Jury Retunis Venuct of cunt; in Price Fixing Case. United States
V. Maine Lobstermen's Association, et al., {D. Maine). Trial of this
criminal case began before District Judge Gignoux and & jury on May 19,
1958. ,

The indictment charged the association and its president with a
conspiracy to fix prices on live Maine lobsters, to refrain from catch-
ing lobsters until this price was assured, and to induce nommember
lobstermen in Meine to adhere to the price agreement,

- The government 1ntroduced documentary evidence in support of the
charges, and called as witnesses a number of lobstermen to substantiate
the price fixing agreement and to describe vhat steps were taken to en-
force the agreement. The goverument rested its case on June 3, Defen- ‘
dants called no witnesses and rested their case on the following day.

After deliberating about 6 hours, the jury returned a verdict of .
"guilty" against both defendants, on June k.

On June 10 defendants made a motion for acquitta.l, Vhich was de-
nied from the bench, The Court then imposed the following fines which
were recommended by the govermment: $5 »000 remitted against the Associ-
ationm, a.nd $1,000 remitted against the association's president.. :

Staff: Richard B, O'Donnell, John J, Galgay, Joe F. Nowlin,

Alan L, Lewis » Philip Bloam and Richard L, Shanley. _
(Antitrust Division) :

INTERSTATE COMMERCE COMMISSION .

Judicial Review of Administrative Order. The Alabama Great Southern
Railroad Company, et al, v. United States, et al. (R.,D, Ala,). This was
an action to set aside, annul, and enjoin an order of the Interstate Com-
merce Commission requiring the cancellation of certain schedules filed
with the Commission wherein the Southern Railway Company and its ‘system
lines proposed to eliminate through routes when the Tennessee, Alabama
and Georgia Railway Company is an intermediate carrier in connection with .

their lines, whether combination or joint rates apply, and also to elimi-
nate the Tennessee, Alabama and Georgia Railway Company as an intermediate
carrier on through traffic with other railroads when the plaintiffs re-
ceive a haul beyoud eilther Chattanooga, Tennessee or Gadsden, Alagbama.
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Plaintiffs maintained that the final report and order of the Com-
mission were illegal on the grounds that it had erroneously iunterpreted
‘section 15(3) of the Interstate Commerce Act which was applicable thereto,
Section 15(3) states in part that the burden of proof is on a carrier pro-
posing cancellation of routes, "to show that it is consistent with the
public interest, without regard to the provisions of paragraph (4) of
this section.” Section 15(4) of the Act deals with restrictions om the
opening of a joint route by the Commission and among other things pre-
vents the Commission from opening such a route that would compel & rail-
road to shorthaul itself, i.e.,, to establish a route which would embrace
substantially less than the entire length of the railroed between the
termini of such proposed through route., Plaintiffs maintained that the
through routes involved in this action were ones that could not legally
be opened by the Conmission and consequently, having no power over them,
it could not prevent the carriers from closing them,

_ On June 2, 1958, the three-judge Court found that the findings made
by the Commission were adequate and were supported by substantial evi-
dence. The Court also held that defendants' interpretations of the stat-
ute were correct and dismissed the complaint,

Staff: Willard R, Memler (Antitrust Division)

SHIPPING

Dual Rate System by Ocean Shipping Conference Designed to Stifle
Independent Competition Illegal Under Shippiung Act, 1916. Federal Mari-
time Board, et al. v. Isbrandtsen Company, Inc, Oun May 19, 1958, the
Supreme Court affirmed the unanimous decision of the Court of Appeals
for the District of Columbia Circuit holding that the dual-rate system
of the Japan-Atlantic and Gulf Freight Conference was illegal under
Section 14 Third of the Shipping Act, 1916, Under the system, shippers
who signed exclusive patronage agreements with the conference were
charged 93% less for the same service than shippers who refused to sign
such agreements, The Federal Maritime Board had upheld the system,
Both in the Court of Appeals, and before the Supreme Court, the United
States and the Secretary of Agriculture opposed the Board and attacked
the legality of the systenm,

Section 14 Third of the Shipping Act, 1916, provides that no
carrier shall "resort to other discriminating or unfair methods, because
such shipper has patronized any other carrier ¥ * ¥ or for any other
reason,” The Court (Egg.Mr. Justice Brennan, Justices Frankfurter,
Burton and Harlan, dissenting) held, on the basis of the legislative
history of the Act, that although Congress had permitted confereunces
to "limit/ing/ competition among the conference members," it "flatly
outlawed" conference practices designed to stifle independent carrier
competition, The Court ruled that since the Board had found that the
conference had instituted the dual-rate system to meet the competition
of Isbrandtsen (a non-confereunce carrier), use of the system was "a
'resort to other discriminating or unfair methods' to stifle outside
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competition in violation of 814 Third."

Mr, Elman of the Solicitor General's Office argued the case for the
United States and the Secretary of Agriculture,

Staff: Daniel M., Friedman and James F, Stapleton
(Antitrust Division)
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TAX DIVISION

'Assistant Attorney General Charles K. Rice

CIVIL TAX MATTERS

: g.‘ppellate Deciéions

Reimbursement hy Employox for Costs of Reldcating to Place of New

Employment Held Income; Costs of Polocating Are Nondeductible Personal
nses and Not Deductible Business nses, Sections 22(a), 23(a)

and 24 of 1%32 Code; Sections 61 and 162 of 1954 Code. United States

v. Woodall (C.A. 10, May 6, 1958); United States v. Mills (C.A. 10,

Mey 6, 1958). Taxpayers in both cases accepted employment in a new
location., It was agreed in both employment contracts that the empldayer
would reimburse taxpayers for certain expenses incurred in relocating
themselves and their families. Neither taxpayer reported these reim--
bursements as income. The district court held that the employer did not
intend the reimbursement to constitute compensation, and that no gain or
profit was realized by taxpayers so that amounts reimbursed to them for
travel and moving expenses did not constitute income within the meaning
of Section 22 of the 1939 Code or Section 61 of the 1954 Code. Addi-
tionally, the district court held that these expenses were ordinaery and
necessary expenses incurred in carrying on a trade or business and were
deductible under Section 23(a) of the 1939 Code and Section 162 of the
1954 Code. S

The Court of Appeals reversed, holding that one of the -conditions
which induced the taxpayers to accept employment was that their moving
expenses would be paid. The Court stated that the paynents were made as
an inducement to accept employment and, although the taxpayers made no
profit, the payments represented an economic and beneficial gain in that
had the expenses not been paid by the employer, the burden would neces-
sarily have been on texpayers. The Court held that such a gain consti-
tutes income under the broad definitions of that term as comtained in
Section 22(a) of the 1939 Code and Section 61(a) of the 1954 Code.

The Court of Appeels further held that the reasons which motivated
taxpayers to accept employment with these employers were ‘personsal, and
that the costs of relocation had no relation to any service being per-
formed for the employers. The Court held that before a taxpayer can
deduct travel expenses it must be shown, among other things, that such
expenses had a direct connection with the carrying on of the trade or
business of texpeyer or his employer, i.e., "the job, and not the tax-
payer's pattern of living, must require the travel” and the expense must
be necessary or appropriate to the development and pursuit of the busi-
ness or trade. The Court of Appeals also cited Treasury Regulations 118,
Section 39.23(a)-15(b), which distinguishes between expenses incurred to
obtain employment and those incurred in the course of employment. The
Court held that taxpsyers could not deduct their costs of relocation under
Sections 22(n) and 23(a) of the 1939 Code and Section 162 of the 1954 Code
since they were personal expenses. .

Staff: Karl Schmeidler (Tax Division).
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Tax Liens; Priority Given Tax Lien Over Subsequent Judgment as to
Refund Due from Surrender of Liquor License which occurred subsequent
to entry of judgment. Oxford Distributing Co., Inc. v. Famous Robert's
Inc., Supreme Court, New York, Appellate Division, Third Dept.

Plaintiff in this case recovered a judgment against defendant in
July 1953. Subsequently, the defendant surrendered its liquor license
to the appropriate state authorities and thereby became entitled to a
- refund. The judgment creditor claimed the amount of the refund by
virtue of a third party subpoens served on the state comptroller, in
October 1953, while the District Director of Internal Revenue claimed
the refund by virtue of a tax lien filed for record in June 1953. The
Judgment creditor argued that as the fund did not come into existence
until after both the tax lien and the judgment had been entered of
record, it shculd go to the person first reaching it by a third party
subpoena.

The trial court accepted this argument and awarded the fund to the
Jjudgment creditor.

On appeal, the Appellate Division reversed, holding that as the lien
of the United States had arisen and had been filed before the judgment was
entered, it was prior to the judgment and attached to all property and
rights to property of the taxpayer. Although the license itself is not ‘
"property" in a legael or comstitutional sense under New York law, upon its
surrender, the taxpayer acquired a right to the refund. The federal lien
with its priority attached to this right as soon as it arose. The Court
further stated that a subsequent levy by the District Director on the
comptroller added nothing to the Government's rights.

Staff: United States Attorney Thecdore F. Bowes and Assistant United
States Attorney Kenneth P. Ray (N.D. N.Y.); Robert Coe
(Tax Division)

CRIMINAL TAX MATTERS

Appellate Decision

. Attempted Evasion; Sufficiency of Evidence to Support Verdict. United
States v. Small (C.A.l, May 22, 1953). Appellant was convicted of wilful
attempted evasion of his joint personal income taxes and the corporate
income taxes of an automobile sales agency owned by Lim, for the year 1950.
The understatement on the corporate return was based on listing as ordinary
business expense a large sum paid on December 30, 1950, to two subsidiary
corporations for the construction of a new showroom not begun until 1952,
which the government contended was a capital expenditure and not allocable
to the prosecutior year. It was also based on a claim for travel and en-
tertainment expense reimbursed to the appellant which had not, in fact,
been expended for business purposes. This reimbursement, together with

& capital gain on the sale of a house and interest income on bonds, com-
prised the appellant's unreported personal income.
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"~ The Court of Appea.ls found the evidence relating ‘to the false travel
and entertaimnent expense’ claim sufficient but reversed because the gov-
ernment did not sustain its burden of proving (1) that a capital gain
resulted from the sale of the house and (2) that the amount peid for the
construction of the showroom was not an ordinary business expense ag
claimed. (It noted that the evidence was sufficient to support & find-
ing that the expenditures could not be properly claimed until 1952 when
the construction began but held that the jury had not been instructed on
this issue.) Citing Elwert v. United States, 231 F. 2d4 928 (C.A. 9), the
Court apparently accepted the government's contention that it had mede a
prima facie case of unreported capital gain on the sale of the house when
it showed that the house had been sold for more than its original cost

" which it was incumbent upon the appellant to refute. It held, however,
~ that he had done so by introducing testimony, which the government did not
" refute, that improvements had been made to the house which increased its
. base to such an extert that a loss was actually incurred on the sale. As
to expenditure for the showroom, the Court found that, though the evidence
would sustain a determination by the Commissioner for civil purposes that
it was a capital outlay, the govermnment had not refuted the appellant's
testimony that the showroom was constructed at the insistence of the
Chevrolet Division of General Motors to prevent cancellation of his fran-
chise and that the loss of the space it occupied which previously pro-
duced rental income, caused the value of the building to fall and it
held that therefore the evidence did not permit the Jury to find tha.t the
expenditure was not an ordinary business expense.

_ This decision appears to be a departure from the well-settled rule
that in considering the sufficiency of the evidence to support a verdict,
it is not the function of a reviewing court to weigh the evidence or deter-
mine the credibility of witnesses, but only to determine if, after taking
the view most favorable to the government, there was substantial evidence
on which it could be based. Glasser v. United States, 315 U. S. 60, 80.
‘That the Court did not assume, as it should have, that the testimony offered
by the appellant was rejected by the jury, is evident from its holding that
the appellant successfully rebutted the government's prima facie case. The
court does not, however, specifically reject the settled rule, so the case
may be limited to its own facts.

Staff: United States Attorney Anthony Julian and Assistant United
?tates At;.orneys Rovert J. Hoffman and Roger B. Champagne
D. Mess.

District Court Decision

Complaint Tolling Statute of Limitations Under Section 6531! 195'4-
Internal Revenue Coace, Instituted on Date warrant Signed by United States
Commissioner. United States v. Harry Schack (S.D. N.Y., June 5, 1958).
On the last day of the applicable six-year period of limitation, a com-
plaint charging defendant with attempted tax evasion was filed with the
United States Commissioner for the purpose of tolling the statute of
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limitations pursuant to Section 6531, 1954 Internal Revenue Code. A
warrant for his arrest was drawn and signed but was not delivered to the
Marshal until the following day when it was duly cerved. Defendant
moved to dismiss the subsequent indictment on the ground that prosecution
was barred by the statute of limitations. He contended that physical
deliverance of the warrant to the Marshal was necessary to issuance under
Rule 4(2) of the Federal Rules of Criminal Procedure, and that since this
had not been done until the day following the expiration of the six-year
period the complaint was not instituted within the permissible time.

The Court rejected this contention and held that a complaint is in-
stituted under Section 6531 when a Commissioner reduces to writing his
finding of probable cause to believe an offense has been committed by the
defendant and signs a warrant for his arrest. It commented that a warrant
issues within the meaning of Rule 4(2) when it is signed or initiated by
the Commissioner and sent on its way to the Marshal. It noted that the
District Court for the Eastern District of Pennsylvania in United States
v. Montgomery, et al., 158 F. Supp. 267 (Bulletin January 3I, 1958, p. 68)
stated that & complaint was not instituted until a warrant or summons had
been properly served on the party against whom it was directed but dis-
tinguished that case on the ground that there, unlike the instant case,
the defendant had never been served. However, it stated that "If the case
is to be construed as holding that the execution of a warrant or the ser- .

vice of a summons in lieu of a warrant is essenticl in order to institute
a complaint then I most respectfully disagree.”

Staff: Assistant United States Aitorney Adelbert C. Matthews, Jr.
(s.D. N.Y.)
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LANDS DIVISION

Assistant Attorney General Perry W. Morto:d '

Federal Jurisdiction, Removed Cases Where United States Claims Lien
Under 26 U.S.C. 2410(a) and 144%; Lien on “Indien Lands; Effect of Con-
tract of Sale. Hood v. United States (C.A. 9). - A statute of March 1926
imposed liens for reclamation charges on Indian lands. Seversl white
owners brought suit to remove the cloud of cleims for liens in the Super-
jor Court of the State of Washington and joined the United States under
28 U.S.C. 2410(a). The United Stetes removed the case to the federal
court where the relief sought by plaintiffs wes granted except as to one
parcel where a contract of sale had been executed in November 1925. The
required approval of the Secretary of the Interior and the actual convey-
ance did not occur until after the statute was enacted. '

The Court of Appeals reversed the judgment for the United Stetes. It
first held that the federal court did have jurisdiction, Judge Lemmon dis-
senting on the ground that $3,000 was not involved. On the merits, the

‘Court held that upon execution of the contract the land became white owner-

- ship rather than Indian lend end was not subject to the lien.

Staff: Roger P. Merquis (Lends Division)

- Just Compensation; Seperate Value for Park Purposes Not Considered
Where no Evidence of Such Use Wes Shown. United States v. Jones Beach
Parkway Authority (C.A. 2). The State of New York, acting through the
Jones Beach State Parkway Authority, desired to run a parkway through
Mitchel Field, a United States Air Force installation on Long Island; to
secure the necessary right of way, it purchased land adjoining Mitchel
Field from the Meadowbrook Polo and Golf Club and gramted to the United
Stetes easements over that land which meant, in substance, thet nearly
half of it had to be kept entirely clear of structures or improvements end
the remeinder kept clear for various heights above the surface for the
flight angle or glide path. The present condemnation proceeding was in-
stituted to condemmn fee title to those lands. Experts for both sides were
substantially agreed that without the easements the property had for resi-
dential purposes a value of around $10,000 per acre found by the court.
Government witnesces claimed that after imposition of the eesements part
of the land had no value and the remeinder st 20% of its value. The state
claimed that the land had not depreciated in value for perk purposes. The
district court rejected the state's theory.

The Court of Appeals affirmed. It stated land might under certain
circumstances have a value higher because of highest and best use for park
purposes but that here there was no evidence of such value. The state's
value evidence was for residentisl purposes based on comperable sales.

The state®s actual claim was that there was no deprecietion because of
the easement for lend dedicated to perk purposes. The Court said that
the short eanswer was that there was valuation for park purposes as such
from which depreciation would be deducted. It then reiterated the rule
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that the findings of & trier of fact are not open to reappraisal on
appeal when supported by substantial evidence.

Steff: Herry T. Dolan, Special Assistant to the Attorney
General, Broo » New York and Edward S. Lazowska
(Lands Division).

Eminent Domain; Right of Telephone Company to C nsation for Re-
location of Line When Roed is Widened; Nomn-lisbility of United States for
Such Award Under Federal Authorizing _Stetute and Agreements. Tennessee
v. United States, et al. (C.A. 6). The Act of February 22, 19%:, 58
Stet. 19, euthorized the Secretary of the Interior to accept donations
of land for comstruction of the Foothills Parkway in Tennessee. The
stete conveyed to the United States the right of way here in question.

It was necessary to relocate the telephone line of Southern Bell Tele-

phone Company, which compeny was engaged in a dispute with the state es

to its right to be compensated. This suit was brought by the United

States to condemn exactly the seme interest it had acquired from the state

by deed. The trial court held that the company was entitled to the cost

of a new easement in perpetuity and relocation costs. It 2lso held that

the United States was lisble for one-third of such award. On appeal, the

Court ruled thet the company was not entitled to removeal costs for so

much of its line as was on the state's right of way, that it was entitled ‘

to recover as to that portion of the line which stood on a right of way
owned by the company, and to certein temporary relocation costs. The
Court also held that the govermment was entitled to be reimbursed in full
by the State of Tennessee. The state's contention was founded upon the
reference to highwey 71 as a federal-aid highway in s 1948 egreement be-
tween the National Park service and the state, of which highway the portion
in this case was a part and so contended thet federal contribution of one-
third wes due. The Court of Appeals relied upon an express reference in
the state's deed to the United States to its dispute with Southern Bell
Telephone end providing thet it would be settled without cost to the
United States.

Steff: Fred W. Smith (Lands Division)
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IMMIGRATION AND NATURALIZATIOR SERVICE

Commissioner Joseph M. Swing

DEPORTATION

Basic Entry for Deportation Purposes Under Internal Security Act of
. 1950; Commnist Membership. Bonetti v. Rogers (U. S. Supreme Court,
"~ June 2, 1958). Certiorari to review decision upholding validity of depor-

tation order (see Bulletin, Volume 5, No. 2, p. 45; 240 F. 24 62k4).
Reversed.

In this case the allen was ordered deported under the provisions of
section 4(a) of the Act of October 16, 1918, as amended by section 22 of
the Internal Security Act of 1950. The deportation order was based upon

“ a construction of that Act that the alien was at the time of entering the
United States or thereafter a member of the Commmist Party. The facts
were that the alien first entered this country for permsnent residence
in 1923, became & member of the Communist Party in 1932 and remained a -
member to the end of 1936 when he left the Party and never rejoined it.
In June, 1937, he departed the United States, abandoning all rights of
residence here, and went to Spain to fight with the Spanish Republican
Army. In 1938, he returned to this country as & new or "quota immigrant”
end applied for admission for permanent residence. After administrative .
proceedings during which he freely admitted his Communist Party member-
ship from 1932 to 1936, he was ordered admitted for permanent residence.
His only other entry was after a one-day visit to Mexico in 1939.

The government contended, &8 had been held in the lower courts,
that inasmuch as the alien had been a member of the Communist Party
since his first entry in 1923, he was deportsble under the Internal
Security Act of 1950. The Supreme Court said that the provisions of
the 1950 Act were ambiguous and did not contemplate the novel factual
situation involved in this case. However, the Court concluded that.
under the provisions of the 1950 Act an alien to be deportable mst
bave been at the time of entering the United States or at any time
thereafter a member of the Communist Party and that the statutory lan-

' guage referred to the time the alien was lawfully permitted to make the
entry or reentry under which he acquired the status and right of lawful
presence that is sought to be annulled his deportation. Imn this
case, therefore, it was the petitioner's entry in 1938, as affected, if
at all, by his subsequent entry in 1939, that constituted "the time of
entering the United States” within the meaning of the 1950 Act.

The decision in this case 1s apparently limited to a comstruction
of the exclusion and deportation provisions of the 1950 Act. The Court
pointed out that under the Immigration and Rationality Act of 1952, the
alien 18 excluded from admission if he has ever been a member of the
Conmunist Party and that if he enters when excludable he 1s deportable,
even though he would not bhave been subject to deportation if he had not
left the country. In this case, however, the order of deportation wes
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issued prior to the effective date of the 1952 Act and although the
provisions of the 1950-Act were repealed in the 1952 Act, those sections
nevertheless apply to the instant case under the savings clause of the
1952 Act.

Mr. Justice Clark, with wvhom Mr. Justice Frankfurter and Mr. Justice
Harlan concurred, dissented. _

Staff: Roger D. Fisher, Ofﬁ.ce of the Solicltor General,
argued this case.

Suspension of Deportation; Rescission of Adjustment of Status; Time
Limitation. Quintana v. Holland (C.A. 3, May 23, 1958). Review of decision
by district court refusing to set aside rescission of adjustment of status
under section 246 of Immigration and Nationality Act (see Bulletin, Vol. 5,
Fo. 21, p. 636 154 F. Supp. 640). Reversed.

This alien, an illegal resident of the United States, applied for
suspension of deportation under section 19(c) of the Immigration Act of
1917. His application was granted administratively by the Service and
reported to Congress, vhich on July 6, 1949, passed a resolution adjusting
the alien's status to that of a permanent resident. In 1953, the Service
notified the alien of its intention to rescind his adjustment of status
because of his Commnist Party membership. As a result of subsequent ‘
proceedings the Service on April 11, 1955 ordered the matter submitted to
Congress for consideration of rescission of its previous action and on
April 9, 1956, a concurrent resolution was adopted by Congress withdrawing
the previous approval of suspension of deportation.

The appellate court held that the action by the Service was not
timely, since more than five years had elapsed after the adjustment of
status and the decision of the Attorney General's delegate that the
alien was not in fact eligible for that adjustment. This time limitation
is established by section 246 of the Act. Purther, the Court rejected
the contention that there was no limitation on the time for Congressional
action, on the theory that this is a field of Congressional supremacy the
disposition of which Congress has reserved for itself and the courts can-
not either review or overrule an action taken by the Congrese therein,
notwithstanding failure to follow the procedure it has set out for itself.
The Court felt that under the 1952 Act the Congress meant t0 require the
Attorney General to take the described action within ﬁ.ve years a.nd to be
bound by that limitation itself

‘~.i‘.-

- The government urged that the rescission was here: ma.de by a
Congressional resolution and that it was not for & court to say that
Congress, admittedly baving control over this matter, cannot act as it
pleases despite what it put into the 1952 statute. The Court concluded,
however, that a concurrent resolution can no more change a statute than
a statute may change a constitution. Here the 1952 statute created the ‘
pattern and a concurrent resolution does not change it. . The action in )
the case of this alien came too late and was not in conformity with the J
statutory requirements. z -
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Voluntary Departure; Abuse of Discretion. Hegerich v. Del Guercio,
(C.A. 9, May 12, 1958). Appeal from decision upholding deportation order
and denial of voluntary departure. Reversed.

The alien in this case entered the United States on February 18, 1956
and his stay was authorized until May 20, 1956. On May 23, 1956, he went
for a second time to the .Ios Angeles office of this Service to seek an
extension of the time of his stay. He was arrested on the spot. He was
then ordered deported and an application for voluntary departure was denied.

In its per curiam decision, the appellate court held that as to
deportability the facts would seem to positively support the administrative
conclusion. But it further said "However, as to the ruling on voluntary
departure which would affect Hegerich's right to apply for readmission,
this court is of the opinion that there was an abuse of discretion. No
suggestion is made that appellant is not a person of good moral character.
His overstaying was de minimis in time. Blunderingly, he was trying to
comply with the law. - It is clear that his conduct was neither slick nor
foxy. In this field of voluntary departure, ordinarily action unfavorable
to the deportee must be upheld. But the government, as it should, seems
to concede that there can be a case where the denial of voluntary departure
can be an abuse of administrative discretion. This court holds that this
is it."

The appellate court therefore reversed the case for proceedings which
will permit the alien's voluntary departure.
CITIZENSHIP

Jurisdiction to Compel Issuance of Administrative Certificate of
Citizenship; Effect of Prior Adjudication by Board of Special Inguiry.

Loule Lung Forn v. Boyd, (W.D. Wash., May 16, 1958). Action under

section 360 of Immigration and Natiomality Act t0 compel District
Director to issue administrative certificate of citizenship under
provisions of section 341 of that Act.

In this case the Court ruled that the action could not be founded
upon section 360 because it was not brought against the head of a depart-
ment or an independent agency &s required by the statute but instead the
District Director of the Service was the only party named or served as
defendant.

The Court said that while plaintiff had not pleaded section 10 of
the Administrative Procedure Act, jurisdiction of the cause as a pro-
ceeding seeking judicial review of administrative action may be found
to exist by virtue of that section if the administrative action under
review was not "by law committed to agency discretion." The Court
observed that under section 341 of the Immigration and Nationality Act
the Attorney General or his delegate is vested with discretionary authority
to grant or deny & certificate of citizenship since the burden is placed
upon the applicant to prove his citizenship "to the satisfaction of the
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Attorney General." Therefore, jurisdiction over the controversy in this
case may be found in section 10 of the Administrative Procedure Act only
if no element of administrative discretion is involved. That depends upon
whether a prior determination by a Board of Special Inguiry in 1938 to the
effect that plaintiff was entitled to admission as & citizen is conclusive
evidence of his citizenship, thus removing any element of discretion vested
in the Attorney General under section 341. The Court stated that the over-
whelming weight of authority holds that such & determination by & Board of
Special Inquiry is neither an adjudication of citizenship nor conclusive
evidence thereof. It is merely prima facie evidence of citizenship.
Therefore issuance of the certificate of citizenship rested in the discre-
tion of the Attorney General and is not subject to judicial review under
the Administrative Procedure Act.

A fortiori a determination favorable to plaintiff could not be compelled
under section 360 since mandamus will not lie to direct the exercise of
discretion in any particular manner. The record in this case establishes
that the desired certificate of citizenship was not denied plaintiff on the
ground that he 1s not & citizen but on the ground that he had failed to
prove citizenship to the satisfaction of the Attorney General. His citizen-
ship therefore is not an issue in this case.

Since no statute in the United States conferring jurisdiction of this
action upon the court had been pleaded or found, the action was dismissed. ‘

* * %*
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SECURTTY QUESTIONNAIRE

1. Please list exact location of your office or any sub-offices:

2. 1Is office considered secure fraom unauthorized entry?

Yes Fo If answer 1s no, please .expla.in in detafl.
3. Are Keys to the office controlled?

Yes Ro -If answer 1s no, please explain in detail.

L, Is there a guard check, police check, protective service or alarm
system being used?

Yes No If answer is no, please explain in detail.

5. 1Is office protected by adequate fire-fighting equipment?

Ye_s No If answer is no, please explain in detail.

6. Are new employees provided a copy of the Department?!s Security
Regulations in order that they may become familiar with the
requirements of these Regulations? (Part I - Sec. 104)
Additional copies of the Regulations will be forwarded upon
request.

Yes : No : Fumber of additional copies needed

T &a. Does your office receive material classified Top Secret
Secret = ? or Confidemtial = 7 as defined under
Executive Order 10501 and the Department?s Security Begula.t:lons?
(Part III - Sec. 301-305)

b. From vhat division of the Department, or from what outside
agencies is this material rece_ived? '

8. 1If Top Secret material is received by your office has sameone
been designated as Top Secret Control Officer as reguired by
Part X - Sec. 1001-1002?

Yes No

- L 9. Who in your office has been designated as Security Officer for your
» ( 2 district? :
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SECURITY QUESTIONNAIRE - Pege 2.

10.

11.

Does your office possess adequate safekeeping equipment for the
protection of classified material as required by Part VIII -
Sec. 8027 '

Yes No If answer is no, please explain in detail.

Are combinations on loéks of safekeeping equipment changed in
accordance with Security Regulations as required by Part VIII -
Sec. 8037

Yes No If answer is no, please explain in detail.



