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POINTS TO REMEMBER

ASSAULTS ON FEDERAL OFFICERS
18 U.S.C 111

It has long been the Departments position that under 18 U.S.C 111

assaulting resisting or impeding certain officers or employees of the

United States or 18 U.S 1114 killing of such personnel scienter

by the accused of the official capacity of this victim is not an element of

either of the offenses Of course the Government must prove the of

ficial capacity of the victim as jurisdictional basis but we do not have

to prove that the accused had knowledge of such capacity

All the circuits which have confronted this question are now in

agreement with our position Recently in an assault case the Tenth

Circuit spoke rather eloquently on this subject in United States

Linn _F 2d 10th Cir February 1971 Docket No 27 1-70
This case represents one of the best analyses of the question to date

and endorses our position completely The discussion in the Linn case

makes it clear that although knowledge of the official capacity of the

Federal officer is not an element of the offense valid defense may
still be raised when one has made reasonable mistake of fact There

fore person who has no actual knowledge or reason to believe that

he is being arrested may be justified in resisting what the circumstances

indicate to be hostile attack upon his person See United States

Linn Ibid Dicta However person does not have right to forcibly

resist the execution of search warrant by peace officer or Government

agent even though that warrant may subsequently be held to be invalid

United States Ferrone _F 2d_ 3rd Cir February 17 1971

Dicta

The most recent cases in each of the circuits in which question

of knowledge has been posed are

Second United States Heliczer 373 Zd 241

cert den 388 U.S 917 1967

Fourth United States Wallace 368 Zd 537

4th Cir 1966

Fifth Burke United States 400 Zd 866
cert den 395 U.S 919 1969
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Sixth McNabb United States 123 Zd 848

6th Cir 1941 revTd on other grounds

318 U.S 332 reh den 319 U.S 1941

Seventh United States Lovell _F 2d

7th Cir Feb 12 1971 Docket No 18 510

Ninth United States Kartman 417 2d 893

revd on other grounds 9th Cir 1969
McEwen United States 390 2d 47

9th Cir 1968

Tenth United States Linn _F Zd
CrL 2433 10th Cir 1971 Docket No

27 1-70 United States Vigil 431 Zd

1037 l0thCir 1970 cert den 39 L.W
3361 February 22 1971

FORFEITURES- -GAMBLING

PROMULGATION OF ATTORNEY GENERAL ORDER IMPLEMENT
ING FORFEITURE PROVISIONS OF TITLE ORGANIZED CRIME

coNTROL ACT OF 1970

Attorney General Order 453-7 dated February 12 1971 imple
ments the forfeiture provision of Title VIII Organized Crime Control

Act of 1970 18 U.S.C 1955d The Order was promulgated in 36

Federal Register 3416 published on February 24 1971 The mentioned

provision authorizes the seizure and forfeiture under the customs laws

of any property including money used in any illegal gambling business

Guidelines relating to the provision were published in Department of

Justice Memo No 727 dated February 16 1971
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ANTITRUST DIVISION

Assistant Attorney General Richard McLaren

DISTRICT COURT

SHERMAN AND HOBBS ACTS

JURY FINDS DEFENDANTS GUILTY IN SHERMAN ACT AND HOBBS
ACT CASE

United States Dunham Concrete Products Inc et al

La Cr 32271 February 19 1971 60-10-74

At approximately 330 p.m on the afternoon of Friday February 19
1971 jury returned verdict of guilty in the above-captioned case be
fore the Honorable William Murray in New Orleans Louisiana as to

all defendants Dunham Concrete Products Inc Louisiana Ready-Mix

Company Inc Anderson-Dunham Inc and Ted Dunham Jrof at
tempting to monopolize the sale and distribution of concrete products in

the Baton Rouge area as charged on Count III of the indictment The jury

also returned verdict of guilty as to all defendants for concerted at
tempt to extort in violation of the Hobbs Act 18 U.S.C 1951 as charged

in Count of the indictment

verdict of acquittal was returned as to all defendants of participat

ing in restraint of trade in violation of Section of the Sherman Act as

charged in Count of the indictment No verdict was reached and mis
trial was declared with respect to the conspiracy to monopolize charged
in Count II and with respect to second extortion incident charged in

Count IV of the indictment

The trial of this case commenced on the morning of January 18 but

the proceedings were interrupted after the selection of the jury by an

evidentiary hearing and arguments on defense motion to exclude IttaintedI

evidence allegedly obtained by the Government from the transcripts of

hearings conducted by the Louisiana Labor Management Commission of

Inquiry Judge Murray denied this motion ruling there was nothing

illegal in the practices and procedures employed by the Commission and

that the defendants had failed to establish that the Government utilized

evidence collected by the Commission in developing its case

On January 25 the trial was interrupted for the second time to hear

extensive arguments concerning the admissibility of state of mind
testimony as an exception to the hearsay rule In admitting such testi

mony the court recognized that the Government was required to establish
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the employment of the wrongful use of fear in establishing the Hobbs Act

violations charged in Counts IV and and carry the burden of proving that

such fear was reasonable In admitting the state of mind testimony the

court relied in part upon the record in the District Court in United States

lozzi recent Hobbs Act case tried by Judge Harvey of the District of

Maryland and affirmed by the Court of Appeals for the Fourth Circuit At

or about the same time Judge Murray also agreed to admit acts and dec
larations of deceased co-conspirators into evidence under well-recognized

exceptions to the hearsay rule

On or about the close of the Governments case on February 1971
the proceedings were interrupted for the third time to take testimony and
hear arguments on mOtion to dismiss by reason of an alleged breach of

grand jury secrecy The suspected violation of Rule 6e occurred ac
cording to the defendants by virtue of disclosure of grand jury exhibits to

member of the Antitrust Divisions Economic Section for purposes of

statistical analysis and presentation to the grand jury After briefs and

arguments Judge Murray ruled that no breach of secrecy had occurred
that the rule of secrecy was established to safeguard the grand jurys

proceeding and not for the benefit of the defendants and the alleged
breach was not basis for dismissing the indictment

Upon the return of the verdict Judge Murray took under advisement
motions for acquittal and judgment of acquittal notwithstanding the verdict
The court also requested report from the Probation Officer prior to the

imposition of sentence The trial of the co-defendant Edward Grady Partin
is scheduled to commence in Butte Montana in early June 1971

Staff Assistant Attorney James Carriere La
Wilford Whitley Jr Thomas Ruane and Ernest

Hays Antitrust Division

.1
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CIVIL DIVISION

Assistant Attorney General Patrick Gray Ill

COURTS OF APPEALS

FEDERAL DRIVERS ACT

PETITION FOR MANDAMUS SEEKING SUBSTITUTION OF UNITED

STATES AS DEFENDANT TO COUNTERCLAIM AGAINST FEDERAL EM
PLOYEE DENIED WITHOUT PREJUDICE TO APPLICATION FOR INTER
VENTION

United States Harper C.A No 71-1064 decided February 18

1971 157-42-255

Federal employee brought negligence action in state court for

personal injuries sustained in collision between the Government vehicle

he was driving and private car The owner of the car counterclaimed

The Government certified that the employee had been acting within the

scope of his employment and removed the entire action to Federal district

court where it moved to be substituted as the defendant to the counter

claim pursuant to the Federal Drivers Act 28 U.S.C 2679b-e Fol

lowing the district courts denial of this motion and its refusal to certify

an interlocutory appeal the Government petitioned for writ of mandamus
The Eighth Circuit denied the petition but stated that the Government was

entitled to defend the counterclaim in its own name indicating that it

should apply for intervention under Rule 24 Fed Civ The Court

also stated that the employee retained an interest in defeating the counter

claim

Staff Robert Zener formerly of the Civil Division

and Anthony Steinmeyer Civil Division

FEDERAL LAW-GOVERNMENT CHECKS

NINTH CIRCUIT ADHERES TO SUPREME COURT DECISION THAT
ENDORSING BANK IS LIABLE TO GOVT WHERE GOVT AGENTS
FORGED SIGNATURE OF PAYEE NOTWITHSTANDING UNIFORM COM
MERCIAL CODE RULE TO CONTRARY

United States Bank of America National Trust Savings Associa
tion C.A No 23630 decided February 22 1971 D.J 46-11-182

The Bank of America cashed six Treasury checks and thereafter

warranted the endorsements presented the checks to the Treasury and



216

received payment on the checks from the Government The issuance of

the checks resulted from fraudulent scheme by two Navy men attached

to vessels disbursing office These men obtained the identifica

tion card of recent dischargee prepared and presented Treasury
checks payable to the discharged man to the ships disbursing officer
who signed the checks and forged the name of the payee using the

false identification card and cashed the checks at the Bank The Govern
ment subsequently sued the Bank to recover the payments The district

court ruled for the Government and the Ninth Circuit affirmed

The governing Federal rule favoring the drawer had been laid

down by the Supreme Court in National Metropolitan Bank United States
323 U.S 454 1945 When that decision was rendered 25 years ago it

was in accord with the general commercial rule The Court of Appeals
stated that one of the underpinnings of Metropolitan Bank was no longer
valid since the Uniform Commercial Code adopted in all States today
favors the bank However since the Supreme Court itself has never

questioned the continuing validity of Metropolitan Bank the Court of Ap
peals concluded that it could not say with reasonable assurance that the

case is no longer viable The Government had argued that other grounds
on which Metropolitan Bank rested- the Supreme Courts balancing
of equities and pertinent Treasury regulation- -were still valid today
and required affirmance regardless of the rule set forth in the UCC

Staff Morton Hollander and Leonard Schaitman

Civil Division

GOVERNMENT EMPLOYEES

OFFICIAL IMMUNITY DOCTRINE UNDER BARR MAT TEO
360 U.S 564 DOES NOT EXTEND TO-GOVT EMPLOYEES PERFORM
ING LARGELY MINISTERIAL FUNCTIONS UNDER SUPERVISION AND
ORDERS OF THEIR SUPERIORS

Estate of Richard Burks Dr Leon Ross et al C.A
No 20261 decided February 18 1971 D.J 157-37-244

Plaintiff representing the estate of Richard Burks former
mental patient in the Veterans Administration Hospital Ann Arbor
Michigan brought suit against number of hospital personnel for alleged

negligent care leading to Mr Burks suicide The hospital personnel in
cluded the director and administrator of the hospital the admitting and

treating physician of the decedent and seven nurses and nurses attend
ants
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The district court granted the Governments motion for summary
judgment on the ground that as Federal employees acting within the scope

of their duties the defendant hospital personnel are immune from suit

under the official immunity doctrine enunciated in Barr Matteo 360

U.S 564

On appeal the Sixth Circuit affirmed with respect to the director

and administrator of the hospital and the admitting and treating physician

but reversed as to the nurses and nurses attendants Plaintiff had con
tended that since the official immunity doctrine is designed to protect

executive discretion discretion must be measured by the same standard

as under the Tort Claims Act In this connection plaintiff had relied on

the Tort Claims Act case of White United States 317 Zd 13 C.A
where the Government had been held liable for negligence in the treat

ment or custodial care of patients The Court rejected this argument

finding that discretion under the Tort Claims Act has been liberally in

terpreted to provide remedy against the Government However while

the Court did extend the protection of the official immunity doctrine to

the hospital administrator and admitting physician it refused to do so as

to the nurses and nurses attendants noting that this group had

few discretionary duties performed largely ministerial func

tions under the supervision and orders of their superior

Staff Robert Zener formerly of the Civil Division

and Thomas Press Civil Division

HATCH ACT BAN ON POLITICAL ACTIVITIES

HATCH ACT CONSTITUTIONAL INDIVIDUAL EMPLOYED BY
STATE AGENCY FINANCED BY FEDERAL FUNDS BARRED FROM
CAMPAIGNING AS PARTISAN CANDIDATE FOR SEAT IN STATE LEG
ISLATURE

Northern Virginia Regional Park Authority William Lightsey

Civil Service Commission et al C.A No 14559 Febru

ary 19 1971 D.J 35-79-8

William Lightsey full-time employee of the Northern Virginia

Regional Park Authority Federally funded state agency campaigned
for re-election to the Virginia House of Delegates as partisan candidate

The Civil Service Commission ruled that Lightsey had violated the provi
sion of the Hatch Act prohibiting employees of Federally funded state

agencies from engaging in partisan political activity U.S 1502a3
and that Lightsey should be removed from his employment When the
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state agency refused to take that action the Commission ordered deducted

from Federal grants to the state agency sum equal to two years com
pensation to Lightsey as required by U.S 1508 Thereafter

Lightsey and his state employer filed this suit seeking review of the

Commission action The district court upheld the Commission and the

Fourth Circuit unanimously affirmed

The Court of Appeals in an opinion by Judge Sobeloff stated that

there was considerable weight to the argument that the Hatch Act would

not survive contemporary review under rigorous constitutional

standards developed by the Supreme Court in the last 20 years None-

theless the Court ruled that United Public Workers Mitchell 330 U.S
75 and Oklahoma United States Civil Service Commission 330 U.S
127 which held the Hatch Act constitutional constituted binding preced
ent

The Court also rejected the appellants argument that since Lightsey

was running for re-election he was exempt from U.S 1502a3 as

an individual holding elective office U.S.C 150Zc4 The Court

ruled that the purpose of that section was to exempt elected state of
ficers and employees whose official duties in their elective positions in
volve the administration of federally assisted projects and that Congress
did not intend to include within that exemption employees such as Lightsey

who administer Federal funds and happen to have been elected to an en
tirely unrelated office

Staff Alan Rosenthal Patricia Baptiste and

Raymond Battocchi Civil Division

PACKERS AND STOCKYARD ACT

SECRETARYS ORDER TO FREEZER MEAT COMPANIES TO
CEASE AND DESIST USING UNFAIR SALES METHODS IN BULK SALES
OF MEAT TO CONSUMERS AFFIRMED

Bruhns Freezer Meats of Chicago Inc etc et al

Department of Agriculture C.A No 20223 decided February 23
1971 D.J 58-42-18

Bruhns freezer meat operation consists of 34 outlets across the

nation selling quarters and sides of beef directly to consumer such

bulk sales being assertedly cheaper than sales of individual cuts In an

administrative proceeding the Secretary determined that Bruhns was

packer within the meaning of section 201 of the Packers and Stockyards



219

Act 191 that it was in commerce within the meaning of the

Act and that it had engaged in the following unfair practices in violation

of section 202 of the Act 7-U.S 192 bait-and-switch advertising

by which customers are lured into the outlets by advertising of beef at

unreasonably low prices at which point salesman disparages the ad
vertised meat which is also displayed in an extremely unappetizing man
ner and the customer is switched to far more expensive beef mis

representing Department of Agriculture quality grades of meat

misrepresenting the anticipated yield of bulk quantities of meat

misrepresenting the part of the carcass from which advertised meat

was derived and failing to deliver the quality of meat customer had

chosen and paid for The Secretary issued cease-and-desist order

under the Act prohibiting these activities

On direct review the Court of Appeals affirmed the Secretary It

held that even though Bruhns sold exclusively to consumers it fell well

within the Acts definition of packer The Court stressed the breadth

of the Acts language and Congress express wish to protect consumers

from unfair practices in meat marketing The Court also held that

Bruhns activities were in commerce both within the meaning of the Act

and the commerce clause of the Constitution With respect to special

provision1 added to the Act in 1957 concerning the division of jurisdic

tion between the Secretary and the Federal Trade Commission with re

spect to consumer sales section 406 of the Act 227 the

Court held that because the Secretary had shown that Bruhns deceptive

practices impaired jurisdiction over non-retail aspects of the meat pack

ing industry he could proceed under the Act against Bruhns even if it

was engaged in retail sales only

Staff Alan Rosenthal and Daniel Joseph Civil Division
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CRIMINAL DIVISION

Assistant Attorney General Will Wilson

COURT OF APPEALS

NARCOTICS AND DANGEROUS DRUGS

CONVICTION OF RECEIVING MARIHUANA KNOWING IT TO HAVE
BEEN IMPORTED IN CONTRARY TO LAW IN VIOLATION OF 21

176a AFFIRMED IMPORTERS PRIVILEGE AGAINST SELF-
INCRIMINATION HELD NOT TO PROTECT CUSTOMERS

United States Santos Orosco Castro C.A February 16 1971

No 18472 12-85-22

Responding to call from courier who had obtained his name and

telephone number from Mexican defendant brought truck to motel

near Kenosha Wisconsin and picked up two 20 pound bags containing

marihuana The two bags were part of 300 pound shipment which had been

deposited along the Rio Grande River near Laredo Texas and had been

intercepted by Customs Agents who with the assistance of an informant
had allowed the two bags to proceed to Wisconsin The Rio Grande River

at this point is the international boundary between Mexico and the United

States

The defendant was charged with receiving marihuana knowing it to

have been imported into the United States contrary to law in violation

of 21 176a He was convicted and the Court of Appeals affirmed

On appeal the defendant claimed inter alia that an element of the

offense charged by 21 176a is that the marihuana be imported

contrary to law Apart from 21 l76a there was no other

statute which forbade the importation of marihuana and the defendant

therefore argued that the contrary to law clause must refer to the

rnarihuana Tax Act 26 U.S 4741 et seq accordingly he argued

that to comply with the latter statute would compel him to incriminate

himself and under the rationale of Marchetti United States 390

39 Grosso United States 390 62 Haynes United States

390 85 and Leary United States 395 the Fifth Amend
ment protects him from prosecution for failing to perform such an in

criminatory act

The Court rejected the defendants argument It first held that he

was convicted not of illegal importation but rather of having received
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marihuana which had been imported by someone else Even though the

importer could not be prosecuted under the Marihuana Tax Act because

of Leary in this case the defendants conviction did not rest upon

failure to obey statute which required him to do an incriminating act

See Ley United States 395 28 an importers privilege

against self_incrimination does not protect his customers the Court

held

Alter holding that the words contrary to law did not necessarily

refer to the Marihuana Tax Act the Court held that entirely apart from

the Marihuana Tax Act the defendants receipt of the marihuana was pro

hibited by 21 U.S.C 176a Without considering the Governments agru-

ment that the contrary to law phrase could refer to the general customs

requirement that merchandise must be declared and invoiced before entry

into the United States 19 U.S 1461 1484 1485 the Court found that

from its very language 21 U.S 176as proscription against the receipt

of such maribuana encompasses marihuana which should have been in-

voiced therefore the Court held that 21 176a clearly prohibited

the receipt of marihuana knowing that it was not invoiced when imported

Support for this provision was found in the legislative history of 21

176a Rep No 2388 84th Cong 2d Seas 1956 at page

Staff United States Attorney David Cannon and

Assistant United States Attorney Joseph

Stradtmueller E.D Wisconsin

RIGHT OF CUSTOMS AGENT TO CONDUCT BORDER SEARCH

THREE MILES INSIDE BORDER UPHELD NOTWITHSTANDING THAT

CAR HAD NOT BEEN UNDER CONTINUAL SURVEILLANCE

United States Well and Looper No 25 594 October

1970 432 2d 1320 12-8-10 10

On August 19 1969 appellee Looper drove into the United States

from Mexico His car crossed the border at Lukeville Arizona where

he proceeded on the only road leading north Highway 85 About one

mile north from the border Puerto Blanco Drive takes off from Highway

85 It runs west along the border but does not lead to any other town

After about 13 miles it forks left to Federal game reserve and then

right where it leads to the Organ Pipe Cactus National Monument

distance of about 51 miles

When Looper entered the United States at Lukeville his car was

searched but no contraband was found The car had been rented in Tucson

Arizona through the use of another persons credit card When asked
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what he was doing in the area appeilees answer was vague he.indicated

he was photographer but he had no photographic equipment The tern-

perature was 108 degrees and there were few sightseers in the area
The Customs Agents knew that modus operandi of narcotic smugglers
was to fly to Tucson rent car drive it to Mexico and later make
narcotic purchase

Later that same day the Customs Agent received radio message
that appellees car had crossed the border with one occupant the driver
The agent then located about miles north on Highway 85 drove south

but did not see appellees car Consequently the agent proceeded to the

area around Puerto Blanco Drive and waited short time later surveil

lance was resumed when appellees car came out of Puerto Blanco Drive

and turned north on Highway 85 There were two people in the vehicle

The agent again stopped the car about three miles inside the border be
cause he felt that the car contained contraband and that at least one oc
cupant of the vehicle had illegally entered the United States search

of the trunk disclosed two suitcases containing rnarihuana

It was the Governments contention that although surveillance of

appellees vehicle was not continuous and the marihuana was not in the

car at the time the vehicle crossed the border nevertheless the above

search was still border search

In the instant case the Court of Appeals upheld the right of the

Customs Agent to conduct border search three miles inside the

border notwithstanding the fact that the car had not been under continual

surveillance The Court further stated that if Customs Agent is

reasonably certain that parcels have been smuggled across the border

and placed in vehicle whether the vehicle crossed the border or not
they may stop and search the vehicle pursuant to the border search

provisions of 19 482

Staff United States Attorney Richard Burke and

Assistant United States Attorney Ann Bowen

Arizona

DISTRICT COURT

BOMB HOAX AND EXTORTION

EVIDENCE DEVELOPED BY TRACING OF TELEPHONE CALLS

United States Donald Ray Adams New Mexico December 10
1970 Cr No 24 155 88-49-17
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On December 10 1970 Donald Ray Adams was convicted after

jury trial of violating 18 Usc 35b and 18 USC 875b in connection with

extortionate telephone calls made by the defendant to Continental Air

Lines Defendant was sentenced to years imprisonment on Count and

received years probation on Count II to commence upon completion of

the sentence under Count

Defendant placed 10 to 13 telephone calls over two and one-half

hour period to number listed in the Albuquerque New Mexico tele

phone directory as the local number for Continental Air Lines In fact

the calls were all long distance since they were automatically routed to

Continental Air Lines personnel in Denver Colorado The reservation

clerk who received the first call as well as all subsequent calls notified

her supervisor immediately Thereafter the supervisor notified the

telephone company and authorized trace to be made of the incoming calls

This was tacitly consented to by the reservation clerk who was seated

next to her supervisor when the authorization was given As result

two successful traces were made to the defendents home in Albuquerque

FBI agents arrived at the defendants home and were admitted with the

defendants consent It was thendiscovered that second man and his

wife were also present in the house The defendant and the second man

were separately put on the telephone and spoke to the clerk who had re
ceived all of the incoming calls She was able to state definitely that the

second man was not the caller but only that the defendants voice was

similar to that of the caller No warrant was obtained for the tracing in

Denver nor by the FBI prior to arriving at the defendants home

The defendants attorney attempted to suppress the evidence con

cerning the tracing in view of the tenuous identification of the defendant

and the potential inaccuracy in the tracing procedure In addition he

claimed the lack of express consent by the clerk was in violation of 18

USC 25111a and that the trace was illegal under state statute

40-A- 12-1 since the tracing procedure required telephone

employees to listen to the conversations and since the defendant had not

given his consent to the interception of the phone calls The court

denied the motions to suppress the evidence and to dismiss the indictment

At trial these issues were again explored and resolved in favor of

the Government In particular the court ruled that the legality of the

tracing procedure under state law would not be resolved in Federal

proceeding since it had no effect on prosecutions under Federal law

Staff United States Attorney Victor Ortega and

Assistant United States Attorney Stephen

ReVeal New Mexico



224

OMNIBUS CRIME CONTROL AND SAFE STREETS
ACT OF 1968 AMENDMENT

AN ACT TO AMEND THE OMNIBUS CRIME CONTROL AND SAFE
STREETS ACT OF 1968 AND FOR OTHER PURPOSES 91st

CONGRESS 17825 JANUARY 1971

Title of the subject legislation amends and revises the 1968 Act

90-35 as it relates to the organization of and various law enforce-

ment assistance programs monitored by the Law Enforcement Assistance

Administration It also provides for the submission of an annual report

by the Attorney General on law enforcement and criminal practice

Involvement at state and local levels in an ever increasing number
of planning training and study projects has demanded and will continue

to require very extensive commitment on the part of the Federal Gov
ernment both in personnel and funding through multi-milliondollar

grants The responsibility for directing the proper utilization of this

manpower and financing has been entrusted by the Congress to the De
partment of Justice of which the Administration is constituent agency

There have been instances of alleged misconduct and irregular

practices employed in these federally assisted law enforcement programs
All United States Attorneys should remain alert and be prepared to move
expeditiously on all reported incidents of maladministration in these

grant programs In this connection particular attention is directed to

part 1-I of Title of 1-644 providing criminal penalties for miscon
duct discovered in the implementation of LEAA programs

Section 651 of that part with one significant modification appears
to adopt the misapplication and fraud provision in the Economic Oppor-
tunity Act 42 U.S 2703a Section 651 is not limited to class as

is Section 270 3a but rather uses the generic term whoever There
fore the $10 000 maximum fine and/or year maximum term of imn

prisonment provisions of Section 651 would apply to anyone who

embezzles willfully misapplies steals or obtains by fraud any funds
assets or property which are the subject of an LEAA grant or

contract of assistance even though he is not formally associated with the

recipient organization

Section 652 restates existing law by providing for prosecution under

18 U.S.C 1001 of knowingly and willfully falsifies conceals
or covers up by trick scheme or device any material fact in any appli
cation for assistance or in any records required to be maintained

pursuant to LEAA programs and projects
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Section 653 provides that

Any law enforcement program or project

underwritten in whole or in part by any grant or

contract or other form of assistance pursuant to this

title whether received directly or indirectly from the

Administration shall be subject to the provisions of

section 371 of title 18 United States Code

This Section purports to apply conspiracy law to irregularities

discovered in the course of program implementation Such conspiracies

would of course embrace illicit agreements to defraud the United States

to hamper impede or obstruct program objectives by deceit

chicane craft or dishonest means United States Thompson 366

2d 167 Harnmerschmidt United States 265 182 Haas Henkel

216 U.S 462 and would also encompass agreements to commit offenses

cognizable under Section 651 of this Act and other applicable provisions

of the criminal code

Because of the importance the Department attaches to maintaining

the integrity of LEAA programs at all stages of their implementation it

is requested that United States Attorneys immediately report all informa

tion bearing adversely on such Administration projects This informa

tion should be furnished directly to the Fraud Section Criminal Division
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Shiro Kashiwa

COURTS OF APPEALS

OIL AND GAS LEASES CONTRACTS

HELIUM GAS SALES CONTRACTS FEDERAL POWER COMMISSION
REGULATION

Northern Natural Gas Company et al Ralph Grounds et al and

Socony Mobil Oil Co Inc 10 Nos 307-69 through 515-69 March

1971 90-1-18-650

The Hugoton area in Kansas Oklahoma and Texas is the largest gas

producing area in the United States The gas contains less than 1/2 of 1%

helium Most of the gas is produced under ordinary oil and gas leases which

provide payment of 1/8 royalty to the landowners Gas produced is sold

by the lessee-producers to pipeline companies under variety of gas sales

contracts all of which warrant title to all gas sold and delivered Neither

the leases nor the contracts refer to the separate constituents of the gas

Prior to 1960 gas containing less than 1% helium was not considered

suitable for processing In the Helium Act Amendments of 1960 Congress
authorized large-scale long-term conservation program Pursuant to

this authority the Bureau of Mines entered into contracts with four companies
under which they agreed to process gas from the Hugoton field for helium

extraction and to sell crude helium 50% 70% helium to the United States

The crude helium is transported to Texas and stored underground At the

time the contracts were entered into it was realized that third parties

might assert title claims to the helium As result provisions were placed
in the contracts to the effect that the United States would indemnify the con
tractors for the cost of rectifying title failure in excess of $3 per Mcf of

contented helium In number of suits both the landowners and the lessee-

producers asserted title to the helium on the ground that neither the leases

nor the sales contracts covered the helium constituent The lessee-

producers also asserted that under Section 11 of the Helium Act Amendments
of 1960 the purpose of which was to eliminate profits from the helium oper
ations from income of the companies for rate-making purposes the Federal

Power Commission rates for gas did not include any payment for the helium

constituent

The district court consolidated eight actions two against the United

States and six interpleader actions brought by the pipeline and extraction

companies In September 1968 it held that the leases and contracts
covered the helium constituent and prices received under the sales contracts
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as regulated by the Federal Power Commission included payment for the

helium LNRJ 327

On appeal the Tenth Circuit affirmed as to the leases and probably

as to the conveyance of the helium by the sales contracts but there is some

ambiguity in the opinion The Tenth Circuit reversed on the question of

payments for the helium under the sales contracts and held that payment of

the contract or FPC prices for the gas did not constitute payment for the

helium content This was on the theory that under Section 11 of the 1960 Act

the FPC has no jurisdiction over helium and that the regulated price does

not cover payment for the helium Whether this amounts to failure of title

in the pipeline company is not clear The Court then held that the lessee-

producers are entitled to the reasonable value of the helium contained in

the gas but only when the gas is processed for heium extraction The
Court expressly stated that the contracts are not abrogated which seems
inconsistent with the statement that as to an unregulated substance the

lessee-producers are entitled to reasonable value rather than the prices

agreed upon in the contracts

The Court also mentioned that permitting the pipeline and extraction

companies to retain the payments received from the United States would

constitute windfall Presumably the Court had in mind the doctrine of

unjust enrichment

The judgments in the two Government cases were affirmed The six

interpleader actions were remanded for determination of reasonable
value

Staff Floyd France Land and Natural Resources Division

cONDEMNATION

CONSTRUCTION OF DEED FOR RAILROAD PURPOSES
ABANDONMENT OF EASEMENT

United States 1.44 Acres in Montgomery County Md
Transit C.A No 14704 Mar 11 1971 33-21-345-26

The United States condemned portion of what had been trolley car

right of way Transit Systems Inc claimed fee title to the land

and substantial severance damages to its remaining lands because of inter

ruption of its claimed corridor of land The Government defended by as
serting that the corridor had previously been broken right at the parcel
condemned when Transits title was extinguished by abandonment
The district court agreed holding that deed for charter trolley purposes

gave only an easement for railroad purposes under Maryland law which
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easement had been abandoned when Transit converted its operations

to buses and removed the tract from the right of way

The Court of Appeals affirmed on the district courts opinion 304

Supp 1063 1969 approved in Transit Systems Inc State Roads

Commission 270 2d 793 Md 1970

Staff Carl Strass Land and Natural Resources Division
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___TAX DIVISION

Assistant Attorney General Johnnie Walters

DISTRICT COURT

DOCUMENTS

CT HOLDS TAXPAYERS NOT ENTITLED TO INSPECT AND COPY

EITHER SPECIAL AGENTS REPORT OR STATEMENTS OF THIRD

PARTIES TAKEN BY GOVT AGENTS DURING THE COURSE OF TAX

FRAUD INVESTIGATION

Crocker Jon Crocker etc United States Miss

November 1970

The taxpayers filed Rule 37 motion to compel the Government to

produce and permit them to inspect and copy the Special Agents Report

and all third party statements taken during the course of two year net

worth fraud investigation In the motion it was alleged that the infor

mation sought was obtained by the Governments agents more than six

years ago at time when it was fresh and that there was no way

the taxpayers could obtain the substantial equivalent of such information

In addition it was alleged that the Special Agents Report was keyed to

the net worth statement upon which the Government relies and that This

is the information that is required by the plaintiffs in preparation for trial

that is not otherwise available The motion was resisted on the grounds

that the Special Agents Report consisted of the Special Agents mental

impressions conclusions opinions and legal theories and that otherwise

the taxpayers had not shown that they could not obtain without undue hard

ship the substantial equivalent of the information sought from other sources

See Rule 26b3 While the Government had supplied the taxpayers with

list of all its anticipated witnesses about 100 in number the taxpayers

had not contacted those witnesses to determine whether they had retained

copies of the statements they had given the Governments agents Nor had

the taxpayers attempted to determine the extent of the recollection of the

witnesses in question On these facts the Northern District of Mississippi

Smith denied the taxpayers motion The order by which the taxpayers

motion was denied is reported under the style of Crocker United States

51 155 Because of the frequency with which similarmotions are

filed by taxpayers and because of the significance of the order to the

Government copy as reported is set out below

Staff Jack Warren Tax Division
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CROCKER UNITED STATES
Cite as 51 155 1970

OB CROCKER and Jon Crocker and legal theories of agent in con-

Administrators of the Estate of Ora nection with investigation and it

Crocker Deceased Plaintiffs was impractical to lift from report

any substantial information for in

spection and copying by plaintiffs

which would not contain such
UNITED STATES of America

Defendant opinions plaintiffs were not en

No WC 6958-S
titled to inspect or copy report

Federal Civil Procedure 1603
United States District Court

N.D Mississippi W.D
Where it did not appear that

Nov 1970
plaintiffs who sought to inspect and

copy statements taken by internal

Proceeding on motion to compel revenue agent of individuals who

government to produce certain docu- would be used by government at

ments for inspection and copying trial were unable to obtain sub-

The District Court Orma Smith stantial equivalent of materials

held inter alia that where sought by other means without un-

internal revenue agent report sub- due hardship plaintiffs were not

mitted in connection with investigation
entitled to inspect and copy state-

of plaintiffs affairs necessarily
ments

disclosed mental impressions con-

clusions opinions and legal theories

of agent in connection with investiga

tion and it was impractical to lift
ArmisE Hawkins Houston

from report any substantial informa- Miss Charles Brocato of

tion for inspection and copying by
Dossett Magruder Montgomery

plaintiffs which would not contain Jackson Miss for plaintiffs

such opinions plaintiffs were not

entitled to inspect or copy report
William Dye Jr Asst

U.S Atty Oxford Miss Jack

Motion denied Warren Tax Division Depart
ment of Justice Washington

Federal Civil Procedure 1603 for defendant

Where internal revenue agents ORMA SMITH District Judge

report submitted in connection with

investigation of plaintiffs affairs ORDER

necessarily disclosed mental im
pressions conclusions This action is before the court on

plaintiffs motion for an order
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51 FEDERAL RULES DECISIONS

compelling defendant to produce and and legal theories of the special

permit plaintiffs to inspect and copy agent in connection with his in-

the special agents report submitted vestigation and that it is imprac
to the Internal Revenue Service in tical to lift from the report any

connection with the agents investiga- substantial information for in

tion of the affairs of the plaintiffs spection and copying by plaintiffs

especially those portions of the report which would not contain such mental

relating to the history of the taxpayer impressions conclusions

and facts uncovered in the investiga- opinions and legal theories The

tion including reference to the court is therefore of the opinion

exhibits accumulated during the course that defendant should not be re
of the investigation also copies of quired to disclose to plaintiffs

statements taken by said agent of the special agents report in this

individuals who will be used by de- case

fendant in the trial of this cause
/2/ With reference to the demand

The defendant resists the motion for copies of the statements taken

primarily on the ground that the from individuals having knowledge

special agents report consists mainly of plaintiffs financial affairs

of the agents mental impressions during the period involved it is

conclusions opinions and legal theo- not shown to the satisfaction of the

ries in regard to the case and that court that plaintiffs are unable

plaintiffs have failed to show sub- without undue hardship to obtain

stantial need of the material sought the substantial equivalent of the

in preparation of their case and they materials sought by other means
are unable without undue hardship to It is therefore

obtain the substantial equivalent of

the materials by other means The Ordered

special agents report with exhibits

thereto has been submitted to the That the plaintiffs motion for

court in camera and the court has an order compelling discovery by

examined the same having in mind defendant which has been presented

the need of plaintiffs for the materials to the court shall be and the same

and documents sought and the objections hereby is denied and overruled

in opposition thereto by defendant

/1/ The court is of the opinion and

so finds that the special agents report

covers in detail the results of his ex
amination of the taxpayers affairs for

the years involved in this action and

necessarily discloses the mental

impressions conclusions opinions


