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POINTS TO REMEMBER

Evidence Admissibility of Voiceprints

as Evidence in Criminal Cases

new development in the field of evidential law is the use of

voiceprints for identification purposes in criminal cases

The theory underlying voiceprint identification is that each in
dividual voice is unique and produces unique sounds which are recorded

by mechanical device known as spectrograph The visual or pictorial

graph or representation of the sounds is called spectrogram or voiceprint

In voiceprint identification procedure tape recording is made of the voice

of an unidentified person and the voice of known person usually suspect

in the case the spectrograph then makes voiceprints of the two voices which

are compared point by point to determine whether similiarities exist

Prior to 1970 several state courts refused to admit voiceprint

testimony into evidence People King 72 Cal Rptr 478 1968 and State

Gary 99 N.J Super 323 239 Zd 680 1968 However as result

of further experimentation there was change in the scientific and judicial

attitude toward the value of voiceprints In an opinion filed November 26
1971 the Supreme Court of Minnesota ruled State Hedman 10 Cr 2161

that spectograms or voiceprints are admissible to corroborate voice identi

fications by ear if proper foundation is laid establishing expertise of one

preparing the spectrogram similar ruling was made by the United States

District Court for the District of Columbia United States Raymond Feb

ruary 1972 The United States ourt of Military Appeals upheld the ad
missibility of voiceprint identification United States Wright 17 S.C M.A
183 Experts in the field of voiceprints were also permitted to testify in

United States Betty Phoenix Ind 1971 and several state cases in

Florida and Illinois

Typical of the cases where such evidence may be used is the case of

United States Raymond supra In Raymond the defendants were charged

with shooting Sergeant Ronald Wilkins member of the Metropolitan Police

Department as he responded to radio dispatch of telephone call made to

police headquarters falsely reporting policeman in trouble The Metro

politan Police Department maintained 24-hour tape of all incoming calls

and for the purpose of this case re-recorded the phone call which brought

Wilkins to the scene of the alleged ambush After the defendants were ar
rested based upon Wilkins identification with counsel present each defend

ant read the statement made by the caller into tape recorder The recorded

samples were then forwarded along with the tape of the April telephone call

to Lieutenant Ernest Nash of the Michigan State Police Department
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Lieutenant Nash then made spectrograms voiceprints from each of the tapes

supplied by defendants and compared them with the spectrogram he made of

the phone call On the basis of this comparison Lieutenant Nash concluded

that the phone call made to police headquarters which led to the shooting of

Sergeant Wilkins was made by defendant Raymond After considering the

testimony United States District Judge Oliver Casch concluded the voice prints

were admissible In written opinion Judge Casch stated as follows

In ruling that the spectrographic identification

proffered in the case at bar is admissible this Court does

not imply that such evidence is mistake-proof or that

voice identification should be admitted Our holding basd

upon the complete record before the Court relying es
pecially on the latest scientific evidence and the expertise of

the individual making the identification is that the spectro

graphic identification of Albert Raymond was clearly reliable

enough to be admitted into evidence The jury having the

benefit of the available expert testimony on the subject at

trial and fully aware of the facts of the case may give the

evidence as little or as much credence as it sees fit

It is clear that expertise in making and analyzing the voiceprints

is an essential factor to be considered in determining whether voiceprints

are admissible in evidence in particular case Experts in the field of

voiceprint identification include Dr Lawrence Kersta Voiceprint Lab
oratories Sommerville New Jersey Dr Oscar Tosi professor at

Michigan State University and Lieutenant Ernest Nash voice identification

techniciah at the Michigan State Police Department Lansing Michigan

The Criminal Division is interested in further development of this

type of evidence and would approve the utilization of voiceprints as corrobor

ative evidence in appropriate cases The General Crimes Section of the

Criminal Division should be notified of all cases in which the use of voice-

prints is contemplated

Experts Witness Appearances When Testimony
is Requested on the FAA Screening System or

Other Air Transportation Security Matters

The procedure to be followed by United States Attorneys offices

in cases where expert witness testimony involving air transport security

matters is desired will be for the United States Attorney to contact the near
est Air Transportation Security Officer or the nearest Regional FAA General

Counsels Office and request an FAA expert witness This applies whenever

testimony is requsted on the FAA screening systeri.or-ther air transporta-
tion security matters
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ANTITRUST DIVISION

Acting Assistant Attorney General Walker Comegys

DISTRICT COURT

SHERMAN ACT

COURT DENIES THREE MOTIONS TO DISMISS INDICTMENT

United States Airfreight Transportation Corp et al 71 Cr 485

January 21 1972 DJ 60-171-237

On January 21 1972 Judge Leo Rayfiel in three separate deci

sions denied the separate motions of the defendants to have the indict

ment against them dismissed

The most interesting motion was that of defendant Teterboro Air

Freight which sought to bar prosecution of the corporation on the ground
that the president of the corporation testified before the grand jury and

had been given immunity pursuant to 15 U.S 32 Defendant Teterboro

argued that to prosecute the corporation was to impose penalty upon the

president because that person along with his wife were the sole share-

holders of the corporation and therefore penalty against the corpora
tion would be penalty against the individual who had been granted im
munity

Judge Rayfiel supported the Governments opposition to this argu
ment and held

The court is in accord with the governments contention

that any penalty or forfeiture imposed against Teterboro would

not constitute penalty or forfeiture against its president and

sole owner nor would the cost of defending against the in
dictment constitute penalty or forfeiture against the individ

ual Obviously fine penalty or forfeiture or the cost of

defense charged against the corporation would have detri
mental effect upon the sole owner from pecuniary point of

view but that would not be such penalty or forfeiture

against which 32 afforded immunity

The opinion of Judge Rayfiel then went on to cite state court cases

which had interpreted the meaning of penalty as that which is directly im
posed in punitive way for an infraction of public law Penalty states

Judge Rayfiel does not mean pecuniary disadvantage as claimed by

Teterboro
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Defendants Air-Freight Trucking Service Inc and Howard Wofsy
its president moved to dismiss the indictments against them on the

ground that Howard Wofsy had appeared before the grand jury Judge
Rayfiel denied the motion finding that Howard Wofsy appeared in response
to subpoena duces tecum addressed to the corporation and that his brief

testimony had dealt only with the identification of the records and his

corporate authority to produce them

Defendants Airfreight Transportation Corp and Henry Bono Jr
its president moved to dismiss the indictments against them on the

ground that Mr Bono appeared before the grand jury Judge Rayfiel
denied the motion on the same findings as in the motion of Air-Freight

Trucking Service Inc and Howard Wofsy

On February 1972 the Antitrust Division received notice of

appeal of Henry Bono Jr to the above decision of Judge Rayfiel

Staff Bruce Repetto and William Alesi Antitrust Division
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CIVIL DIVISION

Assistant Attorney General Patrick Gray III

SUPREME COURT

DUE PROCESS

SUPREME COURT AFFIRMS THREE-JUDGE DISTRICT COURT
HOLDING THAT DUE PROCESS HEARING IS NOT REQUIRED BEFORE
TERMINATION OF UNEMPLOYMENT COMPENSATION BENEFITS

Torres New York State Department of Labor Sup Ct 1971

No 71-5743 decided February 28 1972 affirming 333 Supp 341

and 321 Supp 432 S.D N.Y 145-10-125

The Supreme Court has just granted our motion for summary af

firmance of three-judge district court ruling as to the constitutionality

of the procedures followed by the State of New York in terminating unem
ployment compensation without prior administrative hearing

Plaintiffs had brought this action challenging the New York proce
dures which provide for pre-.termination investigation and an informal

interview with the unemployed individual--but no formal hearing--prior

to determination whether to terminate benefits Following termination

the claimant is entitled to formal administrative hearing and administra

tive appeal The United States was made party defendant because of the

Secretary of Labors responsibility in administering the unemployment
insurance legislation

three-judge district court concluded that these procedures were

constitutional and that they conformed to the Federal Unemployment In-

surance Act Distinguishing welfare involved in Goldberg Kelly
397 U.S 254 the three-judge court found that the governmental interests

involved in administering unemployment compensation outweigh the in

terests of the plaintiffs in having formal pre-termination hearing The

court emphasized that the brutal need of welfare recipients was far

greater than that of unemployment insurance recipients

Staff Robert Kopp Civil Division

SOCIAL SECURITY ACT -- ADMINISTRATIVE PROCEDURE

SUPREME COURT VACATES HOLDING OF UNCONSTITUTIONAL
ITY OF BENEFIT SUSPENSION PROCEDURES UNDER SOCIAL SECURITY
ACT
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Richardson Radie Wright Sup Ct Nos 70-161 and 70-5211

decided February 24 1972 137-16-274

Without holding prior hearing the Social Security Administration

suspended plaintiffs disability benefits upon verifying that he had been

earning more than $140 month for longer than the trial work period of

nine months This action was taken pursuant to 42 U.S 425 which

permits the cutoff of benefits without prior evidentiary hearing if the

Secretary on the basis of information obtained by or submitted to him
believes that the beneficiary no longer is disabled Plaintiff then brought

suit and three-judge court relying on Goldberg Kelly 397 254
held the statute unconstitutional

Shortly before argument of the Governments appeal in the Supreme
Court the Social Security Administration adopted new procedures giving

beneficiaries right prior to suspension the reasons for it and an

opportunity to submit written rebuttal In light of this development the

Supreme Court vacated the trial courts holding and remanded the case

for proceedings in conformity with the new procedures Justices Douglas
Brennan and Marshall dissented arguing that the Court should decide

whether the opportunity for written submissions satisfied the requirements

of due process

Since there are presently pending number of similar cases the

issue which the dissenting justices would have the Court decide will likely

be presented again to the Court

Staff Assistant Attorney General Patrick Gray Ill

Kathryn Baldwin and James Hair Civil Division

COURT OF APPEALS

DUE PROCESS

IRREGULARITIES IN DISCHARGE HEARING CURED BY HEARING
BEFORE CIVIL SERVICE COMMISSION

Racanelli United Federation of Postal Clerks Benucci

C.A No 71-1081 decided February 24 1972 D.J 145-5-3428

In this employee discharge case appellant Racanelli argued that

several violations of due process occurred during the administrative pro
ceedings which preceded and followed his dismissal warrants his rein

statement with the Postal Department Racanelli union activist had

been charged with subordination of his postal position and was granted

an intra -departmental hearing to consider the charges Racanelli alleged
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that the true cause for his discharge was anti-union animus of the Post
master Accordingly he requested that the Postmaster and Postal

Supervisor attend the hearing Neither man came

Appellant alleged inter alia that the failure of these witnesses to

appear was violation of due process The Court of Appeals disagreed

noting that when Racanelli ultimately appealed his discharge to the Civil

Service Commission he had not requested any witnesses The Court felt

that the hearing before the Civil Service Commission had been hearing

de novo on the merits of the dismissal and therefore any error which may
have clouded the earlier proceedings had been cured The Court held that

having been given second chance to fully present what evidence he

cared to present appellant cannot now complain that in the first instance

he was denied the right to present certain witnesses

Staff Judith Feigin Civil Division

TORT MEDICAL RECOVERY

TENTH CIRCUIT HOLDS GOVERNMENT ENTITLED TO RECOVER
ITS EXPENSES INCURRED IN PROVIDING MEDICAL TREATMENT TO
SERVICEMAN INJURED IN AUTOMOBILE ACCIDENT FROM SERVICE
MANS INSURER

United States State Farm Mutual Automobile Insurance Company
C.A 10 No 71-1340 February 18 1972 D.J 145-140-34

An Army Sergeant was injured in an automobile accident and re
ceived treatment for his injuries valued at $1855 at an Army hospital

pursuant to 10 U.S.C 1074 At the time of the injury the serviceman

owned an automobile insurance policy containing the standard Medical

Payments coverage This coverage provided that the company would pay
reasonable medical expenses incurred for services furnished to or

for serviceman who sustained bodily injury caused by accident

and further that The company may pay the injured person or any person
or organization rendering the services When the company refused to

make payment to the United States as third party beneficiary we brought

suit on the policy The district court entered judgment for the insurer

The Court of Appeals for the Tenth Circuit reversed The court

first distinguished an Oklahoma case which deaFt with the right of

private physician to recover under the policy It then held that the

agreement to pay for the insured embraced more than payment to the

named insured and that the United States as an organization rendering

treatment was third-party beneficiary of the policy The Fifth Circuit

reached the same result in United States United Services Automobile
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Association 431 Zd 735 certiorari denied 400 992 similar

case was recently argued and is awaiting decision of the Fourth Circuit

Staff Morton Hollander and William Appler

Civil Division

-I



171

CRIMINAL DIVISION

Assistant Attorney General Henry Petersen

DISTRICT COURT

CARRYING CONCEALED WEAPONS ABOARD AIRCRAFT

NO SPECIFIC INTENT REQUIRED TO PROVE OFFENSE UNDER
49 U.S 14721 CARRYING CONCEALED DEADLY AND DANGEROUS
WEAPON ABOARD AIRCRAFT

UnitedStates MargrafE.D Pennsylvania January27 1972
D.J 88-017-62

United States district court Judge Weiner Eastern District of

Pennsylvania the case of United States Margraph January 27 1972
held that specific intent is not an element of the offense of carrying

deadly and dangerous concealed weapon aboard an aircraft 49

14721 This is the first district court decision dealing with specific in
tent and 49 U.S.C 14721 Thus mere possession of concealed

weapon is sufficient for proof of the weapons offense The actionable evil

is bringing deadly or dangerous weapon on the aircraft and having it

accessible to others possibly those with an evil intent In this regard
attention is invited to the House of Representatives hearings on 8384
87th Congress 1st Sess Tr 88 1961

Judge Weiner further held that 1/4 inch bladed knife was

deadly and dangerous weapon under the statute He stated that weapons
deadly or dangerous nature depended upon consideration of the entire

context what in one context might not be dangerous weapon in different

context would be dangerous weapon Since an aircraft flying

30 000 feet above the ground is particularly vulnerable to acts of hijacking
and related offenses and since 49 U.S.C 14721s purpose is to deter

air piracy knife of the size mentioned is deadly and dangerous in the

context of being carried aboard an aircraft

Staff United States Attorney Louis Bechtle

Assistant United States Attorney John Thorn

E.D Pennsylvania
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INTERNAL SECURITY DIVISION

Assistant Attorney General Robert Mardian

FOREIGN AGENTS REGISTRATION ACT
OF 1938 AS AMENDED

The Registration Section of the Internal Security Division administers

the Foreign Agents Registration Act of 1938 as amended 22 USC 611
which requires registration with the Attorney General by certain persons

who engage within the United States in defined categories of activity on behalf

of foreign principals

February 1972

During the last half of this month the following new registrations were filed

with the Attorney General pursuant to the provisions of the Act

Doremus Company of New York City registered as agent of The Hydro-
Electric Power Commission of Ontario Canada Registrant will act as

consultant on economic matters on behalf of the foreign principal

JBS International Associates Ltd of New York City registered as agent of

Opinion Publica Republic of Panama Registrant will promote in
vestment and business in the Republic of Panam by United States industry

Spanish National Tourist Office of Miami registered as agent of the Ministry

of Information and Tourism of Spain Madrid Registrant is an official

branch of the foreign principal and as such will promote tourism to Spain

Spanish National Tourist Office of St Augustine registered as agent of the

Ministry of Information and Tourism of Spain Madrid Registrant is an

official branch of the foreign principal and as such will promote tourism to

Spain

Natalie Lamki.n of Washington registered as agent of the Soviet Em
bassy Registrant will act as copyreader on the publication Soviet Life

Oram International Corporation of New York City registered as agent of the

Government of Ghana Accra Registrant will conduct general public re
lations program including the distribution of printed materials on behalf of

the foreign principal
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Roscoe Finn Inc of New York City registered as agent of the Caan
Islands Tourist Board Grand Cayman BWI Registrant will act as public

relations counsel and press information bureau on behalf of the foreign

principal

Levy Advertising Associates Inc of New York City registered as agent of

the Aruba Tourist Bureau Oranjestad Aruba Registrant will act as adver

tising agency in the promotion of tourism on behalf of the foreign principal

Rollison Long Stein of Washington registered as agent of the

Republic of Bolivia Registrant will act as advisor to the foreign principal

on legal business and economic matters

The Jamaica Tourist Boards of Los Angeles and San Francisco registered on

behalf of the Jamaica Tourist Board Kingston Jamaica Registrants will

promote tourism to Jamaica on behalf of the foreign principal

Scott Runkle d/b/a Washington-International Communications of

Washington registered as agent of the Embassy of Japan Registrant

will act as public relations counsel on behalf of the foreign principal

.3 .3 .3
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Kent Frizzell

COURTS OF APPEALS

ENVIRONMENT ADMINISTRATIVE LAW

REMAND OF SULFUR OXIDE ANNUAL AIR QUALITY STANDARD
FOR STATEMENT OF BASIS TO PERMIT JUDICIAL REVIEW CLEAN
AIR ACT ADMINISTRATIVE PROCEDURE ACTS REQUIREMENT OF
CONCISE GENERAL STATEMENT SUPPORTING RULE-MAKING
SATISFIED PUBLIC HEARINGS USE OF FEDERAL REGISTER FOR AD
MINISTRATIVE INTERPRETATIONS

Kennecott Copper Corp Environmental Protection Agency
C.A D.C No 71-1410 Feb 18 1972 D.J 90-1-4-32

On petition to review EPAs sulfur oxide secondary standards

promulgated pursuant to the Clean Air Act as amended in 1970 36 Fed
Reg 8186 1971 the court remanded the record solely for an adequate

statement as to the basis for the annual sulfur oxide secondary air

quality standard of 60 micrograms per cubic meter-annual arithmetic

mean to permit meaningful judicial review as contemplated by the Ad-
minis trative Procedure Act as well as the Clean Air Amendments of 1970
The Court discussed various provisions of the 1970 Amendments and

their legislative history the Courts partnership with EPA in further

ance of the public interest and the absence of need for public hearings

prior to adoption of the national standards as distinguished from state im
plementation plans Referring to EPAs declaration that the 24-hour

standard is non-enforceable guideline unlike the annual standard and
EPAs direct notice to states to that effect the Court expressed

preference for publication in the Federal Register of such elucidative

rulings

The Court agreed that While the provision in of the APA for

concise general statement of the basis and purpose of regulations is not

to be interpreted over_literally the regulation before us contains suf

ficient exposition of the purpose and basis of the regulation as

whole to satisfy this legislative minimum In the context of this

particular challenge however the Court concluded that fairness the
interest of justice and in aid of the judicial function demand more
than the minimum--here an implementing statement enlightening the

Court as to the basis for the annual standard

The opinion emphasizes the need for expeditious disposition of

challenges to the standards by the Court and EPA specifies that the
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remand will not halt or delay on-going state implementation plans and

recognizes EPAs discretion to revise the criteria to enlarge the ad
ministrative process and to change the standard

Staff Raymond Zagone and James Walpole Land and

Natural Resources Division Jeffrey Schwartz

Environmental Protection Agency

INDIANS

DISTRICT COURT JURISDICTION INDIAN BILL OF RIGHTS ACT
TRIBAL ORDINANCE AGAINST FEDERAL EMPLOYEES HOLDING
OFFICE ON TRIBAL COUNCIL

AnnLuxonv RosebudSioux Tribe etal C.A No 71-1606
Feb 1972 D.J 90-2-0-695

The Court of Appeals reversed determination by the district court

that it lacked jurisdiction to consider the merits of claim brought under

the Indian Bill of Rights Act 25 U.S sec 13028 Ann Luxon had

filed suit for injunctive and declaratory relief alleging that tribal

ordinance which prohibited her as federal employee of the Public Health

Service from holding office in the tribal council violated her right to equal

protection of the laws as set forth in the Indian Bill of Rights Act

The Eighth Circuit held that 28 U.S.C sec 13434 conferred upon
the district court jurisdiction to determine whether an Indian tribe has

denied to one of its members any of the rights set out in the Indian Bill of

Rights In remanding the case to the district court for further proceedings
the Eighth Circuit expressed no opinion on the merits of Ann Luxons
claim

The Departments participation in this case was primarily that of

amicus curiae by invitation of the Court although the Department also

defended the Tribe at its request in limited fashion

Staff Peter Steenland Land and Natural Resources

Division

INDIANS APPEALS

DISTRICT COURTS JURISDICTION OF ACTION TO EJECT
NAVAJOS FROM LANDS PREVIOUSLY HELD TO BELONG TO HOPI
TRIBE RES JUDICATA TERMINATION OF ABORIGINAL TITLE WITH-

OUT COMPENSATION ISSUES INITIALLY RAISED ON APPEAL
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United States Kabinto et al C.A No 26235 Feb 18

1972 D.J 90-2-10-452

On behalf of the Hopi Indian Tribe the United States brought an

action of ejectment against 16 Navajo Indians occupying portion of the

Hopi Indian Reservation known as District Pursuant to the Act of

July 22 1958 72 Stat 403 three-judge district court had determined

that the Hopi Indians had exclusive rights of occupancy of District

Healing Jones 210 Supp 125 Ariz 1972 affd Jones

Healing 373 U.S 758 1963 After the district court had granted sum
mary judgment in favor of the Hopi Indians the Navajo Indians appealed

arguing the subject matter of the litigation is not judicially cogizable

their right to aboriginal occupancy of the land was not extinguished by

Healing they were inadequately represented in Healing the Act of

July 22 1958 and Healing deprived them of property without due process

of law and the United States must do equity The Court of Appeals

affirmed holding the claims of aboriginal title which had been con

sidered and rejected in Healing were res judicata the argument that

the subject matter of this litigation was not judicially cognizable had been

decided adversely to the Navajo Indian in prior Healing decision 174

Supp 211 Ariz 1959 the reason the Chairman of the Navajo

Tribe in Healing had made no claim on behalf of any individual Navojos

was that Congress in the Act of July 22 1958 had determined the rights

of the Navajos to be tribal the claim that the Act of July 22 1958 had

extinguished the aboriginal rights of these Navajos without just compensa
tion too was res judicata and moreover aboriginal title is not

property right but permissive right of occupancy which may be terminated

by the sovereign without compensation with respect to the claim that

the United States must do equity first the Ninth Circuit generally will

not reverse on an issue raised for the first time on appeal and second

there was nothing to indicate that the United States would not fulfill its

fiduciary obligations to these individual Navajos when this litigation is

terminated

Staff Jacques Gelin Land and Natural Resources Division

Assistant United States Attorney Richard Allemann

Ariz

CONDEMNATION

SEVERANCE DAMAGE CLAIM IN FEDERAL CONDEMNATION

ACTION BARRED BY STATE COURT AWARD ESTOPPEL BY JUDG
MENT ACCESS

United States 29 24 Acres in Dallas County Texas Cobley

C.A No 71-2497 Feb 23 1972 D.J 33-45-1016-150
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The landowners were awarded compensation for the taking by the

United States of two non-contiguous easements needed for canal After

the declaration of taking was filed the Texas State Highway Commission

granted an easement to the United States over an area lying under pro

posed state highway and located between the ends of the easements

thereby enabling the United States to connect the canal segments The

taking by the State for highway purposes was later in time than the taking

involved in this proceeding The highway right of way and the canal run

perpendicular to each other After the canal had been completed one-

half of the landowners property was without road access

On appeal an agreed state court judgment awarding damages to

Defendants remaining lands was held to preclude the recovery in this

proceeding of severance damages flowing from the completion of the

canal and the attendant division of the landowners property into two

parts The Court of Appeals noted That court judgment was

entered with the full knowledge of the parties that the canal segments had

been previously condemned and that the taking of fee simple title to the

highway right of way would effectively sever the lands west of the canal

segments from the lands to the east thereof That judgment is

final It concludes the claim advanced here The Court of Appeals

gave no weight to the Governments contention that the court lacked juris

diction to consider damages resulting from the taking of property

interest not included in the declaration of taking

Staff Eva Datz Land and Natural Resources Division

Assistant United States Attorney Claude Brown

N.D Tex

DISTRICT COURTS

ENVIRONMENT INJUNCTIONS

LACK OF JURISDICTION TO COMPEL ATTORNEY TO

INSTITUTE CRIMiNAL ACTION UNDER REFUSE ACT PROSECUTORIAL

DISCRETION MANDATORY INJUNCTION MOTION TO STRIKE STAND
ING

George Matthews Robert Froehike Fla No 71-1535-Civ-CA

Feb 18 1972 D.J 90-1-4-387

Plaintiff an individual appearing pro Se sought mandatory injunc

tion against the United States Attorney for the Southern District of Florida

to compel the institution of legal action against number of real estate

developers whom the plaintiff alleged had illegally filled navigable waters
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The complaint with various amendments and supplements totaled 79

pages and 200 paragraphs In this rambling discourse an extensive

conspiracy for political and financial profit was asserted against several

federal and numerous state defendants

The district court dismissed the injunction action for lack of stand

ing and jurisdiction relying on the case of Newman United States

382 Zd 479 D.C 1967 for the jurisdictional issue This case

stands for the proposition that the exercise of prosecutorial discretion in

the institution of criminal proceedings is not subject to judicial review

Having dismissed the action against the federal defendants the

court had no occasion to rule on their motion to strike for failure to make
short and plain statement of right to relief The state defendants had

made the same motion and the court granted it with leave to amend

Staff Assistant United States Attorney George Kokus Fla

PUBLIC LANDS DAMAGES

I.
COMPENSATORY DAMAGES FOR UNAUTHORIZED ROAD OVER

PUBLIC LANDS FOR ACCESS TO MINING CLAIM FAILURE TO PROVE
PUNITIVE DAMAGES

United States Denarius Mining Co Cob No C-2441
Feb 11 1972 D.J 90-1-10-777

Defendants were operators of patented mining claim on mountain

top completely surrounded by national forest They built road over

the public land to obtain access to their claim without obtaining permit
from the Forest Service even though they had been informed of the require
ment of permit The road created serious problems of erosion

Suit was brought for both compensatory and punitive damages The

Sierra Club intervened as party plaintiff After jury trial judgment
for the United States in the sum of $3 500 was obtained The claim for

punitive damages was dismissed for failure of proof The court concluded

that the common law concept of an easement by necessity does not allow

the construction of road across public land without the consent of the

United States

Staff Assistant United States Attorney Charles Johnson Cob


