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POINTS TO REMEMBER

CIVIL FORFEITURES

United States Attorneys and their assistants are

reminded that property usually automobiles which has

been seized for forfeiture is not subject to return to

the owner or other person from whom it was seized in

consideration of plea bargaining agreement an agree
ment under the Brooklyn Plan or any other agreement
in forfeiture matters within the jurisdiction of the

Criminal Division without the prior approval of the head

of the secticn having jurisdiction of the forfeiture

Also care should be taken to avoid any implication
that such proposal will be acceptable District Courts

in criminal cases do not have authority to direct the

return of the forfeitable property sua sponte Neither

the property nor the forfeiture issue is before the

court in criminal cases The only avenue open to

claimants to forfeitable property to seek the return of

such property is to file petition for remission of the

forfeiture with the Attorney General the Secretary of

the Treasury or the Drug Enforcement Administration in

cases within their respective jurisdictions The only

exception is with respect to forfeitures incurred under

the Internal Revenue Laws relating to liquor or the

Indian Liquor Laws In such cases the district courts

may remit or mitigate the forfeiture pursuant to 18

U.S.C 3617

Neither United States Attorneys nor the District

Courts have any authority or jurisdiction to make any
agreement or order to return property which is subject
to administrative forfeiture proceedings or which have

been administratively forfeited by the seizing agency

Criminal Division
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ANTITRUST DIVISION
Assistant Attorney General Thomas Kauper

SUPREME COURT

SHERMAN ACT

IBM ORDERED TO PRODUCE DOCUMENTS TO GOVERNMENT

I.B.M United States I.B.M United States and

David Edeistein I.B.M Hon David Edeistein and

United States Cravath Swaine Moore United States
Ct No 721173 721661 731064 731065 721662 and

731066 May 13 1974 DJ 6023538

On May 13 1974 the Supreme Court acting in six
related proceedings denied various petitions for

certiorari and for extraordinary writs and dismissed

appeals filed by International Business Machines Corporation
IBM and its counsel Cravath Swaine Moore Cravath
All of the proceedings grew out of single pretrial
discovery order entered by Judge Edelstein in the govern
rnents pending antitrust action against IBM in the
Southern District of New York

The discovery order Pretrial Order No directs

IBM to produce to the government certain documents which

IBM had delivered to third party Control Data CorporationCDC in the course of discovery during CDCs private
antitrust suit against IBM IBM claimed that the documents

had been inadvertently produced to CDC in the CDC case and

were still protected by the corporate attorney-client and

work-product privileges Judge Edeistein however ruled

that by delivering the documents to third party IBM

had waived its claims of privilege

Subsequently civil contempt proceedings were
instituted in the district court against IBM for its

continued refusal to comply with the discovery order
Judge Edelstein held IBM in civil contempt and imposed
$150000 day coercive fine until IBM complied

The Supreme Court dismissed IBMs direct appeal
from the pretrial discovery order No 721173 for lack

of jurisdiction apparently accepting the governments
argument that the order was interlocutory and hence non
appealable under the Expediting Act 15 U.S.C 29 The
Court also denied petitions for review by extraordinary
writ of both the pretrial order No 72-1661 and the

subsequent civil contempt No 731064 The Court
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further refused to review on petitions for writ of

certiorari Nos 721662 and 731065 two decisions of

the United States Court of Appeals for the Second

Circuit dismissing for lack of jurisdiction prior IBM

appeals and petitions for mandamus from the discovery
order and contempt adjudication Finally the Court

dismissed for lack of jurisdiction direct appeal by
Cravath from an order of the district court denying
its motion to intervene in the contempt proceedings

against IBM No 73-1066

Imposition of the coercive fine had been stayed

pending the Supreme Courts disposition in No 73-1065
When the Courts actions were announced on May 13 1974
IBM publicly declared that the documents in question
would be turned over

Staff Howard Shapiro James Serota and

John Wyss

Antitrust Division
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CIVIL DIVISION

Assistant Attorney General Carla Hills

SUPREME COURT

MILITARY PAY

SUPREME COURT HOLDING THAT FOUR AND ONE-HALF DOES

NOT EQUAL FIVE ADOPTS GOVERNMENTS CONSTRUCTION OF RE
ADJUSTMENT PAY STATUTE

Cass United States Sup Ct No 73-604 May 28
1974 D.J 15144199

Under 10 U.S.C 687a reservist who is

involuntarily released from active military duty is

eligible for readjustment pay if he has served at
least five years Also the statute elsewhere provides
that part of year that is more than six months is

rounded to whole year Cass who was released after

serving more than four and onehalf but less than five

years sought readjustment pay claiming that under the

rounding provision he had to serve only 1/2 years
to qualify The district court awarded him readjustment

pay of $10000 on the ground that the rounding provision
reduced the service requirement to foi.r and onehalf years
The Ninth Circuit reversed accepting the Governments

argument that the rounding provision applies only for

computing the amount of readjustment pay not for determining

whether the five-year service requirement has been met

The Supreme Court granted certiorari to resolve the

conflict between the Ninth Circuit and the Court of Claims
which had rejected the Governments position in Schmid

United States 436 F.2d 987 certiorari denied 404 U.S
951 19l The Supreme Court held that the legislative

history plainly shows that Congress intended the minimum

service requirement to be five full years Its decision

will save the Government an estimated $12000000 in

potential claims

Staff Anthony Steinrrteyer Civil Division

COURT OF APPEALS

FREEDOM OF INFORMATION ACT

D.C CIRCUIT HOLDS THAT HEWS CIVIL RIGHTS INVES
TIGATORY FILES ARE EXEMPT FROM DISCLOSURE UNDER EXEMPTION

OF THE FREEDOM OF INFORMATION ACT
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Center for National Policy Review on Race and Urban

Issues Weinberger CADC No 73-1090 Decided May 21
1974 D.J 14516436

In this case the government was successful in

overturning the district courts decision which had

required the disclosure of twentytwo open and active
files compiled by HEWs Office of Civil Rights in its

investigation of public school segregation and discrimination

practices in northern localities

In unanimous opinion the court of appeals

rejected plaintiffs claim that HEW is engaged merely in

administering federal aid programs and that the

documents in question are ancillary to that task rather

than investigatory in nature Instead the court of

appeals ruled that in seeking to achieve voluntary

compliance with school desegregation guidelines HEW was

engaged in law enforcement activities and that the files

compiled in the course of such investigations are exempt
from disclosure under exemption of the Information Act
This decision is in line with recent decisions of the

narrowed the scope of judicial inquiry Weisberg
D.C Circuit construing exemption which have considerably

Department of Justice 489 F.2d 1195 1973 en banc
certiorari denied 42 U.S.L.W 3627 U.S May 14 1974
Aspin Laird 491 F.2d 24 1973 Ditlow Brinegar

F.2dNo 73-1984 decided February 27 1974

Staff Ronald Glancz Civil Division

SETTLEMENT AUTHORITY

FIFTH CIRCUIT HOLDS SETTLEMENT AUTHORITY OF UNITED
STATES ATTORNEYS LIMITED BY REGULATIONS

United States of America Florida Bumpers Inc
et al C.A No 73-3617 decided May 24 1974 D.J
1051868

Appellants filed motion pursuant to Fed Civ
Pro 60b for relief from deficiency judgment in favor

of the United States on the grounds that letter to their

accountant from the United States Attorney constituted

an acceptance of appellants offer of compromise The
United States opposed the motion on the grounds that

even if the letter constituted an acceptance of the offer
it was of no effect since the United States Attorney
was not authorized to accept the offer The district
court held that United States Attorneys possess only
that authority to accept offers of compromise specified
in the relevant regulations of the Department of Justice
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The acceptance of compromise when not authorized by

those regulations is therefore invalid and of no

effect The district court accordingly denied appellants
motion and the Court of Appeals for the Fifth Circuit
without opinion affirmed

Staff David Cohen Civil Division

DISTRICT COURT

SMALL BUSINESS ADMINISTRATION LOAN UARANTY AGREEMENTS

DISTRICT COURT UPHOLDS THE UNCONDITIONAL NATURE OF

GUARANTORS LIABILITY UNDER THE STANDARD FORM SBA GUARANTY

CONTRACT

United States of America Irving Dubrin et al
Civil No SA-72-CA-346 USDC WD Texas San Antonio

Division decided March 21 1974 D.J 10576102

The United States brought suit against 100%

guarantor of defaulted Small Business Administration

loan pursuant to the terms of the SBAs standard form

guaranty contract The guarantor contested his liability

on the ground that term of the SBA loan authorization

and loan agreement which had required 30 days notice

and SBA consent before change in .t corporate
borrowers managing team could be acdomplished had been

violated The SBAs subsequent waiver of this violation

was alleged to have discharged the guarantor Additionally

the guarantor asserted that the Governments prosecution

of coguarantor for less than the full face amount of

his liability as shown on his guaranty contract and its

subsequent settlement of the claim for an even smaller

percentage operated to release the defendant in question
In support for his positions the defendant cited Texas

state law that guarantor is entitled to have his agree
ment strictly construed and that any variation in the

nature of his obligation operated as release In opposition
the government pointe..i to the express language of the

guaranty contract which conferred upon the SBA power to

deal with the liabilities and collateral in their

uncontrolled discretion without releasing the guarantors

under their guaranty agreement

The court held that the guaranty executed in

connection with the SBA loan program was controlled by

federal rather than state law Further the court ruled

that the actions taken by the SBA that allegedly
increased the risk of liability for the guarantor
could not operate as release of the guarantor even if

established since the guarantors obligation was
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absolute and unconditional in accordance with the

expressed language of the guaranty contract The
clear inference of the courts ruling was that the broad
powers conferred on the Government by the SBA guaranty
contract that allowed the SBA to deal with the
liabilities and collateral as they deemed wise without
discharge of the guarantor are valid and enforceable
in accordance with their tenor

Staff Henry Valdespino Assistant United
States Attorney San Antonio Texas

Tracy Whitaker Civil Division
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CRIMINAL DIVISION
Assistant Attorney General Henry Petersen

DISTRICT COURT

COPYRIGHT VIOLATIONS
17 U.S.C 101e and 104

CONSTITUTIONALITY OF EXTENSION OF COPYRIGHT PRO
TECTION TO SOUND RECORDINGS UPHELD ADMISSION OF

ADDITIONAL CERTIFICATE OF REGISTRATION OF CLAIM TO

COPYRIGHT IN PUBLISHED SOUND RECORDING TO ESTABLISH

THE COPYRIGHT OF SOUND RECORDING HELD NOT VIOLATIVE

OF DEFENDANTS SIXTH AMENDMENT RIGHT TO CONFRONT THE

WITNESSES AGAINST HIM

U.S Cawley D.C Wash No 378-73D2 May

1973 D.J 28854

The defendant in U.S Cawley was charged by

Information with willfully and for profit infringing

copyrights as to 51 different sound recordings by

manufacturing and using copies of those recordings
without authority to do so in violation of 17 U.S.C
101e and 104

Article Section VIII Clause of the Constitution

provides The Congress shall have the power. .To

promote the Progress of Science and useful Arts by securing

for limited Times to Authors and Investors the exclusive

Right to their respective Writings and Discoveries
Public Law 92140 enacted October 15 1971 and effective

February 15 1972 extended Federal copyright protection
to sound recordings and was designed to eliminate the

unauthorized copying of sound recordings

U.S Magistrate John Weinberg in memorandum

decision found Cawley guilty of all 51 counts of copyright

infringement and rejected his contentions that sound

recordings do not qualify as writings and that

recording companies do not qualify as authors so as to

entitle sound recordings to be copyrighted under the

constitutional provision Magistrate Weinberg agreed
with the three judge court in Shaab Kleindienst 345

Supp 89 D.C 1972 that sound recordings were in

fact entitled to copyright protection as writings
Magistrate Weinberg also ruled that the Government had

offered affirmative proof that there was substantial

authorship creativity and talent contributed by

recording company and its employees so as to qualify the
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recording company as an author

Also rejected was Cawleys claim that admission of

the Additional Certificates of Registration of Claim

to Copyright in published sound recording violated his

Sixth Amendment right to confront the witnesses against
him In admitting the Additional Certificates of

Registration as proof that each of the sound recordings

was validly copyrighted Magistrate Weinberg relied on

17 U.S.C Section 209 which provides in part Said
certificates shall be admitted in any court as prima
facie evidence of the facts stated therein and upon the

provisions of the Federal Rules of Criminal Procedure
Rule 27 and the Federal Rules of Civil Procedure Rule

44 Criminal Rule 27 provides that an official record

may be proved in the same manner as in civil actions
Civil Rule 44 provides inter alia that an official

record kept within the United States be evidenced by

copy attested by the officer having the legal custody
of the record The Additional Certificates of Registration

carry certification that the statements set forth in

the certificates have been made part of the records of

the Copyright Office of the United statesand they are

signed by the Register of Copyrights Magistrate
Weinberg noted that the court of appeals for the Ninth

Circuit in Warren United States 447 F.2d 259 9th Cir
1971 had rejected an identical contention that the

admission of documentary evidence violated an accuseds

right to confront the witnesses against him

Staff United States Attorney William
Burkett Assistant United States

Attorney Jeff Laird

FOREIGN AGENTS REGISTRATION ACT
OF 1938 AS AMENDED

The Registration Unit of the Criminal Division

administers the Foreign Agents Registration Act of 1938
as amended 22 U.S.C 611 which requires registration
with the Attorney General by certain persons who engage
within the United States in defined categories of

activity on behalf of foreign principals

MAY 1974

During the last half of this month the following new

registrations were filed with the Attorney General pursuant
to the provisions of the Act

Duncan Cameron of Washington D.C registered as

agent of the Korea Housing Corporation Seoul Registrant
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will prvide legal advice in connection with the negotiation
and implementation of loan agreement for 20 million dollars

guaranteed by the U.S Agency for International Deve1opmnt
for low and medium income housing In addition registrant
may assist the foreign principal in connection with an

additional loan of 10 million dollars from U.S investor
which will not be guaranteed by the U.S Government
Registrant reports receipt of $21000 at the time of

registration

Far East Express of Los Angeles registered as agent
of the Department of Tourism Republic of the Philippines
Registrant is to implement tourist promotion program
in the United States with budget not to exceed $150000
C.K Tseng filed shortform registration statement as

President of the registrant

Activities by persons or organizations already
registered under the Act

Modern Talking Picture Service Inc of New York
filed exhibits in connection with its representation of

Australian Tourist Commission Melbourne Provision of

Ontario Toronto Danish Agricultural Council Copenhagen
and Canadian Government Office of Tourism Ottawa
Registrant Distributes films on behalf of its foreign
principals for fee ranging from $4.65 per booking to

$20 per booking

Short-form registration statements filed in support
of registrations already on file

On behalf of the Federal Industrial Development
Authority of Malaysia Eng-Chye Low as Director engaged
in investment promotion and reporting salary of $2000
per month

On behalf of Roy Blumenthal International Associates
Inc of New York whose foreign principals are Federal

Republic of Germany City/State of Berlin and German
National Tourist Office Richard Kemmier as writer-
researcher for newsletters and press releases and reporting

salary of $13000 per year

On behalf of the Singapore Economic Development
Board of New York Frederick Van Wicklen Jr as

staff writer reporting salary of $1300 per month and

Yuri Romantsov as Journalist reporting salary of $2496
for the period of January April 1974

On behalf of the British Tourist Authority of New
York Lewis Roberts as Director of Marketing and reporting

salary of $39313 per year
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Wallace Johnson

COURTS OF APPEAL

PUBLIC LANDS

PRIMARY JURISDICTION MINING WILDERNESS ACT

Izaak Walton League of America George St
Clair Izaak Walton League of America Robert

Herbst Earl Butz Izaak Walton League of America

C.A Nos 731407 731409 May 17 1974 D.J
90118872

This case arose under the Wilderness Act and relates

to the Boundary Waters Canoe Area in Minnesota An

owner of reserved mineral rights contacted the Forest

Service concerning permit to prospect Thereupon the

Izaak Walton League filed suit in district court The

district court enjoined the granting of prospecting

permit holding that mining activities are incompatible
with the wilderness character of the BWCA The court
of appeals reversed on the basis of the doctrine of

primary jurisdiction holding that court should not
decide the matter until the Forest Service had an

opportunity to rule on an application for permit by

allowing it to initially determine whether any mining

activity will be allowed consistent with the wilderness

character of the BWCA

Staff Eva Datz and Mark Wine Land and
Natural Resources Division United
States Attorney Robert Renner

Minn

INDIANS

RESERVATION CONTINUED EXISTENCE

United States of America State of Washington C.A
No 731793 Apr 30 1974 D.J 9020693

The Puyallup Indians of the State of Washington have

sold all of their lands within their reservation save for

the bed of the Puyallup River and small cemetery The

district court concluded that the Reservation had ceased

to exist and that as result Indians could not fish

within the Reservation boundaries free from state regulation
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The court of appeals reversed the District Court on

the basis of the rationale of Mattz Arnett 4l U.S

481 1973 finding there existed continuing congres
sional and agency recognition of the Puyallups

Staff Harry Sachse Assistant to the Solicitor

General George Hyde Land and

Natural Resources Division

JURISDICTION

TUCKER ACT 28 U.S.C SEC 1491 28 U.S.C SEC 1339

William Gunter and Associates United States

of America C.A Nos 721791 and 721792 May 19i4

D.J 901231407

In an opinion not to be published the Ninth

Circuit has reversed the District Courts holding that

the United States was liable for payment of county
ad valorem tax assessed on lease which it had assigned

to contractor who was to build postal facility at the

Los Angeles International Airport and then lease it to

the United States Since the amount of the tax $25792
exceeded the District Courts jurisdiction and lay

within the Court of Claims exclusive jurisdiction under

the Tucker Act the United States had moved to dismiss

The court of appeals concluded that 28 U.S.C secs
1339 and 39 U.S.C secs 2102 2103 and 2110 did not

create any enforceable rights in private party and

remanded to the District Court for dismissal for lack

of jurisdiction

Staff John Helm formerly of the Land and

Natural Resources Division George
Hyde Land and Natural Resources Division

CIVIL PROCEDURE

SUMMARY JUDGMENT BY COURT SUA SPONTE PROVIDING

DECLARATORY JUDGMENT CONSTRUING TERNS OF FLOWAGE EASEMENT

FOUND PROPE EVEN THOUGH NO FORMAL MOTION WAS MADE AND

NO HEARING HELD

United States The Fisher-Otis Company Inc et

al C.A 10 No 731367 May 14 1974 D.J 90110917

The court of appeals affirmed summary judgment
declaring that flowage easement deed the Government
had acquired near the Eufaula Reservoir on the Canadian

River in Oklahoma prohibited the landowners from land-
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filling and placing structures in the easement area

The existence of substantial controversy between

parties having adverse legal interests of sufficient

immediacy and reality warranted issuance of declara

tory judgment where landowners asserted present claim

of right to landfill within the easement area which

the Government contended was in direct violation of the

intent and purpose of its flowage easement Rule 56

authorized the District Court to enter summary judgment

sua sponte without the Government even having filed

formal motion and without hearing oral argument where

the parties had at pretrial conference agreed to submit

the legal issues to the court for determination

Staff Larry Gutterridge formerly of the

Land and Natural Resources Division
Assistant United States Attorney
Richard Pyle E.D Okla

DISTRICT COURTS

ENVIRONMENT

APPROVAL OF PROSPECTING PERMITS SATISFIED BY NEPA

STATEMENTS THE VALIDITY OF COAL LEASES ON INDIAN LAND

WITHOUT NEPA STATEMENT PRIOR TO DAVIS MORTON
STANDING OF NON-INDIAN TO CHALLENGE LEASES ON INDIAN LAND

FOR VIOLATION OF REGULATIONS ADEQUACY OF EIS ON MINING

PLANS FOR INDIAN LANDS

John Redding Morton Mont 74-12 Mar 29
1974 D.J 90218134

This action was brought by adjoining property

owners and conservationists to enjoin mining on leases

of lands of the Crow Indian The leases were issued

before Davis Morton 469 F.2d 593 and therefore

no Environmental Impact Statement had been prepared Plain

tiffs first contention that one was required Secondly

after the lease was issued no mining was permitted

until approval of mining plan

Plaintiffs second contention was that the mining

plan should not have been approved even though an En
vironmental Impact Statement was issued after the plan
Plaintiff contended the EIS is inadequate

The plaintiffs third claim was that the leases

violated Department of Interior regulations because they

were in excess of acreage limitation and technical

examination was not made as required
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Finally plaintiffs contended that the lessee had

no right to mine the coal because it was on ceded lands

and therefore was not owned by the Indians

The court granted the defendants motion for

summary judgment on the first third and fourth claims

on the grounds that plaintiffs were barred by laches

to question the validity of the leases and the balance

of equities mitigates against plaintiffs seeking an

injunction The court further held that plaintiffs
lacked standing because they could not show injury in

fact and were not within the zone of interest Also

plaintiffs lacked standing to question compliance with

regulations government Indian lands and failed to

exhaust administrative remedies The court further held

that the Crow Indians own the coal

The second claim questioning the adequacy of the

EIS was also denied The court reviewed the EIS
pointed out that it was prepared and issued in accordance

with the statute and the regulations and guidelines of

CEQ The court concluded however that plaintiffs
also lacked standing to challenge the sufficiency of

the EIS since they are nonIndians and the Secretary
of the Interior is required by NEPA only to consider

environmental effects which may adversely affect Indians

Accordingly judgment was rendered in favor of defendants

on May 1974

Staff United States Attorney Otis
Packwood CD Mont

ENVIRONMENT

CLEAN AIR ACT CRIMINAL ACTION AGAINST FEDERAL

EMPLOYEES

Greater Anchorage Area Borough Walker Johnston
et al Alaska No A22173 CR Apr 29 1974 D.J
90523490

The Greater Anchorage Area Borough filed criminal

action against five employees of the Alaska Railroad

charging that the employees conducted open burning

operations in violation of the Boroughs Clean Air

Ordinance The defendants filed motion to dismiss

on the basis that since they are acting within the scope
of authority the action was barred by the doctrine of

sovereign immunity The court denied the motion to dismiss

The Government filed motion for reconsideration and

brought to the courts attention Section 304 of the Clean

Air Act 42 U.S.C sec l857h2 which allows only
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civil actions to be filed against federal employees

The court granted the motion for reconsideration and

decided that As to the issue of waiver of sovereign

immunity the court finds that Congress has consented

to be sued by enactment of the Clean Air Act of 1970

but that this consent does not extend to criminal

prosecutions slip opinion The court went on

to say that it does not agree with the case Milwaukee

County Veterans Administration Center 357 F.Supp 192

E.D Wis 1973 motion for reconsideration pending
which considered Section 118 of the Act 42 U.S.C sec

1857f to be waiver of sovereign immunity The

court then ordered the criminal action to be dismissed

in its entirety

Staff James Walpole Land and Natural

Resources Division Assistant United

States Attorney Lee Peterson

Alaska


