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COMMENDATION

Assistant United States Attorney Anthony LaSpada Middle

District of Florida has been commended by Bette Anderson
Under Secretary of the Treasury and Griffin Bell Attorney
General of the United States for his successful efforts in

the case of United States One Refrigerated Motor Vessel EA
where vessel carrying 181 pounds of cocaine was forfeited

to the United States

Assistant United States Attorney Floyd Clardy Western
District of Arkansas has been commended by McDermott
District Counsel VeteransAdministration for his defense of

the government in the cases of Jerry Gale Giles United States

concerning alleged malpractice in VA Hosiptal

LL
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POINTS TO REMEMBER

UNITED STATES ATTORNEY APPOINTMENTS

The following Presidentiallyappointed United States

Attorney has entered on duty The Executive Office staff

takes this opportunity to extend its hearty welcome

DISTRICT UNITED STATES ATTORNEY ENTERED ON DUTY

Wisconsin Mrs Joan Kessler .4/11/78

Executive Office

UNITED STATES ATTORNEYS MANUAL-BLUESHEETS

The following Bluesheets have been sent to press

in accordance with 11.550 since the last issue of the Bulletin

DATE .AFFECTS tJSAM SUBJECT

4378 41.216 Designation of Mr Dennis
Linder as Chief of the Economic

Litigation Section Civil Division

4378 41.218 Designation of Mr Robert

Ashbaugh as.an additional Assistant
Chief of the Frauds Section
Civil Division

4378 41.219 Designation of Ms Carolyn Lamm

as an Assistant Chief of the

Commercial Litigation Section
Civil Division replacing
Ms Patricia Blair

41078 41.222 Designation of Mr Vincent

Garvey as Deputy Chief of

Information and Privacy Section
Civil Division

41078 41.226 Designation of Mr Bruce

Titus as Deputy Chief of the

Torts Section Civil Division
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DATE AFFECTS USAM SUBJECT

41078 41.224 Designatiom of Ms Martha
Metford as Legislative Officer
for the Civil Division

32978 963.517 Enhanced Punishment Under
18 U.S.C S924c Not
Available Where Sentence is

Imposed Under S21l3d

32978 963.680 Effect of State Pardons and
Expungement Statutes on

Defendants Status as Prior
Convicted Felon

Executive Office

LEGAL RESEARCH JURIS

Fast computer-assisted LEGAL RESEARCH continues to be

available from the Executive Office for U.S Attorneys

All U.S Attorneys offices without their own JURIS

terminals are encouraged to use this service by calling
Sandra Jewell Manners at TS 739-5011

Telephone requests for information are now being
answered by phone within several days of receipt although
same day service is available for many requests Note how
ever that requests should be made early enough to allow for

mailing the printed results of lengthy searches to your office

EXECUTIVE OFFICE
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CIVIL DIVISION

Assistant Attorney General Barbara Allen Babcock

Blue Bureau of Prisons et al No 763793 4th Cir
March 30 1978 DJ 145122825

FOIA Attorneys Fees

This appeal concerned the denial of attorneys fees to

prisoner who substantially prevailed in obtaining his prison

file under the FOI Act The Fifth Circuit held that the four

criteria contained in the Senate Report to the 1974 FOIA Act

Amendments were the principal guides to an award of attorneys

fees Because the district court in this case did not consider

all of those criteria the Court reversed and remanded for fur
ther proceedings under the guidelines contained in its opinion

The court of appeals stressed that the first criteria the

public interest was not satisfied merely because the plaintiff

had succeeded in obtaining through FOIA litigation documents

that were denied to him administratively The court also recog
nized that an FOIA plaintiffs purely personal interest in

obtaining his own files was significant factor militating

against an award of attorneys fee

Attorney Thomas Wilson Civil Division
FTS 7393395

Brookhaven Cable TV Inc et al Kelly et al Nos 77-6156

and 776157 2d Cir March 29 1978 DJ 825039

Federal Preemption

The Federal Communications Commission under the Communica

tions Act has forbidden all price regulation of special pay

cable programs such as firstrun movies or live major sports

events on the theory that price regulation would deter develop

ment of this infant industry The New York State Cable Cornmis

sion issued regulations designed to control pay cable program

rates in defiance of FCCs proscription Several cable tele

vision operators two trade associations and supplier of pay

cable programming sued to enjoin the state action alleging that

the FCC had preempted the field and the FCC intervened as

plaintiff The district court granted an injunction and the

Second Circuit has just affirmed holding that FCC preemption

has rendered New Yorks attempted price regulation invalid

Attorney Eloise Davies Civil Division
FTS 7393425

c2j
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Mead Data Central Inc U.S Department of the Air Force
No 762134 C.A.D.C Cir April 1978 DJ 145141191

FOIA Exemption

Mead Data Central Inc MDC submitted an unsolicited bid
proposal to the Air Force in an effort to have its computerized
legal research system substituted for competitors system
The proposal was rejected In this Information Act case MDC
sought documents relating to the proposal The district court
after in camera inspection held that the documents were policy
delibetive and exempt from disclosure under Exemption
U.S.C 552b The court of appeals has affirmed holding
that the materials which consist largely of feasibility studies
contained no raw facts with informational value in their own
right and reflected the evaluative process by which agency
decision makers arrived at their conclusions The court of

appeals rejected plaintiffs argument that Exemption is limited
to higher level formulation law of policy holding instead that
it broadly protected tIie decisional process relating to all
types of cases

Attorney Eloise Davies Civil Division
FTS 7393425

Richardson et al Jones No 76-1384 3rd Cir February 17
1978 DJ 1706240

Civil Rights Timeliness of Suit by Federal Employee

The Third Circuit has held that where federal employee
has not bypassed the administrative process and where the pur
pose of preferring conciliation has been served his failure to
comply with procedural requirements of Title VII of the Civil
Rights Act of 1964 may not be fatal to the employees cause of
acti6n In this case federal employee followed proper admin
istrative steps including filing complaint administratively
alleging racial discrimination in his employment Following
conciliation efforts and encouraged by the federal employer
involved to withdraw the complaint he did so No satisfactory
solution was reached and thereafter he filed new complaint
Before 180 days had expired following the filing of the new
complaint and before the Equal Employment Opportunity Commis
sion had rendered decision he instituted this action in
district court The district court dismissed the complaint on
jurisdictional grounds since 180 days had not expired following
the filing of his new administrative complaint The Third Cir
cuit held that the new administrative complaint merely was
revival of the prior complaint and that the 180-day exhaustion
period thus had been satisfied

Attorney Robert Forster Assistant U.S
Attorney Philadelphia
FTS 5972556
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CRIMINAL DIVISION
Assistant Attorney General Benjamin Civiletti

United States Culbert U.S No 77-142 decided

March 28 1978

Statutory Construction Hobbs Act

In United States Culbert the Supreme Court ruled that

the Hobbs Act 18 U.S.C 1951 reaches all conduct within its

express terms and Is not restricted to racketeering activities
as the Ninth Circuit had held In upholding the Hobbs Act
conviction of defendant who had unsuccessfully attempted to

extort funds from bank officer by means of telephone threats
the Court noted that the broad language of the Act does not lend
itself to restrictive interpretation but sweeps within it

all persons who have in any way or degree affect
commerce by robbery or extortion Furthermore the

court found no support in the legislative history for the

proposition that racketeering term not mentioned in the
statute should be read into the Act as an element of the

offense Finally since Congress conveyed its purpose clearly
there was no occasion here to apply the rule of lenity on the
maxim that changes in the federalstate balance must be made in

clear terms

Attorney William Brown Criminal Division
FTS 7395389

United States Ceccolini U.S No 761151 decided

March 21 1978

Search and Seizure Fruit of the Poisonous Tree

In United States Ceccolini the Supreme Court reversed

decision suppressing testimony Of witness whose knowledge of

facts about an illegal gambling operation come to light as

result of an illegal search of an envelope by local police
officer while the latter was visiting the witness in the shop
where she was employed The court of appeals had reasoned that

suppression was required because the road to the testimony of

the witness from the officers search was both straight and

uninterrupted The Supreme Court.ruled that balancing test

should be applied that weighed the benefits of applying the

exclusionary rule against its costs and that the rule should be

invoked with much greater reluctance where the suppression claim
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is bottomed on casual relationship between constitutional

violation and the discovery of live witness then when

similar claim is advanced to support suppression of an inanimate

object In making this assessment the Supreme Court found

relevant such factors as the degree of free will exercised by

the witness and the relationship of the testimony of the witness

to purpose of the original illegal search

Attorney Sidney Glazer Criminal Division
FTS .7393611

United States Wheeler U.S No 761629 decided

March 29 1978

Double Jeopardy Indian Tribal Prosecutions

In United States Wheeler the Supreme Court held that

the United States may prosecute for rape member of the

Navajo Tribe who had previously been prosecuted in tribal court

fo the same conduct Dismissing the federal indictment on

double jeopardy grounds the district court held that the United

States and the Navajo Tribe derive their powers from the same

sovereignty and therefore that the federal rape prosecution was

barred by the tribal prosecution for contribution to delinquency

of minor which the court found to be lesser included

offense of rape The United States Court of Appeals for the

Ninth Circuit affirmed

In reversing the court of appeals the Supreme Court held

that while the powers of Indian tribes had been regulated and

partially extinguished by Congress to the extent that those

powers continued to exist their source is the tribes former

sovereignty as independent nations and do not derive from the

United States Thus the dual sovereignty theory under which

it has been held that there is no double jeopardy bar to

successive state and federal prosecutions is fully applicable
And both the United States and an Indian tribe may both prose
cute defendant for the same conduct so long as each is acting

in its independent sovereign capacity

Attorney Paul Brysh Criminal Division
FTS 7393795
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James Moorman

Oliphant The Suguamish Tribe _____ U.S _____ No 76-5729

Ct March 1978 DJ 180822 DJ 180822

Indians

The Court held that Indian tribal courts do not have

criminal jurisdiction to try offenses committed on reservations

by non-Indians against Indians or their property absent

specific congressional authorization The United States filed

an amicus curiae brief supporting tribal court jurisdiction

Attorney Bartow Farr III Office of the

Solicitor General FTS 739-2035

VEPCO NRC and the United States North Anna Environmental

Coalition NRC and the United States VEPCO and Commonwealth

of Virginia _____F.2d _____ Nos 762275 and 762331 4th Cir

February 28 1978 DJ 90141555

Administrative Law Civil Penalties

On petitions for review the Fourth Circuit upheld

NRCs imposition of civil penalty of $32500 against VEPCO
for seven false statements in connection with VEPCOs applica
tion for license to construct and operate its North Anna

nuclear power plant in Virginia NRCs acquittal of VEPCO

on 12 other charges was also approved The statements pertained

to geologic faulting at the plant site

Attorneys Charles Biblowit and Edmund Clark

Land and Natural Resources Division
FTS 7392956 and 4497 respectively

Taylor Warrior Ditch Co etc sub nom Federal Youth

Center District Court for the County of Jefferson etc
_____F.2d _____ No 27869 Cob Ct February 21 1978
DJ 90151567

Water Law

writ of prohibition was filed on behalf of the

Federal Youth Center an agency of the United States to

challenge the state trial courts jurisdiction over the United

States in suit to quiet title to certain water rights In

upholding the lower courts jurisdiction the Colorado Supreme
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Court first stated that 28 U.S.C 2409a permitting suit to

quiet title against the United States was inapplicable since
water rights are involved Next the Court construed the

McCarran 1mendment holding that 43 U.S.C 666a did not
confer jurisdiction on the state court since it requires -an

adjudication of the rights to an entire river system However
the court looked to 43 U.S.C 666 permitting suit for
the administration of such rights and concluded on the basis
of its language policy and legislative intent that an action
to quiet title to previously adjudicated water rights is

proceeding administering those rights

Attorneys Maryann Walsh and Peter Steenland Jr
Land and Natural Resources Division
FTS 7395053 and 2748 respectively

Ute Indian Tribe State Tax Commission of Utah _____
F.2d _____ No 761602 10th dr February 17 1978
DJ 906039

Indians

The Tenth Circuit reversed the district courts
decision that tribal enterprise was immune from Utah sales

tax and relied on Moe Confederated Salish Kootenat Tribes
425 U.S 463 1977 to conclude that sales on trust land by

an Indian tribal entity to non-Indians were subject to state

sales tax However the court ruled broadly that sales not on

trust land by the Tribe to Indians were excluded from the state

tax The district court on minimal record evidence had

found that the- Uintah and Ouray Reservation existed as origin
ally established which the United States supported as amicus

curiae The Tenth Circuit held this clearly erroneous absent

proof but specified that the reservation boundaries may not

be an issue on remand

Attorneys Maryann Walsh and Edmund 13 Clark
Land and Natural Resources Division

FTS 7395053 and 4497 respectively

Taylor et al District Engineer U.S Army Corps of

Engineers ____ F.2d ____ No 76-1922 5th Cir February 17
1978 DJ 6218116

Administrative Law

The Corps denied an after-the-fact permit for an

abovewater access road to three-acre mangrove island in

Florida Bay and directed restoration of the area Corps of

Engineers regulations for afterthe-fact permits which allow
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an opportunity for an informal hearing were approved as not

requiring full adjudicatory hearing either under the APA or

on Fifth Amendment due process grounds The Fifth Circuit

distinguished the Seventh Circuits recent holding in U.S Steel

Co Train 556 F.2d 822 1977 stating that the APA does

not require formal hearing if there were other procedures
as provided in the Corps regulations governing permit
application However the Fifth Circuit reversed the lower

courts favorable holding concluding that the Corps did not

adhere to its regulations in failing to disclose comments

opposing the application and in ignoring an agreement with the

applicant to consider substantive state comments only before

denying the application and not to rely on on state blanket

policy against after-the-fact applications

Attorneys Maryann Walsh and Carl Strass

Land and Natural Resources Division
FTS 7395053 and 2720 respectively

Duvels Inc Frizzell _____ F.2d _____ No 76-1923 10th
Cir February 23 1978 DJ 90-1181121

Mineral Leasing

This suit was one of several brought by applicants
for coal prospecting permits challenging the Secretary of the

Interior.s authority to issue an order directing the rejection
of all permit applications as part of national coal leasing

program The applicants asserted that an EIS was required

prior to issuance of the Secretarys order Granting the

Governments motion to affirm the court of appeals concluded

that prior recent decisions that no E.IS was required were

controlling These other decisions are Albrechtsen Kieppe
C.A 10 No 761552 Feb 16 1978 Krueger Morton 529

F.2d 645 C.A 10 1976 The coal prospecting permit/prefer
ence right lease program has now been terminated by Congress
subject to valid existing rights Section of the Federal

Coal Leasing Amendments Act of 1975 90 Stat 1083 1085

Prospecting permit applications are not protected by Andrus
434 F.Supp 1035 Wyo 1977

Attorneys John Zimmerman and George Hyde
Land and Natural Resources Division
FTS 7394519 and 2731 respectively
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Leo Sheep Co United States _____ F.2d _____ No 761138
10th Cir .February 28 1978 DJ 90141041

Public Lands Grant of Easement

By vote of to the Tenth Circuit denied peti
tion for rehearing of an earlier divided opinion holding that
the United States retained an implied easement of access to
the public domain when in 1862 it made grant of land to the
Union Pacific Railroad On rehearing the court recognized
that the prevailing legal theory had not been presented to
the district court by the Government However it ruled that
the issue was properly before the court on appeal since it had
been addressed below by opposing counsel The majority in the
en banc disposition noted that the central issue of Congres
sional intent underlying the 1862 legislative grant is not
free from doubt but that the result reached is consistent with
other cases addressing the question of access to the public
domain

Attorney Peter Steenland Jr
Land and Natural Resources Division
FTS 7392748

State of North Dakota Andrus _____ F.2d ____ Nos 78-11194
and 781196 8th Cir March 21 1978 DJ 90141697

National Environmental Policy Act of 1969

On March 10 1978 the district court enjoined the
heads of Interior 0MB and CEQ from transmitting to the
President report on future water policy which he had requested
them to prepare The basis for the preliminary injunction
was finding that the defendants violated NEPA by not pre
paring an EIS to accompany the report

On an expedited appeal the Eighth Circuit after
oral argument dissolved the preliminary injunction on the

ground that an EIS was not required but stayed its order until
noon March 23 to permit the State to seek further stay
from the Supreme Court Circuit Judge Blackman denied the
States application on that date

Attorneys Assistant Attorney General James
Moorman Peter Steenland Jr and
Neil Proto Land and Natural Resources
Division FTS 7392701 2748 and 3888
respectively
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Sierra Club et al Adams F.2d _____ No 76-2158

D.C Cir March 14 1978 DJ 90141223

National Environmental Policy Act of 1969

The D.C Circuit agreed with the Government that the

EIS was adequate on United States assistance for construction

of the Darien Gap Highway in Panama and Columbia and reversed

the district courts preliminary injunction Comments on the

draft EIS which were included in the final EIS were considered

an integral part of the final EIS The court of appeals ruled
however that the plaintiffs conceded standing to raise one

EIS question aftosa or foot-and-mouth disease gave standing

to raise other EIS questions alternate routes and effect on

local Indians The question of the applicability of NEPA to

projects in other countries was left unanswered No construc
tion is expected in Columbia until that country develops an

effective aftosacontrOl program as certified by the United

States Department of Agriculture

Attorneys Carl Strass Raymond Zagone
Edmund Clark Land and Natural

Resources Division FTS 7392720 2748

and 4497 respectively

D.C Federation of Civil Assoc Adams _____ F.2d _____
Nos 772060 and 772076 4th Cir March 14 1978 DJ 9014
1595

National Environmental Policy Act of 1969

The court of appeals permitted the construction of

1-66 from the Capital Beltway to the Theodore Roosevelt Bridge
The court held that the EIS adequately considered the possi
bility that the proposed Metro rail line in the median strip
of 1-66 might never be built in light of the agencys belief

in the probabilities of construction at that time It stated

that an EIS being written need not be delayed because circum
stances appear unsettled The court of appeals also ruled

that the National Historic Preservation Act was not basis

for enjoining project construction Avoiding detailed discus
sion of the federal argument that Advisory Council procedures

had actually been followed in this case and broadly acknowledg

ing that the NHPA had been complied with the court of appeals

adopted the States position that at minimum no injunction

was proper because the Advisory Council had been served with

copy of the EIS and therefore had an opportunity to comment

The Government disavowed that argument saying that service

of the EIS on the Council was to satisfy NEPA not the NHPA
and that the Advisory Council with its small staff could not
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be expected to read all EISs but rather had to rely on proper
notification and compliance with its procedures by the agencies

Attorneys Carl Strass Peter Steenland Jr
and Raymond Zagone Land and
Natural Resources Division FTS 7392720
2748 and 2748 respectively

Crawford United States _____ F.2d _____ No. 77-1760 9th
dr March 1978 DJ 90181057

Mining Summary Judgment

In memorandum decision not for publication the

Ninth Circuit affirmed the district courts grant of summary
judgment for the United States The Government maintained
that the claimant used millsite as residence and not for

mining or milling purposes. The claimants conclusory state
ments not supported by factual allegations were held not to

satisfy the requirements of Rule 56 F..R.Civ.P making sum
mary judgment for the Government appropriate

Attorney Assistant United States Attorney
Michael Johns Ariz
FTS 2613011

United States Big Chief _____ F.2d _____ No 76-3419 5th
Cir March 16 1978 DJ 90523597

Clean Air Act

Following the Supreme Courts decision in United
States Adamo Wrecking Company Ct No 76-911
January 10 1978 that EPA work practice regulation for

demolition of buildings containing friable asbestos was not
authorized by the Clean Air Act and could be challenged in

criminal enforcement proceeding the Fifth Circuit accordingly
reversed and set aside defendants convictions The Fifth
Circuit held that the districtcourt erred in not dismissing
the information

Attorneys Raymond Zagone and John
Zimmerman Land and Natural Resources
Division FTS 739-2748 and 4519 respect
ively
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Avondale Irrigation District et al North Idaho Properties
Inc Soderinan Kackley _____ F.2d _____ Nos. 12174 and
12482 Idaho ct March 15 1978 DJ 9012833

Water Law

These consolidated cases raise the same basic issue

now before the Supreme Court in United States New Mexico
No 77-510 i.e whether recreation easthetics and fish and

wildlife protection are among the purposes for which the

national forests were reserved and hence for which there are

reserved water rights The Idaho court ruled that such pur
poses were not inc1uded The court did approve however
the concept of minimum instream flows for fire barriers and
erosion control as these are related to the accepted pur
poses of timber and watershed protection

Attorneys Dirk Snel and Larry Gutterridge
Land and Natural Resources Division

FTS 7392769 and 2740 respectively

Culpepper League for Environmental Protection United States
Nuclear Regulatory Commission and United States of lmerica

_____ F.2d _____ Nos 76-1484 and 761532 D.C Cir
March 16 1978 DJ 90141430

National Environmental Policy Act of 1969

The court of appeals dismissed petitions for

review of an order of the Atomic Safety and Licensing Board
of the NRC which approved the routing of an electric power
transmission line proposed by VEPCO between its North Anna
nuclear power station and its Morrisville substation in

Virginia The court of appeals concluded that the Board had
taken hard look at the environmental consequences of
each proposal and the court would not interject itself into
the area of executive discretion The court concluded that
the Board had adequately considered each alternative advanced

by the petitioners

Attorneys Steven Goldberg formerly of the

Nuclear Regulatory Commission and
George Hyde Land and Natural Resources
Division FTS 7392731
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United States Dann ____ F.2d _____ No 771696 9thCir
March 15 1978 DJ 90112444

Collateral Judgment

Reversing the district court the court of appeals
held that decision of the Indiam Claims Commission awarding

tribe compensation for the extinguishment of aboriginal
title could not be relied upon for collateral estoppel pur
poses in subsequent proceeding in which individual Indians
asserted aboriginal title because the Commission decision
had not yet proceeded to final judgment This suit was
commenced by the United States to prevent individual Indians
from grazing cattle on Taylor Grazing Act lands without
permit Questions concerning extinguishment of aboriginal
title--including implementation of the Taylor Grazing Act--were
not reached

Attorneys Robert Klarquist and Raymond Zagone
Land and Natural Resources Division

FTS 7392754 and 2748 respectively
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TAX DIVISION
Assistant Attorney General Carr Ferguson

In Re April 1977 Grand Jury Subpoenas General Motors Corpora
tion United States of America ____F.2d ____ No 77-1599

6th Cir April 1978 DJ 5373406

Grand Jury Appointment of an Agency Attorney

General Motors Corporation made motion to quash

grand jury subpoenas asserting that grand jury investigation in
to possible income tax violations with respect to that corpora
tion was invalid because of an alleged conflict of interest by an
Internal Revenue Service attorney who had been specially appointed

by the Attorney General to assist other Department of Justice

attorneys in conducting the grand jury investigation The District

Court denied the motion to quash the subpoenas or to disqualify
the Internal Revenue Service attorney General Motors Corpora
tion appealed after obtaining modification of the District

Courts order under Title 28 U.S.C Section 1292b and the

Sixth Circuit granted the appeal We took the position that the

appellate court lacked jurisdiction because Section 1292b was

applicable only to civil actions and that grand jury investi
gation was criminal proceeding Further we argued that the

appointment of an Internal Revenue Service attorney did not create

conflict of interest or an appearance of impropriety The Sixth

Circuit held that grand jury proceeding was not criminal

action and that it had jurisdiction under Section 1292b or in

any event that the issues presented were subject to review by
mandamus even though no mandamus petition had been filed by
General Motors Corporation It also found that the Internal

Revenue Service attorney even though specially appointed by the

Attorney General had such conflicting interests that the grand

jury investigation was invalid It reversed the District Court

with instructions to terminate the grand jury investigation We

shall probably seek rehearing en banc

Attorneys Willard McBride FTS 739-2759
Robert Forrest FTS 739-4338
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Patricia Wald

SELECTED CONGRESSIONAL AND LEGISLMIVE ACTIVITIES

APRIL APRIL 18 1978

Psychotropic Substances on April the Health and
Environment Subcommittee of the House Interstate and Foreign
Commerce Committee approved for full committee action clean
bill in lieu of H.R 9796 the proposed Psychotropic Substances
Act The full Committee is expected to act on the bill in the
near future The proposed act would amend the Comprehensive
Drug Abuse Prevention and Control Act of 1970 and other federal
laws to meet obligations imposed on the United States by our
ratification in 1971 of an international treaty known as the

Convention on Psychotropic Substances The Convention
established system for the international control of psycho
tropic drugs such as LSD mescaline and amphetamine Several
Executive Branch agencies worked informally with the Subcommittee
when the bill was drafted and during subsequent revisions

Immigration Hearings House Select Committee on Population
The House Select Committee on Population held hearings April
through April on immigration trends and policies The
Administrations pending bill on undocumented aliens H.R 9531
was not specifically covered since the committee has no legis
lative jurisdiction although it did come up tangentially in

the course of some of the testimony The hearings began on
April with general testimony concerning immigration trends
and policy Deputy Associate Attorney General Doris Meissner
covered the study done by the Ford Administrations Domestic
Council Committee on Illegal Aliens She also discussed the
formation of the interagency task force to revise the

Immigration and Nationality Act Also testifying on April
were Charles Keely David North and Congressman B.F Sisk
On April the hearings focused on the impact of immigration
on government at the federal state and local levels The
witnesses included INS Commissioner Leonel Castillo the
Executive Director of the Organization of U.S Border Cities
and officials from New York City Los Angeles Chicago and
San Diego The final day of the hearings on April covered
research and data needs The witnesses were from nuither of

private and.governmental organizations which are doing
research in the field including N.I.H and the Bureau of the

Census INS was represented on April by Guillermina Jasso
Special Assistant to Commissioner Castillo and Bob Warren

of the Planning and Evaluation Branch of INS
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D.C Criminal Code Revision The Subcommittee on Judiciary
of the House District Committee will hold hearings in the last

week of April on the legislative recommendations of the D.C
Law RevisIon Commission The Subcommittee hopes for the

enactment of this legislation in this session In order to

provide some additional impetus for the proposed act the

Subcommittee will be asking the Department to provide witness

for the forthcoming hearings in addition to Mr Silbert

DepartmØn Authorization Several sessions of hearings
were held by the Senate Judiciary Committee on Department
Authorization during this reporting period covering INS Lands
Antitrust Criminal Bureau of Prisons DEA and FBI There

was some pointed questioning particularly by Senator Kennedy

on antitrust matters Senator Abourezk on INS use of the watch
list and Senator Metzenbaum on homosexual attacks in the

prisons Senator Biden chaired the Prisons hearing and seemed

sympathetic with the problems being encountered by the Bureau

of Prisons. The House Judiciary Committee will start markup

on April 18 Chairman Rodino has introduced bill H.R 12005
for use in markup

FedŁräl Criminal Law Reform The House Judiciary Subcom
mittee on .CriminalJustice has heavy schedule of hearings

thIs .month.on the bill to reform the Criminal Code H.R 6869
l437. The Subcommittee has tentatively scheduled markup

start on April 26

IlliæoisBrick The Senate Judiciary Committee is con
ducting a.sØries of hearings April 17 21 and 24 on

1874 legislation to overcome the Supreme Court decision

in the .cÆsebf IllinoisBrick where the Court ruled that only

direct pürchasºrsmay collect damages in instances of antitrust

violations

Refugee Admission Policy On April 12 INS Commissioner

Leonel Castillo testified before the House Judiciary Sub
committee on Immigration Citizenship and International Law

concerning United States refugee policy Mr Castillo pre
sented the major facets of the Presidents program for legis
lative revision of our refugee admission procedures including

an expande.d refugee definition which will conform substantially

to that contained in the U.S Convention and Protocol Relating

to the Status of Refugees priority allocation of refugee

admissions under the new definition of those refugees of

special concern to the United States 50000 normal flow

refugee admissions annually mandatory consultation with

Congress on the admission of refugees in emergent situations
and retention of the Attorney Generals parole power for
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emergency evacuation direct from country in crisis The
Commissioner also noted that the President has indicated his

preference that the parole power be authorized on continuing
basis until such time as new legislative authority is

available to admit annually 25000 Indochinese refugees and

12000 Soviet and Eastern European refugees Subcommittee
Chairman Eilberg indicated that he was pleased that the

Administration position supports the primary goals of his

proposed refugee Act H.R 7175 He requested Commissioner
Castillo to attempt to draft definitions for the terms

emergent situation and refugees of special concern to the
United States as those terms are used in H.R 7175 Chairman

Eilberg also suggested that the provision for 50000 normal
flow refugee admissions annually might prove excessive in

few years if the current refugee flows from Indochina the

Soviet Union and Eastern Europe begin to abate

False Identification Legislation Senator Eastlandis
expected to try soon to move 1096 his bill relating to

the production and use of false identitydocuments This
decision to move the bill is direct result of our letter
of April3 in which we reiterated the Departments support
for 1096 and urged prompt consideration by the full

committee

Fair Housing On April 10 DAAG James Turner of the

Civil Rights Division testified before the Senate Judiciary
Subcommittee on the Constitution on 571 bill to amend
Title VIII of the Civil Rights Act dealing with fair housing
Our testimony whils generally supportive of the bill also

pointed out additional pràvisions in similar House bill
which are favored by the Administration

Interstate Land Sales Full Disclosure Act On April 13

Dennis Linder Economic Litigation Section Chief Civil
Division testified before the House Banking Subcommittee on
General Oversight and Renegotiation The hearings focused on

oversight of the Interstate Land Sales Full Disclosure Act
and bills to reform that statute Although the Act is

administered by the Department of Housing and Urban Development
Mr Linders section has civil litigating authority Mr
Linder was accompanied by Joseph Covington of the Frauds

Section of the Criminal Division whose section oversees
criminal matters under the Act

c.7
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Arbitration On April 14 the Attorney General testified
in favor of the Departments arbitration bill 2253 before
the Senate Judiciary Subcommittee on Improvementsin Judicial

Machinery

Omnibus J9eship Legislation House and Senate conferees
met on April 11 12 and 13 tb resolve the differences between

the Senate and House-passed versions of the omnibus judgeship
legislation The conferees agreed upon an amended version
of section of the House bill H.R 7843 which would require
the President to promulgate standards and guidelines for the
merit selection of district court judges before appointments
could be made to any of the additional district court judgeships
created by the bill The standards and guidelines would be

nonbinding in the sense that the President could waive them
in particular case by notifying the Senate of his reasons
for such waiver and no nomination or appointment could be

invalidated on the basis of the Presidents failure to comply
with the standards or guidelines The conferees also agreed

upon an amended version of section of H.R 7843 which notes
that only one percent of Federal judges are women and only four

percent are blacks This amendment also suggests that the

President in selecting indivIduals for nomination to the new

judgeships created by the bill give due consideration to

qualified individuals regardless of race color sex religion
or national origin The conference committee will reconvene on

April 18

D.C Voter Reresentation On very short notice the

Department was invited to testify on April 17 before the Senate

Judiciary Subcommittee on the Constitution on S.J Res 65
proposed constitutional amendment to grant residents of the

District of Columbia voting representation in the Congress
Assistant Attorney General John Harmon of OLC presented the

Departments support of the measure

Civiletti Nomination On April 14 the Senate Judiciary
Committee favorably reported by vote of 10-2 the nomination of

Benjamin Civiletti to be Deputy Attorney General

NOMINATIONS

On April 1978 the Senate received the following
nominations

Cristobal Duenas tO be Judge of the District Court of

Guam
Len Paletta to be U.S District Judge for the Western

District of Pennsylvania
Leonard Sand to be u.s District Judge for the Southern

District of New York
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On April 10 1978 the Senate received the following
nomination

Alfred Laureta of Hawaii to be Judge for the District
Court for the Northern Mariana Islands

CONFIRMATIONS

On April 1978 the Senate confirmed the following
nominations

Paul Simmons to be US District Judge for the
Western District of Pennsylvania

Joan Kessler to be U.S Attorney for the Eastern
District of Wisconsin
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 11 Pleas

Defendant appealed his narcotics conviction contending that
his guilty plea should be withdrawn because the trial judge
failed to personally advise him of the consequences of his plea
as required by Rule 11 and because he was not informed of the
possibility of receiving consecutive sentences The Court of
Appeals concluded that the trial judges reliance on the prose
cutor to advise the defendant of potential consequences did not
preclude the validity of the guilty plea since the judge asked
the defendant if he understood the penalties as explained by the
prosecutor Although the court cautioned against deviation from
literal compliance with Rule 11 requirements it thought the
substantive import met if the trial judge is satisfied that
the defendant understands the possible sentences and that such
understandjng apparent on the record Moreover the court
pointed out the trial judge advised the defendant of all Rule 11
matters except penalties which were carefully explained in the
courts presence and therefore any failure to inform was only
in literal sense In so ruling the court reached conclusion
opposite that of the Fifth CIrcuit See United States Hart
566 F.2d 977 5th Cir January 27 1978 as reported in 26
USAB No April 14 1978

The Court of Appeals rejected defendants second claim that
he had not been told of the possibility of receiving consecutive
sentences for the two counts to which he pled The court found
thisimplicit in his being advised of possible 15year
sentence $25000 fine and threeyear special parole term as
to each of the two counts

Affirmed

United States Harold Hamilton F.2d No 772900
9th Cfr February 1978
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FEDERAL RULES OF EVIDENCE

Rule 8035 Hearsay Exceptions
Availability of Declarant
flnmaterial Recorded Recollection

The defendant was convicted of bank robbery in violation of
18 U.S.C 2113a On appeal he contended inter alja that thetrial court erred in admitting written statement by Government
witness The witness had seen suspicious car in the parking lot
of the bank and recorded on the back of deposit slip envelope
description of the car which included the licence plate number
rhe written notation was admitted into evidence despitedefendants hearsay objection

The Fifth Circuit found the memorandums admission as anexhibit Improper since under Rule 8035 recorded recollection
ihich is used to refresh witness memory may be read into
evidence but may æot.itself be received as an exhibit unless
offered by an adverse party Furthermore the court noted it
was not clear that the memorandum even qualified as hearsayxception àince no showing was made at trial that the witness had
Lnsuffjcient recollection to testify fully and accurately and no
pecific testimony was received indicating the notations were
ecorded while fresh in the witness mind The court howeverround these evidentiary errors harmless beyond reasonable doubt
since there was overwhelming evidence of defendants guilt

Vacated and remanded on other.grounds

United Statesv Daniel Judon .F.2d
775044 5th Cir February15 19781

DOJ.1978.o


