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or sought to mitigate regulatory uncertainty regarding its administration
four noteworthy times before enacting the CAA.

A. The God Squad and Tellico Dam

Congress first amended the ESA in response to its on-the-ground ef-
fects in 1978. That year, after several years of litigation, the Supreme Court
decided Tennessee Valley Authority v. Hill concerning completion of Ten-
nessee Valley Authority’s (TVA’s) Tellico Dam.'®® At the time of the
court’s decision, the Tellico Dam was “virtually completed.”!®? If fin-
ished, TVA projected it would impound water over approximately 16,500
acres of farmland and create a 30-mile long reservoir.!® The reservoir
would cover all of the known habitat of the snail darter—a fish species
discovered in proximity to Tellico in 1973 by a University of Tennessee
ichthyologist and professor.'®! Fish and Wildlife Service (FWS) listed the
darter as endangered in 1975 and declared the area around the Tellico
Dam to be critical habitat in 1976.192

Pursuant to ESA section 7, TVA consulted with FWS as to whether
the Tellico Dam would jeopardize the snail darter or adversely modify its
critical habitat.'® There were no modifications that TVA could make to
avoid that adverse modification.!® FWS concluded, based on the “best
scientific and commercial data available,” that the Tellico Dam was likely
to destroy the snail darter’s critical habitat.'®® At the district court stage,
the court found that it was also “highly probable” that the Tellico Dam
would jeopardize the snail darter’s continued existence.!?

TVA urged the Supreme Court to rule that the ESA did not prohibit
Tellico’s completion because it had been authorized, funded, and over
50% constructed before Congress had passed the ESA.'% Even though
Congress had been funding the project since 1966 and halting it would
cause the loss of millions of dollars, the court affirmed the Sixth Cir-

188 TVA, 437 U.S. 153 (1978).

189 14. at 157.

190 Id.

174, at 158.

192 Amendment Listing the Snail Darter as an Endangered Species, 40 Fed. Reg. 47505,
47505-06 (Oct. 9, 1975). See also Endangered and Threatened Wildlife and Plants:
Snail Darter, 41 Fed. Reg. 13926-28 (Apr. 1, 1976) (designating critical habitat for
the snail darter).

193 TVA, 437 U.S. at 165.

194 Hill v. Tenn. Valley Auth., 419 F. Supp. 753, 758 (E.D. Tenn. 1976).

195 Id.

196 14. at 757.

197 TVA, 437 U.S. at 163.
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cuit’s injunction.!'®® Justice Burger’s majority opinion stated that “[it
may seem curious . . . that the survival of a relatively small number of
three-inch fish among all the countless millions of species extant would
require the permanent halting of a virtually completed dam for which
Congress has expended more than $100 million” but concluded that “the
explicit provisions of the [ESA] require precisely that result.” % The court
made that finding despite the fact that the Tellico Dam was supposed to
improve local economic conditions.?"’ It noted that the final version of the
legislation omitted qualifying language, such as a proposal which would
have required action agencies to ensure against jeopardy only “insofar as
is practicable and consistent with the[ir] primary purposes.”?%!

Congress responded to Tennessee Valley Authority v. Hill by creating
the Endangered Species Committee (also known as “the God Squad”) in
October 1978, empowering it to exempt an action agency’s federal ac-
tion from the section 7 “no jeopardy” or “adverse modification” require-
ment.?°2 The God Squad is composed of the Secretary of the Interior;
the Secretary of Agriculture; the Army; the Chairperson of the Council
of Economic Advisors; the Environmental Protection Agency Adminis-
trator; the Administrator of the National Oceanic and Atmospheric Ad-
ministration; and one individual from each affected state.??® If the God
Squad grants an exemption, it must also establish reasonable mitigation
and enhancement measures that are “necessary and appropriate to mini-
mize the adverse effects” of an approved action on the species or critical
habitat.?* It has received six applications, convened twice, and only once
provided an exemption.??> The God Squad exempted the Grayrocks dam
project in Nebraska from compliance with ESA section 7 concerning ef-
fects to the whooping crane, and another time for 13 logging projects that

198 14 at 174 n.19. See also Hill v. Tenn. Valley Auth., 549 F.2d 1064, 1072
(6th Cir. 1977) (Sixth Circuit, noting “continued work [on the dam] violates [ESA
section 7]”); 4d. at 1074 (Sixth Circuit, declining to grant itself “license to rewrite”
the ESA based on “economic exigencies”).

199 7VA, 437 U.S. at 172-73.

200 4. at 157 (citing Hearings on Public Works for Power and Energy Research Ap-
propriation Bill, 1977, Before the Subcomm. of the H. Comm. on Appropriations, 94th
Cong. 261 (1976)).

201 74, at 181 (internal citation omitted).

202 14, See also Patrick Parenteau, The Ezemption Process and the God Squad, in
ENDANGERED SPECIES ACT: Law, POLICY, AND PERSPECTIVES 131, 132-33 (3d ed.
2002) (discussing the origination of the committee, which “reflects the tension between
the oft-competing goals of species conservation and economic development”).

203 16 U.S.C. § 1537a(e).

204 CoNG. RES. SERV., ENDANGERED SPECIES ACT (ESA): THE EXEMPTION PRO-
CESS 8 (2017) [hereinafter ENDANGERED SPECIES ACT].

205 1d. at 14-24.
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would impact the northern spotted owl.?2’6 The latter came in reaction to
district judge Redden’s order halting logging on Pacific Northwest fed-
eral lands managed by the Bureau of Land Management (BLM).?” The
Ninth Circuit overturned the logging exemption in spotted owl habitat,
finding that the president had improperly discussed the exemption with
his cabinet.?® At least one commentator has asserted that the commit-
tee did not function as conceived; the committee unanimously declined
to exempt Tellico Dam, which they referred to as, inter alia, a “turkey”
of a project and “ill-conceived.”2%

In creating the God Squad, Congress did not task the Committee with
determining what the impact of the project on the species would be, us-
ing the best scientific and commercial data available.?'? Instead, Congress
directed the Committee to determine whether: (1) there are any reason-
able and prudent alternatives to the agency action; (2) the project is in
the public interest, and its benefits outweigh those of alternative courses
of action, consistent with conserving the species or its critical habitat;
(3) the action is of regional or national significance; or (4) the action
agency made any irreversible or irretrievable commitment of resources.?!!
When it met concerning the dam, the God Squad declined to exempt the
dam from ESA section 7 compliance. Congress intervened again in 1979,
specifically exempting the dam from ESA section 7 compliance.?'? TVA
completed the dam in 1979, but TVA collected snail darters from the
Little Tennessee River in 1975 and transplanted them to the Hiawassee
and Holston rivers and, later, elsewhere.?!3 In the years that followed,
actions taken by FWS, TVA, and other stakeholders eventually led FWS
to delist it in 2022.2'* The species can now be found in Alabama, Georgia,
Tennessee, and Mississippi.2!®

206 Id.

207 Id.

208 portland Audubon Soc’y v. Endangered Species Comm., 984 F.2d 1534
(9th Cir. 1993).

209 parenteau, supra note 202, at 144. See also Transcript of Endangered Species
Comm. Mtg., Dep’t of the Interior (Jan. 23, 1979).

210 ENDANGERED SPECIES ACT, supra note 204, at 14-24 (2017).

21116 U.S.C. § 1536(h). See also Bd. of Governors of Fed. Rsrv. Sys. v. Dimension
Fin. Corp., 474 U.S. 361, 374 n.7 (1986) (citing Pub. L. No. 95-632, § 5, 92 Stat. 3760);
Anthony Lewis, The Ultimate Corruption, N.Y. TIMES, Jan. 17, 1980, at A23S.

212 ENDANGERED SPECIES ACT, supra note 204, at 14-24 (2017).

213 Id.

214 Endangered and Threatened Wildlife and Plants; Removing the Snail Darter from
the List of Endangered and Threatened Wildlife, 87 Fed. Reg. 60298 (Oct. 5, 2022)
(codified at 50 C.F.R. pt. 17).

215 14.

186 DOJ Journal of Federal Law and Practice November 2024


https://crsreports.congress.gov/product/pdf/R/R40787
https://crsreports.congress.gov/product/pdf/R/R40787
https://1.next.westlaw.com/Document/I84b84724957211d993e6d35cc61aab4a/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89d8e600000191dc61fee032caba43%3Fppcid%3Deb1f2c77d3404a7aa408db4428b952fe%26Nav%3DCASE%26fragmentIdentifier%3DI84b84724957211d993e6d35cc61aab4a%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=9466fd8d2d2f458f5582bf5861b292c5&list=CASE&rank=1&sessionScopeId=db24f70b67582880a716491e8d3279d5286ea3b8e7bc23581f151afc5bb54a10&ppcid=eb1f2c77d3404a7aa408db4428b952fe&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I84b84724957211d993e6d35cc61aab4a/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89d8e600000191dc61fee032caba43%3Fppcid%3Deb1f2c77d3404a7aa408db4428b952fe%26Nav%3DCASE%26fragmentIdentifier%3DI84b84724957211d993e6d35cc61aab4a%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=9466fd8d2d2f458f5582bf5861b292c5&list=CASE&rank=1&sessionScopeId=db24f70b67582880a716491e8d3279d5286ea3b8e7bc23581f151afc5bb54a10&ppcid=eb1f2c77d3404a7aa408db4428b952fe&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://www.americanbar.org/products/inv/book/413429989/
https://lira.bc.edu/work/ns/ba1f0fc9-3474-4dcc-bcd5-70eef65f083c
https://lira.bc.edu/work/ns/ba1f0fc9-3474-4dcc-bcd5-70eef65f083c
https://crsreports.congress.gov/product/pdf/R/R40787
https://1.next.westlaw.com/Document/N884357A0A06711D8B8FABFF7D35FC9C0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=16+U.S.C.+s+1536(h)
https://1.next.westlaw.com/Document/Id4c009409c1d11d991d0cc6b54f12d4d/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89d8e600000191dc71117132cb0749%3Fppcid%3D6971b875d10d4b629924ea2b6dc3533a%26Nav%3DCASE%26fragmentIdentifier%3DId4c009409c1d11d991d0cc6b54f12d4d%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f5e7a1d8c50c7a3ccbb60c4def28e889&list=CASE&rank=1&sessionScopeId=db24f70b67582880a716491e8d3279d5286ea3b8e7bc23581f151afc5bb54a10&ppcid=6971b875d10d4b629924ea2b6dc3533a&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Id4c009409c1d11d991d0cc6b54f12d4d/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89d8e600000191dc71117132cb0749%3Fppcid%3D6971b875d10d4b629924ea2b6dc3533a%26Nav%3DCASE%26fragmentIdentifier%3DId4c009409c1d11d991d0cc6b54f12d4d%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f5e7a1d8c50c7a3ccbb60c4def28e889&list=CASE&rank=1&sessionScopeId=db24f70b67582880a716491e8d3279d5286ea3b8e7bc23581f151afc5bb54a10&ppcid=6971b875d10d4b629924ea2b6dc3533a&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I7A940F6C52-50498FB8594-9B02B8B35AF)&originatingDoc=Id4c009409c1d11d991d0cc6b54f12d4d&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=4063fe99f2884029adf1ccaf3eb02a36&contextData=(sc.Search)
https://www.nytimes.com/1980/01/17/archives/abroad-at-home-the-ultimate-corruption.html
https://crsreports.congress.gov/product/pdf/R/R40787
https://crsreports.congress.gov/product/pdf/R/R40787
https://www.westlaw.com/Document/IA7520570447B11EDB8D8C601D03ABBC6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/IA7520570447B11EDB8D8C601D03ABBC6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/SharedLink/d9622a069afa41abb5d81f734037296b?VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/IA7520570447B11EDB8D8C601D03ABBC6/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89d8e600000191dc8b656e32cb8b1a%3Fppcid%3D6bba066f01a745a08e6deba49bd5ea05%26Nav%3DPENDINGREG%26fragmentIdentifier%3DIA7520570447B11EDB8D8C601D03ABBC6%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=389dbf0cc38d008c59bdde09b0768ed1&list=PENDINGREG&rank=1&sessionScopeId=db24f70b67582880a716491e8d3279d5286ea3b8e7bc23581f151afc5bb54a10&ppcid=6bba066f01a745a08e6deba49bd5ea05&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29

This new process, however, did not result in an exemption for TVA.
In January 1979, the committee unanimously rejected TVA’s exemption
application for the Tellico Dam, with its Chair, Interior Secretary Ce-
cil Andrus, characterizing the dam as “ill-conceived and uneconomical
in the first place.”?' Congress, however, intervened a second time. Ten-
nessee Representative John Duncan offered an amendment to a 1980 ap-
propriations bill exempting Tellico from ESA section 7.2!7 The Senate
approved Representative Duncan’s language in September 1979.2!® Pres-
ident Carter, while expressing regret about the Tellico provision, signed
it on September 25, 1979.2%°

B. The Northern Rocky Mountains gray wolf distinct
population segment

Congress again directly responded to a court’s decision regarding ESA
implementation involving the listing status of the gray wolf (Canis lupus).
In the 1990s, administrative reforms sought to build on the flexibility that
Congress had added to the ESA in 1978 and 1982. FWS operationalized
habitat conservation plans, “no surprises” and “safe harbors” policies,
and candidate conservation agreements allowing for permits for incidental
take of listed species.?2° While the species once occupied a large portion
of the United States, after the arrival of European settlers, its range
began to shrink due to deliberate killings and human agricultural and
industrial development. As a result, its range and population substantially
declined by the 1970s. Between 1966 and 1976, FWS declared regional
subspecies of the gray wolf endangered. In 1995, reintroduction efforts
began in Yellowstone National Park. The species began to disperse and
re establish itself in the lower 48 states.??!

216 ENDANGERED SPECIES ACT, supra note 204, at 15.

217 Id.

218 Id.

219 14. (citing Energy and Water Development Appropriation Act, Pub. L. No. 96-
69, 93 Stat. 437 (1980)). As approved, the statute provided that notwithstanding
ESA Section 7, TVA “is authorized and directed to complete construction, operate
and maintain the Tellico Dam and Reservoir project for navigation, flood control,
electric power generation and other purposes . . ..” An Act Making Appropriations
for Energy and Water Development for the Fiscal Year Ending Sep. 30, 1980, and for
Other Purposes, Pub. L. 96-69, 93 Stat 437, Title IV.

220 Goble et al., supra note 2, at 1098-99 (discussing “the administrative amendment”
from 1994-2001, which amounted to a “fourth Endangered Species Act of 1973”); J.B.
Ruhl, While the Cat’s Asleep: The Making of the ‘New’ ESA, 12 NAT. REs. & ENV’'T
187 (1998) (discussing how Clinton administration overhauled ESA administratively
from 1994-2001, which two ESA experts likened to “fourth Endangered Species Act
of 1973.”).

221 Ty parallel to this federal effort, the citizens of Colorado approved Ballot Initiative
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In the early 2000s, FWS sought to reorganize its gray wolf listings and
delist certain listed entities known as “distinct population segments.”?%?
Each attempt, however, was met by court challenges and mixed litigation
results.??? In 2009, FWS published final rules designating and delisting

114 in the November 2020 state election, requiring the Colorado Parks and Wildlife
Commission to reintroduce gray wolves in Colorado. COLORADO PARKS AND
WILDLIFE, COLORADO WOLF RESTORATION AND MANAGEMENT PLAN (2023).
22216 U.S.C. 1532(16), 1532(a).

223 Endangered and Threatened Wildlife and Plants; Final Rule to Reclassify and
Remove the Gray Wolf from the List of Endangered and Threatened Wildlife in Por-
tions of the Conterminous United States; Establishment of Two Special Regulations
for Threatened Gray Wolves, 68 Fed. Reg. 15804, 15818 (Apr. 1, 2003) (codified at
50 C.F.R. pt. 17) (FWS dividing listing into three DPSs: an (1) Eastern; (2) West-
ern; and a (3) Southwestern segment (designating Eastern and Western segments as
threatened, rather than endangered)); Defs. of Wildlife v. Dep’t of the Interior, 354
F. Supp. 2d 1156, 1170-72 (D. Or. 2005) (vacating 2003 Rule, finding FWS ignored
species’ status in its full range by downlisting it based solely on viability of small
population within that segment); Nat’l Wildlife Fed’n v. Norton, 386 F. Supp. 2d 553,
58465 (D. Vt. 2005) (invalidating attempt to designate and delist Eastern DPS be-
cause it had impermissibly lumped any gray wolves in Northeast region into Eastern
DPS, without determining whether population existed in Northeast of U.S.); Endan-
gered and Threatened Wildlife and Plants; Final Rule Designating the Western Great
Lakes Populations of Gray Wolves as a Distinct Population Segment; Removing the
Western Great Lakes Distinct Population Segment of the Gray Wolf from the List
of Endangered and Threatened Wildlife, 72 Fed. Reg. 6052 (Feb. 8, 2007) (codified
at 50 C.F.R. pt. 17) (FWS issuing new rule creating and delisting Western Great
lakes gray wolf DPS); Humane Soc’y of the U.S. v. Kempthorne, 597 F. Supp. 2d 7
(D.D.C. 2008) (invalidating 2007 Rule concerning Western Great lakes DPS for failing
to address statutory ambiguities concerning creation of DPSs for purpose of delisting);
Designated Critical Habitat; Northern Right Whale, 58 Fed. Reg. 38553 (Apr. 2, 2009)
(codified at 50 C.F.R. pt. 226) (delisting Western Great lakes DPS again); Order of
Stipulated Settlement, Humane Soc’y of the U.S. v. Salazar, No. 09-cv-1092 (D.D.C.
July 2, 2009), ECF No. 27 (2009 stipulated settlement, vacating and remanding 2009
Rule concerning Western Great Lakes DPS to FWS and returning it to prior listing
status); Endangered and Threatened Wildlife and Plants; Final Rule to Identify the
Western Great Lakes Populations of Gray Wolves as a Distinct Population Segment
and to Revise the List of Endangered and Threatened Wildlife, 74 Fed. Reg. 15070
(Apr. 2,2009) (codified at 50 C.F.R. pt. 17) (FWS delisting or Northern Rocky Moun-
tains gray wolf). In 2012, FWS delisted the species’ populations in Wyoming, which
the D.C. Circuit upheld. Endangered and Threatened Wildlife and Plants; Removal
of the Gray Wolf in Wyoming from the Federal List of Endangered and Threatened
Wildlife and Removal of the Wyoming Wolf Population’s Status as an Experimental
Population, 77 Fed. Reg. 55530 (Sept. 10, 2012) (codified at 50 C.F.R. pt. 17); Defs. of
Wildlife v. Zinke, 849 F.3d 1077, 1093 (D.C. Cir. 2017). Congress members continue to
propose gray wolf-specific legislation to this day. H.R. 764, 118th Cong. (2024) (Trust
the Science Act, seeking to “require the Secretary of the Interior to reissue regulations
removing the gray wolf from the list of endangered and threatened wildlife under the
[ESA].”).
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the Western Great Lakes Distinct Population Segment and the Northern
Rocky Mountain Distinct Population Segment, except it did not delist
the gray wolf in Wyoming after finding the state’s management plan
inadequate.??* In litigation concerning the case, Judge Donald Molloy of
the U.S. District Court for the District of Montana overturned FWS’s
delisting decision for the Northern Rocky Mountains distinct population
segment.??

Similar to the State of Maine congressional delegates, which spear-
headed the effort behind the CAA, the congressional delegates for states
impacted by gray wolf presence (that is, Montana and Idaho) introduced
and advocated for language in an appropriations bill directing FWS to
reissue the 2009 rule delisting the Northern Rocky Mountains distinct
population segment.??® Congress ultimately enacted legislation directing
FWS to do so, “without regard to any other provision of statute or regu-
lation,” further declaring that FWS’s reissued rule would not be subject
to judicial review.??” FWS did as instructed in May 2011.2%® Several envi-
ronmental groups challenged the constitutionality of the gray wolf appro-
priations rider, which the district court and the Ninth Circuit rejected.??"

With the gray wolf appropriations bill rider, Congress drew a prover-
bial line in the sand, demarcating the limits of federal agency power to
regulate and judicial review as to an individual species. The groups that
pushed for settlement of the issue and deregulation were pleased with
this outcome,?*® while conservation advocates were not.?*! In the district

224 Endangered and Threatened Wildlife and Plants; Final Rule to Identify the West-
ern Great Lakes Populations of Gray Wolves as a Distinct Population Segment and
to Revise the List of Endangered and Threatened Wildlife, 74 Fed. Reg. 15070 (Apr.
2, 2009) (codified at 50 C.F.R. pt. 17); id. at 15123.

225 Defs. of Wildlife v. Salazar, 812 F. Supp. 2d 1205, 1207 (D. Mont. 2009).

226 Pregs Release, Jon Tester, Tester Successfully Delists Wolves in Montana, Returns
Management to State (Apr. 14, 2011) (thanking Representative Mike Simpson from
Idaho as co-sponsor).

227 Department of Defense and Full-Year Continuing Appropriations Act, 2011, Pub.
L. No. 112-10, § 1713, 125 Stat. 38, 150 (2011).

228 Endangered and Threatened Wildlife and Plants; Reissuance of Final Rule to Iden-
tify the Northern Rocky Mountain Population of Gray Wolf as a Distinct Population
Segment and to Revise the List of Endangered and Threatened Wildlife, 76 Fed. Reg.
25590 (May 5, 2011) (codified at 50 C.F.R. pt. 17).

229 All. for the Wild Rockies v. Salazar, 800 F. Supp. 2d 1123 (D. Mont. 2011).

230 See, e.g., U.S. Congress Passes Historic Wolf Legislation, GAME & FISH
Maa. (Apr. 15, 2011), https://www.gameandfishmag.com/editorial/u.s.-congress-
passes-historic-wolf-legislation/347452#replay (“Rep. Simpson and Sen. Tester, as
well as others in the Congressional Sportsmen’s Caucus, are to be congratulated for
their leadership in this historic move towards delisting of wolves and rightfully return-
ing the species management to professional state wildlife managers . . . .”).

231 Gee, e.g., Press Release, Ctr. for Biological Diversity, Tester, Simpson Sneak
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court opinion upholding the rider—reflecting some of the tension under-
lying Congress’s action—the district judge opined:

Inserting environmental policy changes into appropriations
bills may be politically expedient, but it transgresses the pro-
cess envisioned by the Constitution by avoiding the very de-
bate on issues of political importance said to provide legiti-
macy. Policy changes of questionable political viability, such as
occurred here, can be forced using insider tactics without de-
bate by attaching riders to legislation that must be passed.?32

C. The greater sage-grouse

Congress again took control over ESA implementation with respect to
the potential listing of the greater sage-grouse ( Centrocercus urophasian-
us). “[Before] the European settlement of western North America in the
19th century, greater sage-grouse occurred in 13 states and three Cana-
dian provinces.”?3 Currently, the sage-grouse inhabits areas across 11
western states, stretching from eastern Washington, Oregon, and Califor-
nia to western North and South Dakota, south to Colorado, and north
into Canada (roughly half of its historical range). Fragmentation and
loss of sagebrush habitat are the species’ primary threats.?3* Multiple
factors—habitat conversion for agricultural, energy development and ur-
banization, and physical biological factors such as encroachment by ex-
otic grasses and amplified wildfire cycles—modify the sagebrush habitat
on which the species relies. These human-made factors have caused “sig-
nificant and ongoing population declines” across the bird’s range.?3>

Petitions to list the grouse were first filed with FWS in 1999. In 2010,
FWS determined that the species merited listing.?*® But FWS also found
listing was temporarily precluded by higher-priority listing actions and
designated it as a “candidate species.”?*” This designation required FWS
to conduct yearly status reviews.

Wolf-Killing Rider into Budget Bill: Precedent-setting Move Would Strip Endangered
Species Act Protection from Wolves in Montana, Wyoming, Idaho, Washington, Ore-
gon (Apr. 12, 2011).

232 All. for the Wild Rockies, 800 F. Supp. 2d at 1125.

233 U.S. FOREST SERVICE, FREQUENTLY ASKED QUESTIONS: GREATER SAGE-
GROUSE STATUS REVIEW (2015).

234 Press Release, BigGame Forever, USFWS Seeks Science, Data Related to Greater
Sage-Grouse and Efforts to Protect Sagebrush Habitat (Aug. 12, 2014).

235 14.

236 Endangered and Threatened Wildlife and Plants; 12-Month Findings for Petitions
to List the Greater Sage-Grouse (Centrocercus urophasianus), 75 Fed. Reg. 13910
(Mar. 23, 2010) (codified at 50 C.F.R. pt. 17).

237 Expanding the Economic and Innovation Opportunities of Spectrum through In-
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This indeterminate status, development pressure, and the controver-
sial nature of the issues led to litigation. In 2015, the FWS determined
that a listing for the species writ large was unnecessary because certain
conservation plans for the species were sufficiently protective.?3® FWS,
however, has reopened comment on the potential listing for a two-state
distinct population segment located in Nevada and California.?3 One of
the lawsuits resulted in a settlement agreement in which FWS agreed
to decide whether to list or remove the bird as a candidate species by
September 30, 2015. With that deadline looming, federal and state au-
thorities proposed certain conservation measures to avoid an ESA list-
ing.?4 In accordance with that plan, BLM, in cooperation with the U.S.
Forest Service (USFS), incorporated species-specific conservation mea-
sures in regional planning documents, revising nearly 100 management
plans governing tens of millions of public land acres.

At this stage, in December 2014, members of Congress from affected
states intervened. They introduced and passed language precluding FWS
from listing the grouse. Congress had placed a general moratorium on
listing from 1995-1996.2*! But the 2014 appropriations rider represented
the first time Congress had intervened to prevent the listing of a specific
species.?4?

The legislative rider expressly prohibited federal regulators from de-
voting funds to ESA rulemakings to protect the greater sage-grouse, and
Congress did not stop there.?*? Similar language was included in the ap-

centive Auctions, 77 Fed. Reg. 699934, 70015 (Nov. 21, 2012) (codified at 47 C.F.R.
pts. 1, 2, 73).

238 Endangered and Threatened Wildlife and Plants, 12-Month Finding on a Peti-
tion to List Greater Sage-grouse (Centrocercus urophasianus) as an Endangered or
Threatened Species, 80 Fed. Reg. 59858, 59874 (Oct. 2, 2015) (codified at 50 C.F.R.
pt. 17).

239 Endangered and Threatened Wildlife and Plants; Threatened Status for the Bi-
State Distinct Population Segment of Greater Sage-Grouse with Section 4(d) Rule and
Designation of Critical Habitat, 88 Fed. Reg. 25613 (Apr. 27, 2023) (codified at 50
C.F.R. pt. 17).

240 mistoric Conservation Campaign Protects Greater Sage-Grouse, U.S. DEP’T
INTERIOR (Sep. 22, 2015), https://www.doi.gov/pressreleases/historic-conservation-
campaign-protects-greater-sage-grouse.

241 Emergency Supplemental Appropriations and Rescissions for the Department of
Defense to Preserve and Enhance Military Readiness Act of 1995, Pub. L. No. 104-6,
109 Stat. 73, 86.

242 Id.

243 Sage-Grouse and Endangered Species Conservation and Protection Act, H.R. 4419,
113th Cong. (2013-2014); Consolidated and Further Continuing Appropriations Act,
2015, Pub. L. No. 113-235, § 122, 128 Stat. 2130, 2422 (2014).
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propriations bills for the 2015-2023 fiscal years.?** BLM, which manages
the largest single share of sage-grouse habitat in the United States (just
under 50%), published a draft plan regarding greater sage-grouse conser-
vation and management on public lands in March 2024.24°

V. Conclusion

The North Atlantic right whale is an interesting ESA case study. All
parties agree that the species’ population is at a low level, and that it
is critically endangered. All concur that federal laws protect it to some
degree. And most of the parties recognize that the state and federal gov-
ernments and regulated entities must improve the species’ outlook. That
said, universal agreement has remained out of reach as to how best to
move forward. Congress entered the fray in 2022, crafting a compromise
involving funds for the development of ropeless fishing gear and a five-year
regulatory pause.

The CAA was also part of a long-term pattern of congressional involve-
ment. In keeping with its occasional practice, Congress waded into an ESA
implementation situation once again. One Senator asserted that in pass-
ing the CAA, Congress was avoiding an “economic death sentence” not
just for the Maine American lobster fishery, but for the State of Maine.?46
The North Atlantic right whale story sheds light on Congress’s willingness
to step in when it perceived the costs associated with ESA implementa-
tion were too high. Whether the threat that is apparent to Congress is a
judicial injunction resulting from enforcement of the adverse modification
prohibition (snail darter), continued listing of a controversial species (gray
wolf), a potential future listing (greater sage-grouse), or possible future
regulation (North Atlantic right whale), Congress has demonstrated its
willingness to find new ways to inject flexibility into the ESA.

Congress has used different approaches, introducing a new ESA-wide
process (snail darter and the God Squad) but subsequently pivoting
to employ project- (snail darter), species- (gray wolf and greater sage-
grouse), and industry-specific approaches (North Atlantic right whale). In

244 Consolidated Appropriations Act, 2016, H.R. 2029, 114th Cong. § 117 (2016);
Consolidated Appropriations Act, 2017, H.R. 244, 115th Cong. § 113 (2017); Max-
ine Joselow, U.S. Moves to Save Imperiled Bird of the West by Limiting Oil
Drilling, WasH. PosT (Mar. 14, 2024), https://www.washingtonpost.com/climate-
environment/2024/03/14/greater-sage-grouse-biden-plan/.

245 Pregs Release, U.S. Dep’t of the Interior, Bureau of Land Mgmt., BLM Proposes
Stronger Greater Sage-Grouse Conservation Plans (Mar. 14, 2024).

246 pregg Release, Senator Angus King, “An Economic Death Sentence” Averted, King
Champions Provision to Pause Lobster Gear Regulations on Senate Floor (Dec. 21,
2022).
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addition to the gray wolf and greater sage-grouse, Congress has sought to
make species-specific changes to the listing process for at least 11 species.
Some of those efforts concerned species that had already been listed.?4”
One could also view the CAA as part of a long-term conversation
between the executive, legislative, and judicial branches about how to
balance real human economic interests with society’s need to protect
wildlife. The ESA recognizes that imperiled species of wildlife and plants
“are of [a]esthetic, ecological, educational, historical, recreational, and

247 polar Bear Delisting Act, H.R. 39, 112th Cong. § 2 (2011) (seeking to delist po-
lar bear, originally listed in 2008); State Sovereignty Wildlife Management Act, H.R.
6485, 111th Cong. 1 (2010) (providing that “inclusion of the gray wolf on lists of
endangered species and threatened species under the [ESA] shall have no force or ef-
fect”); Restoring State Wildlife Management Act of 2010, S. Res. 3864, 111th Cong.
1 (2010) (seeking “[tJo remove a portion of the distinct population segment of the
Rocky Mountain gray wolf from the list of threatened species or the list of endangered
species”); Delisting Gray Wolves to Restore State Management Act of 2011, S. Res.
321, 112th Cong. 1 (2011) (seeking “[t]o provide for the status of the Northern Rocky
Mountain distinct population segment of the gray wolf”); A Bill to Amend the En-
dangered Species Act of 1973 to Provide that Act Shall Not Apply to Any Gray Wolf
(Canis lupis), S. 249, 112th Cong. § 1 (2011) (attempting to delist gray wolf, listed in
1967); H.R. 509, 112th Cong. § 1 (2011) (same); 133 CoNG. REC. 35046 (1987) (state-
ment of Rep. Charles Marlenee) (same); 133 ConG. REC. 35039 (1987) (statement of
Rep. Charles Stenholm) (advocating for delisting of Concho water snake, listed in 1986
and delisted in 76 Fed. Reg. 66780 (Oct. 27, 2011) (codified at 50 C.F.R. pt. 17)); 133
Conca. REcC. 36088 (1987) (statement of Rep. Wes Watkins) (advocating for delisting
of leopard darter, listed in 1987); Discredit Eternal Listing Inequality of Species Tak-
ings Act, H.R. 1042, 112th Cong. 1 at § 2(3) (“The Delhi Sands Flower-loving Fly’s
listing . . . may be in conflict with construction or other development projects or other
forms of economic activity.”). But see 133 CONG. REC. 36091 (1987) (statement of
Rep. James Jones, arguing that exception for leopard darter would establish a “very
bad precedent,” because “[w}hile the U.S. [FWS] may be well equipped to assess com-
plicated and often contradictory biological information, we in Congress are not”). See
also id. at 35040 (statement of Rep. Gerry Studds, stating that congressionally re-
moving specific species “would set an extraordinarily bad precedent”). Others sought
to prevent the listing of species under consideration by FWS. Salamander Community
Conservation Act, H.R. 6219, 112th Cong. § 2 (2012); Salamander Community Con-
servation Act, S. Res. 3446, 112th Cong. § 2 (2012) (“Section 4(a) [of the ESA] shall
not apply to—(1) the Austin blind salamander; (2) the Georgetown salamander; (3)
the Jollyville Plateau salamander; or (4) the Salado salamander.”); S. Amdt. 2507 to
S. Res. 429, 112th Cong. (2011-2012) (“[t]his Act shall not apply to the lesser prairie
chicken”); S. Amdt. 392 to S. Res. 782, 112th Cong. (June 7, 2011) (“[t}his Act shall
not apply to the sand dune lizard;”); S. Amdt. 1978 to S. Res. 2204, 112th Cong.
(Mar. 28, 2012) (same); Bluefin Tuna Fishermen Employment Preservation Act, H.R.
1806, 112th Cong. 1 (2011) (“[t]he Bluefin tuna may not be treated as an endangered
species or threatened species”); Managing Predators Act, H.R. 286, 117th Cong. (Jan.
12, 2021) (seeking to “amend the [ESA] to exclude the gray wolf from the authority of
such Act, to remove the gray wolf from the lists of threatened species and endangered
species published pursuant to such Act, and for other purposes.”).
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scientific value to the [n]ation and its people.”?®® Some 50 years after
Congress passed the ESA, our understanding of the value of species like
the North Atlantic right whale continues to evolve. One scholar argues
that large whales like North Atlantic right whales are “international pub-
lic goods,” playing important roles in ocean ecology by redistributing
nutrients needed by phytoplankton (nitrogen and phosphorous) through
the water column via food consumption and waste.?* And one recent es-
timate values one large whale over its lifetime and the unwanted carbon
that it sequesters from the atmosphere at $2 million.?’° It seems likely
that Congress will remain involved to some level in ESA implementation
and administration going forward. Time will tell.
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(2019) (discussing “whale conveyor belt”).
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I. Introduction

Although there has been a progression of conservation and, more re-
cently, anti-cruelty legislation since the 1970s, the nation’s oldest wildlife
statute plays an outsize role in combating illegal wildlife trafficking. The
Lacey Act was created in 1900 and has become the country’s primary
enforcement tool against wildlife trafficking. The first part of this arti-
cle revisits the evolution of this law, including recent amendments in the
Big Cat Public Safety Act of 2022.! Then, it provides an overview of the
enforcement provisions of the statute. Finally, the article examines the
intersection between the Lacey Act and preventing and deterring animal
cruelty.

I1. Legislative history
A. The original Lacey Act (1900)

The Lacey Act was passed in 1900.2 The law’s main innovation was to
criminalize the interstate shipment of any such prohibited foreign animals
or birds, or the interstate shipment of dead wild animals or birds, or their
parts, “where such animals or birds have been killed in violation of the
laws of the [s]tate.”® Shippers were required to mark packages containing
such dead animals, birds, or parts thereof, so the nature of the contents
could be readily ascertained. The shipper was strictly liable for a violation
of the Lacey Act. Common carriers and recipients were liable for knowing

1 See Robert S. Anderson, The Lacey Act: America’s Premier Weapon in the Fight
Against Unlawful Wildlife Trafficking, 16 PUB. LAND L. REV. 27 (1995) (the starting
point for this article and for anyone interested in the history of the Lacey Act).
2Lacey Act, ch. 553, § 2, 31 Stat. 187 (1900) (current version at
16 U.S.C. §§ 3371-3378; 18 U.S.C. § 42).

31d.§ 3.
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violations. The maximum penalty was a fine.# In addition, the Lacey Act
authorized the Secretary of Agriculture to regulate the importation of
foreign animals and birds, including the authority to prohibit importation
of those declared “injurious to the interest of agriculture or horticulture.”®

The purpose of the bill, as reflected in the House Report, was three-
fold: (1) introduce and restore game, song, and insectivorous wild birds;
(2) prevent the unwise introduction of foreign birds and animals; and (3)
supplement state laws for the protection of game and birds.® Congress
deemed this last purpose “most important” because appropriate laws
adopted by the United States were being evaded by those who do “not
merely kill a few for [their] own use, but [who| slaughter[] or trap[]” an-
imals and birds “indiscriminately for the purpose of sending them for
sale in the market.”” These animals and birds “are shipped concealed in
various methods to other [s]tates.”®

In statements on the House floor, Congressman John Lacey of lowa
lamented the introduction of foreign competitor species (like the English
sparrow and various plant species) that aggravated the decline in na-
tive birds (such as the wild pigeon and grouse) and the deleterious effect
of these changes on agriculture.® Beyond the practical justification for
legislative action, however, Congressman Lacey expressed dismay at the
wanton destruction of native wildlife. Regarding the orphaning of young
egrets whose mothers are shot, and the sheer volume of birds being killed,
he lamented that “[i]t is a pitiful thing to contemplate the slaughter of
such a multitude of these beauties for the gratification of human vanity.”
Congressman Lacey seems to have adhered at least in part to a biocentric
philosophy, stating that “[t|here is a compensation in the distribution of
plants, birds, and animals by the God of nature. Man’s attempt to change
and interfere often leads to serious results.”!! He embraced criticism of
the bill as “sentimental,” arguing that “it is a proper, a legitimate, senti-
ment,” and that “[t]he love of birds is something that ought to be taught
in every school.”!?

47d. § 4.

5 Id. § 2 (currently codified, as amended, in 18 U.S.C. § 42(a)).
6 H.R. REP. No. 56-474, at 1-2 (1900).

T Id. at 2.

8 Id.

933 ConG. REC. 4872 (1900) (statement of Rep. Lacey).

10 See id.

.

12 1d.
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B. Humane transport and other updates (1935-1969)

Over the next 50 years, the Lacey Act was amended in keeping with
parallel legislation that was developed for the protection of black bass and
other fish.'? In 1935, Congress expanded Lacey Act liability to any “firm,
corporation, or association” (in addition to any person) by three methods:
(1) expanding the predicate offense to animals and birds “captured, . . .
taken, shipped, transported, carried, purchased, sold, or possessed” (in
addition to those killed) in violation of state, federal, or foreign law (not
just in violation of state law); (2) criminalizing transport “by any means
whatever” (not just by common carrier); and (3) introducing a penalty for
fraudulent marking (in addition to the simple failure to mark).'* Congress
increased the maximum penalty, added up to six months’ imprisonment,
and made the illegal wildlife subject to forfeiture after conviction.!®

In 1948, Congress further prohibited the transport of any wild animal
or bird to the United States, or any territory or district thereof, under
inhumane or unhealthful conditions or in violation of regulations to be
promulgated by the Department of the Interior.!® Pursuant to this “hu-
mane transport” provision—currently codified at 18 U.S.C. § 42(c)—any
person, including any importer, who knowingly causes or permits in-
humane or unhealthful transport may be criminally liable.!'” The 1948
amendments also provide that the condition of the vessel, conveyance, or
enclosure upon its arrival to the United States, U.S. territory, or district
“shall constitute relevant evidence” in determining a violation.!® In ad-
dition, the presence in the vessel or conveyance of “a substantial ratio of
dead, crippled, diseased, or starving wild animals or birds” is prima facie
evidence of a violation.'® The law was designed to extend to wild animals
the protections already afforded to domestic animals in transit.? In 1873,
Congress passed a law establishing a 28-hour limit on how long domes-
tic animals could be in transit without a 5-hour rest and proper feeding
and watering, subject to civil penalties.?! Committee reports indicate

13 Black Bass Act, Pub. L. No. 69-256, ch. 346, 44 Stat. 576 (1926), repealed by Lacey
Act Amendments of 1981, Pub. L. No. 97-79, 95 Stat. 1079.

14 Migratory Bird Hunting Stamp Act Amendments, Pub. L. No. 74-148, § 201, ch.
261, 49 Stat. 378, 380 (1935).

15 1d. § 202.

16 Wild Animals and Birds Humane Transportation Regulations Act, § 241, ch. 716,
62 Stat. 1096 (1948).

7 1d.

1818 U.S.C. § 42(c)(1).

19 1d. § 42(c)(2).

20'S. REP. NoO. 80-1447, at 3 (1948).

2L See An Act to Prevent Cruelty to Animals While in Transit by Railroad or Other
Means of Transportation Within the United States, ch. 252, 17 Stat. 584 (1873),
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that the legislature was motivated by examples of individuals shipping
animals without concern for weather, not properly securing or protect-
ing them from high seas, or crew members deliberately mistreating the
animals.??

Congress modernized the injurious wildlife provision in 18 U.S.C. § 42
in 1960, allowing the Secretary Secretary of the Interior to prohibit the im-
port of fish, amphibians, reptiles (in addition to birds and mammals), and
any offspring or eggs of the same deemed injurious not only to agriculture
or horticulture, but also to human beings, forestry, wildlife, or wildlife re-
sources of the United States.?® The provision now bars shipments between
the continental United States and its territories or possessions and import
into the United States.?* The additional prohibition on “shipments” was
the subject of recent litigation.?> Congress also added an exception for
zoos to the existing exception for museums.?® It clarified that only wild
birds and mammals could be prohibited and defined “wild” as creatures
“normally . . . found in a wild state,” even if “raised in captivity.”?"

Congress continued to expand the Lacey Act in 1969 by extending
its protections to amphibians, reptiles, mollusks, and crustaceans, and
by adding civil penalties for negligence by those who “in the exercise of
due care should” have known they were violating the Lacey Act.?® Al-
though more expansive in other ways, the new definition of “wildlife” also
excluded birds protected by the Migratory Bird Treaty Act.?® Congress
also increased the maximum criminal penalty to $10,000 and one year of
prison and raised the required mental state to “knowingly and willfully.”3°

amended by Grand Canyon Forest Reserve Animal Protection Act, ch. 3594, 34 Stat.
607 (1906), repealed and reenacted by Pub. L. No. 103-272, § 80502, 108 Stat. 745,
1346, 1380 (1994) (transportation of animals).

22 3. REP. NO. 80-1447, at 2-3 (1948). These are illustrative examples. For a more
complete picture, see To Prohibit the Importation of Foreign Wild Animals and Birds
Under Conditions Other Than Humane, and for Other Purposes: Hearing Before the
Subcomm. of the Comm. on Interstate and Foreign Com., 80th Cong. (1948).

2318 U.S.C. § 42(a)(1).

24 Public Works Appropriation Act, 1961, Pub. L. No. 86-702, § 42(a)(1), 74 Stat.
753.

25 See discussion infra section II1.B.

26 18 U.S.C. § 42(a)(2)—(4).

27 1d.

28 Endangered Species Act of 1969, Pub. L. No. 91-135, § 7, 83 Stat. 275, 279, 281,
repealed by Lacey Act Amendments of 1981, Pub. L. No. 97-79, § 9(b)(2), 95 Stat.
1073.

29 16 U.S.C. §§ 703-712.

30 Endangered Species Act of 1969 § 7, 83 Stat. at 280.
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C. Lacey Act amendments of 1981

The most significant reworking of the Lacey Act, however, was in
amendments passed in 1981.3! By this time, the illegal wildlife trade had
grown from a primarily domestic problem to a global business “handled
by welll-Jorganized large volume operations run by professional crimi-
nals.”?? Similarly, the focus shifted in the 80 years since the law was
passed from preventing the circumvention of state hunting laws to ward-
ing off “grim environmental consequences,” including to the survival of
certain species.?® The 1981 amendments combined the Lacey Act with
the Black Bass Act in Title 16 of the U.S. Code.?* The combined law
unwound some of the 1969 changes. It removed the addition of “and will-
ingly” and restored a “knowingly” mental state for criminal penalties.
With these changes, Congress made clear that criminal liability attaches
if defendants knew that their conduct was illegal, even if they were not
aware of the Lacey Act itself.>®> The maximum criminal penalty was in-
creased to $20,000 and five years in prison.*® The Alternative Fines Act
has increased fines to $250,000 for all five-year felonies.3”

As a counterweight to lowering the mental state and making a knowing
criminal violation a felony, Congress added certain elements that prose-
cutors are required to prove in cases where the Lacey Act violation is
transporting, selling, receiving, acquiring, or purchasing the illegal fish,
wildlife, or plant (in contrast to a Lacey Act violation for importing or
exporting the illegal fish, wildlife, or plant). Prosecutors must now show
that the defendant knowingly engaged in certain commercial conduct with
a market value of at least $350.3® Congress also created a misdemeanor
offense where the defendant did not know but “in the exercise of due
care should” have known that the predicate conduct was unlawful.®® The
misdemeanor was punishable by a maximum fine of $10,000 and one year
in prison.*°

Significantly, the prohibitions in the Lacey Act were also extended for

31 Lacey Act Amendments of 1981, Pub. L. No. 97-79, 95 Stat. 1073 (current version
at 16 U.S.C. §§ 3371-3378; 18 U.S.C. §§ 42-43).

32 S. REP. No. 97-123, at 1 (1981).

33 Id.

34 H.R. Rep. No. 97-276, at 1, 5 (1981).

35 S. REp. No. 97-123, at 3 (1981). The 1981 amendments also restored coverage of
migratory birds. Id. at 4.

36 Lacey Act Amendments § 4(d)(1).

3T See 18 U.S.C. § 3571(b)(3).

38 Compare Lacey Act Amendments § 4(d)(1)(A), with id. § 4(d)(1)(B).

39 1d. § 4(d)(2).

40 1q.
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the first time to plants. The definition limited application of the Lacey Act
to plants “indigenous to any [s]tate,” listed in the Convention on Interna-
tional Trade in Endangered Species of Wild Flora and Fauna (CITES),*!
or pursuant to state laws designed to conserve species threatened with
extinction.*? Unlike its fish and wildlife counterparts, however, it was not
unlawful under the 1981 amendments to violate the Lacey Act if the
predicate conduct was illegal only under foreign law (and not also illegal
under federal, tribal, or state law).%3

The Lacey Act amendments of 1981 eliminated the legislative require-
ment that individuals mark packages so the nature of the contents could
be readily ascertained.** Instead, the 1981 amendments tied marking vi-
olations to regulations issued by the executive branch.*® Illegal wildlife
was subject to forfeiture on a strict liability basis, and vessels, vehicles,
and equipment used in the offense could be forfeited after a felony convic-
tion involving commercial conduct if the owner was privy to the violation
(including negligently).4°

The cruelty of illegal trade in wildlife was a motivating factor in the
amendments. Senator Chafee noted that, in addition to depleting popu-
lations of rare species, “grisly tales abound of the illegal wildlife trade’s
acts of cruelty and wanton disregard of the natural environment.”*” He
cited examples of entire flocks of birds hit with buckshot so that hunters
might recoup and sell the few survivors; chopping down trees to har-
vest more profitable young birds from nests; and killing the parents of
birds, chimpanzees, and gibbons to capture their young. He found these
examples of animal transportation “[e]qually as shocking.”*® “It is es-
timated that as many as 90[%] of captured animals die lingering and
painful deaths from freezing, overheating, thirst, starvation, overcrowd-
ing[,] or suffocation during their transport.”4° In support of his statement,
Senator Chafee entered a National Geographic article into the record that

41 Convention on International Trade in Endangered Species of Wild Flora and Fauna,
Mar. 1, 1973, 27 U.S.T. 1087. CITES is implemented through the Endangered Species
Act. 16 U.S.C. §§ 1531-1544 (2024).

42 Lacey Act Amendments § 2(f).

43 Compare id. § 3(a)(2)(A), and id. § 3(a)(3)(A), with id. § 3(a)(2)(B), and id. §
3(a)(3)(B). The 1981 Amendments also expanded predicate offenses to include viola-
tions of tribal law. See id. § 2(c)—(d).

445, REP. NO. 97-123, at 4 (1981) (explaining congressional intent to be more flexible
and accommodating of existing industry marking practice).

45 Lacey Act Amendments § 3(b).

46 74. § 5(a).

47127 CoNG. REC. 4737 (1981) (statement of Sen. Chafee).
48 Id.

49 4.
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“describled] the extent of the international wildlife smuggling problem.”*°

D. Hunting guide fix and other updates (1988)

In response to recommendations from the Department of Justice (De-
partment), Congress again amended the Lacey Act in 1988.5! The primary
motivation was to reverse the holding of the Ninth Circuit that guides or
outfitters providing hunting services to clients were not engaged in the
“sale” of wildlife for purposes of finding a violation of the Lacey Act.%?
The Lacey Act now defines both the “sale” and the “purchase” of fish or
wildlife to include offering or obtaining for money or other consideration,
either guide services or a permit, for the illegal taking, and so on.”?

Congress accepted two additional recommendations from the Depart-
ment. First, the Department recommended allowing the predicate offenses
for the prohibition in 16 U.S.C. § 3372(a)(1) to include not just fish or
wildlife “taken or possessed,” but also those “transported, or sold” in
violation of the underlying law (as already existed in section 3372(a)(2)
and (3)).%* Second, the Department recommended making false labeling
a violation where the fish, wildlife, or plants were intended to be im-
ported, exported, transported, sold, purchased, or received, and so on,
without needing to prove that the goods actually had been so imported
or exported.’”® Congress made a knowing false labeling violation a felony
if it involved import, export, or certain commercial conduct with a mar-
ket value of at least $350. All other knowing false labeling violations are
misdemeanors.

E. Captive Wildlife Safety Act (2003)

In 2003, Congress passed the Captive Wildlife Safety Act to curb
private ownership of big cats, which often results in the animals being

50 Jd. at 4740-43 (reprinting Noel Grove, Wild Cargo: The Business of Smuggling
Animals, NAT. GEO., Mar. 1981, at 287 (describing smugglers transporting birds by
boat in cages loaded with rocks so that the birds can be thrown overboard if overtaken
by a patrol)).

5L H.R. REP. No. 100-732, at 5 (1988).

52 See, e.g., United States v. Stenberg, 803 F.2d 422 (9th Cir. 1986).

53 Wildlife and Fishery Laws Amendments of 1988, Pub. L. No. 100-653, § 101, 102
Stat. 3825 (current version at 16 U.S.C. § 3372(c)).

54 Compare Lacey Act Amendments § 3(a)(1), with Wildlife and Fishery Laws Amend-
ments § 101(1). See 16 U.S.C. § 3372(a)(1).

%5 Compare Lacey Act Amendments § 3(a)(4), with Wildlife and Fishery Laws Amend-
ments § 101(3).

56 Wildlife and Fishery Laws Amendments § 102(b).
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“abandoned, euthanized, or harvested for their pelts and meat.”®” The
legislation added a prohibition in the Lacey Act for the import, trans-
port, and so on, in interstate or foreign commerce of “prohibited wildlife
species,” which the law defined as a live “lion, tiger, leopard, cheetah,
jaguar, or cougar or any hybrid of such species.”®® The prohibition did
not apply to federal licensees; state agencies and colleges; state-licensed
rehabilitators or veterinarians; accredited, tax-exempt wildlife sanctuaries
that do not engage in commercial trade or breeding of prohibited wildlife
species and do not allow the public direct contact with the animals; or
those transporting the species to an excepted person.®

F. Adding protection for plants (2008)

Despite the 1981 amendments extending the Lacey Act to plants, the
Lacey Act’s ability to protect plants was limited by its narrow focus on
indigenous and formally “listed” plants and by the failure to incorporate
predicate offenses under foreign law. In 2008, as part of the Food, Conser-
vation, and Energy Act, Congress addressed these concerns and created
a new requirement to declare plant imports.®

“Plants,” as newly defined, encompasses “any wild member of the
plant kingdom” and includes “trees from either natural or planted for-
est stands.”® This is “consistent with the longstanding interpretation of
the Lacey Act to cover wild species whether . . . taken from the wild
or captive bred.”%? The broad definition is given shape by exclusions,
which perpetuate the existing exclusion of common cultivars (though the
amendments specify that common tree cultivars are not excluded from
the definition) and common food crops, but which also excludes scientific
specimens to be used only for laboratory or field research and plants that
are to remain planted, to be planted, or replanted. Plants that otherwise
would be excluded are nonetheless covered by the Lacey Act, however,
if they are listed under CITES, the Endangered Species Act (ESA), or a
comparable state law for the conservation of its own indigenous species
that are threatened with extinction.®® The definition of “taken” was also

5T Captive Wildlife Safety Act, Pub. L. No. 108-191, 117 Stat. 2871 (2003); H.R. REP.
No. 108-629, at 3 (2003).

58 Captive Wildlife Safety Act § 2-3(a)(1) (currently at 16 U.S.C. § 3371(g)).

59 Id. § 3(a)(2).

60 These changes are covered in more depth and presented in context with other laws
for the protection of plants in an earlier issue of the Department of Justice Journal
of Federal Law and Practice. See Kristen Jenkins et al., When the Case Agent Brings
You Lemons: Prosecuting Plant Cases, 63 U.S. ATT’YsS’ BULL. 55 (2015).

6116 U.S.C. § 3371(g)(1).

62 H.R. Rep. No. 110-627, at 895 (2008).

63 Food, Conservation, and Energy Act of 2008, Pub. L. No. 110-234, § 8204(a)(1),
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amended to encompass, with respect to plants, those that are “harvested,
cut, logged, or removed.”% Congress directed the Secretary of Agriculture
to promulgate regulations to define common cultivars and food crops for
purposes of the exclusion.®

Because they did not prohibit import of plants that were taken in
violation of foreign law, the Department observed that the 1981 amend-
ments provided “no legal mechanism . . . to preclude the importation
of wood and wood products known to be illegally harvested in other
countries.”% To align plant protections with those available for fish and
wildlife, Congress made it unlawful to import under 16 U.S.C. § 3372(a)(2)
and to possess (within the special maritime jurisdiction of the United
States) plants taken in violation of foreign laws protecting plants or reg-
ulating the theft or taking of plants under section 3372(a)(2)." It is also
a predicate offense for purposes of these sections to take plants without
paying fees or taxes or in violation of plant export or trans-shipment
limitations under state or foreign law.%®

Finally, Congress required that all plant imports be accompanied by
a declaration that include the scientific name, a description of the value
and quantity (including the unit of measure) of the import, and the name
of the country from where the plant was taken.%® Plants used as pack-
ing materials are excluded.” The Secretary of Agriculture is authorized
to promulgate regulations making any necessary modifications to the re-
quired contents of the declaration or to limit the scope of the exclusion.”™
Until then, the law outlines what should provisionally be included in dec-
larations where the species or country is unknown, or for recycled plant
products.”? The Animal and Plant Health Inspection Service has intro-
duced these regulations in at least seven phases, with the most recent
regulations being issued this year for implementation on December 1,
2024.7 Violations of these regulations are punishable in the same way as

122 Stat. 923, 1291.

64 Food, Conservation, and Energy Act § 8204(a)(3).

65 Id. § 8204(e)(2). These regulations are set forth at 7 C.F.R. § 357.2.

66 H.R. REP. NO. 110-627, at 894-95 (2008).

67 Id. at 895; 16 U.S.C. § 3372(a)(2).

68 Food, Conservation, and Energy Act § 8204(b)(1), 122 Stat. at 1292 (currently at
16 U.S.C. § 3372(a)(2)(B), (a)(3)(B)).

6916 U.S.C. § 3372(f)(1).

70 1d. § 3372(f)(3).

"l Food, Conservation, and Energy Act § 8204(a)(2), 122 Stat. at 1292 (currently at
16 U.S.C. § 3372(f)).

72 Id. § 8204(a)(2) (currently at 16 U.S.C. § 3372(f)(2)).

73 See Implementation of Revised Lacey Act Provisions, 89 Fed. Reg. 47122 (proposed
May 31, 2024).
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the marking violations in 16 U.S.C. § 3372(b).™

G. Big Cat Public Safety Act (2022)

In 2022, Congress passed the Big Cat Public Safety Act to end private
ownership of big cats as pets and to prohibit exhibitors from allowing
public contact with big cats (including cubs).” Whereas the Captive
Wildlife Safety Act of 2003 prohibited the import, transport, and so on,
of big cats in interstate or foreign commerce, it did not establish any
federal policy regarding possession or breeding of big cats, instead leaving
whether to prohibit private tiger ownership to the many states.” The
Big Cat Public Safety Act fills the federal policy void by defining a new
“captive wildlife offense” in the Lacey Act that incorporates the existing
prohibition under the Captive Wildlife Safety Act on import, transport,
and so on in interstate or foreign commerce of prohibited wildlife species,
and the Lacey Act adds a prohibition on breeding or possessing the same
species.”” The Secretary of the Interior is directed to pass regulations
necessary to implement the new captive wildlife offenses.”™

The updated Lacey Act defines the verb “breed” as facilitating (in-
cluding negligently) or failing to prevent propagation or reproduction.™
Like the Captive Wildlife Safety Act, the Big Cat Public Safety Act lists
persons to whom the prohibitions do not apply, but the requirements
are significantly more detailed and rigorous than in the predecessor act.
Possession of big cats by current owners is grandfathered in, but owners
must register with the U.S. Fish and Wildlife Service and may not breed,
acquire, or sell prohibited wildlife species, nor allow the public to have
direct contact with them.®® It is a felony to knowingly violate a captive
wildlife offense, and offenders may be imprisoned for up to five years.5!
As with the felony trafficking provisions, the captive wildlife provisions
of the Lacey Act proscribe fines of up to $20,000, but the Alternative
Fines Act allows fines up to $250,000.82 The civil forfeiture provisions of
the Lacey Act were also expanded to include strict liability forfeiture of

™ Food, Conservation, and Energy Act § 8204(c), 122 Stat. at 1292 (currently at
16 U.S.C. § 3373). For more on penalties for Lacey Act violations with respect to
plants, see Elinor Colbourn & Thomas Swegle, The Lacey Act Amendments of 2008:
Curbing International Trafficking in Illegal Timber, 59 U.S. ATT’YvS’ BULL. 91 (2011).
> Big Cat Public Safety Act, Pub. L. No. 117-243, § 3(2), 136 Stat. 2236 (2022).

76 H.R. REP. No. 117-428, at 4 (2022).

7716 U.S.C. § 3372(e)(1).

8 Big Cat Public Safety Act § 6 (currently at 16 U.S.C. § 3376(a)(3)).

™ Id. § 2(a)(2) (currently at 16 U.S.C. § 3371(a)).

80 1d. § 3(2) (currently at 16 U.S.C. § 3372(e)(2)).

81 1d. § 4(b)(4) (currently at 16 U.S.C. § 3373(d)(4)).

82 Big Cat Public Safety Act. See also 18 U.S.C. § 3572(b)(3) (Alternative Fines Act).
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fish, wildlife, or plants bred or possessed contrary to the prohibitions in
16 U.S.C. § 3372 (other than failure to mark in section 3372(b)).%3

I1I. Lacey Act enforcement

Because the Lacey Act has been amended many times and recodi-
fied, it can be confusing to apply. The Lacey Act is presently codified
in two places: (1) Title 16, which hosts the trafficking and labeling pro-
visions; and (2) Title 18, which contains the prohibition on importing
injurious species and inhumane transport.®* The trafficking provisions at
the heart of the statute require a predicate offense based in some cases on
a violation of another jurisdiction’s laws. Discerning the elements of the
trafficking and labeling offenses is further complicated by the fact that
each can be prosecuted as a felony, misdemeanor, civil violation, or by
seizing the wildlife, fish, or plants at issue. The requirements for proving
these offenses can only be understood by reading 16 U.S.C. § 3372 on
prohibited acts and section 3373 on penalties in concert.?> This section
walks through the elements of the Lacey Act offenses and discusses the
legal requirements for their enforcement.

A. Trafficking, false records, plant declaration, failure
to mark, and captive wildlife offenses
(16 U.S.C. §§ 3372-3373)

The Lacey Act provisions in 16 U.S.C. §§ 3372-3373 prohibit five cate-
gories of conduct.®® First, section 3372(a) prohibits trafficking illegal fish,
wildlife, or plants under federal jurisdiction.®” Federal jurisdiction can be
established either because the fish, wildlife, or plants are illegal under
federal or tribal law; they were trafficked in interstate or foreign com-
merce; or they were possessed within the United States’ special maritime
and territorial jurisdiction.®® Second, section 3372(d) prohibits making
or submitting a false record regarding imports of fish, wildlife, or plants
or regarding their transport in interstate or foreign commerce.®® Fed-
eral jurisdiction here is established either because the fish, wildlife, and
plants were or were intended to be from a foreign country, or because

83 Big Cat Public Safety Act § 5 (currently at 16 U.S.C. § 3374(a)(1)).
8416 U.S.C. §§ 3372-3373; 18 U.S.C. § 42.

85 16 U.S.C. §§ 3372-3373.

86 I1d. § 3372.

87 Id. § 3372(a).

88 Id. § 3372(a)(1)—(3).

89 Id. § 3372(d).
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they were transported in interstate commerce.”® Third, it is unlawful to
import a plant without a declaration, as required in section 3372(f).%!
Fourth, section 3372(c) prohibits import, export, or transport of fish or
wildlife in interstate commerce in violation of labeling regulations.”? Fifth,
and finally, section 3372(e) prohibits unlicensed commercial breeding or
possessing of prohibited wildlife species, except by persons and entities
specified in section 3372(e)(2).%3

Conduct must be analyzed in two steps to determine if it is a Lacey Act
trafficking offense under section 3372(a).?* First, prosecutors must con-
sider the predicate offense—whether fish, wildlife, or plants were taken,
possessed, transported, or sold in violation of an underlying law. What
jurisdiction’s law may be considered for purposes of the predicate offense
varies between subsections 3372(a)(1)—(3).%° Federal jurisdiction over the
trafficking offense is based on an underlying violation of federal or tribal
law, so the predicate offense cannot arise under state or foreign law.% The
requirement that the trafficking offense be in interstate or foreign com-
merce creates federal jurisdiction, so the underlying violation may arise
under state or foreign law.?” An underlying violation of federal law would
not require additional proof of interstate or foreign commerce.”® Traffick-
ing in plants under subsections (a)(2)(B) and (a)(3)(B) further requires
that the plant be illegal under specific kinds of state or foreign law.%”
Finally, it is required to provide proof that the conduct is within the spe-
cial maritime and territorial jurisdiction of the United States.!®® Federal
jurisdiction being thus established, a trafficking offense may be based on
state or foreign law, and there is no need for the contraband to change
hands—mere possession is enough to describe a violation.!! The under-
lying law must relate or refer to fish, wildlife, or plants. In the committee
report for the 1981 amendments, Congress clarified that the underlying
offense need not violate a law “designed and intended for the protection
of wildlife,” as the Third Circuit had once held.!“? Laws that relate or

90 1d. § 3372(d)(1)~(2).
9 Id. § 3372(f).

92 1d. § 3372(c).

93 Id. § 3372(e).

9 1d. § 3372(a).

9 1d. § 3372(a)(1)—(3).
96 1d. § 3372(a)(1).
97 1d. § 3372(a)(2).
98 Id.

99 1d. § 3372(a)(
100 14, § 3372(a)
101 Id.

102. 9 REp. No. 97-123, at 6 (1981) (quoting United States v. Molt, 599 F.2d 1217

(B), (2)(3)(B).

2)
(3).
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refer to fish, wildlife, or plants satisfy the statutory requirement, even if
they are also revenue-producing (for example, hunting laws) or protect
public health (for example, quarantine laws).'% In contrast, a violation
of public safety laws otherwise unrelated to fish, wildlife, or plants—Ilike
a law prohibiting firing a gun across a street—would not create a Lacey
Act predicate, even if the violation occurred while lawfully hunting.%4

Second, prosecutors should consider the Lacey Act offense—mnamely,
whether the defendant imported, exported, transported, sold, received,
acquired, or purchased the illegal fish, wildlife, or plants—or, for the traf-
ficking offense in subsection (a)(3), whether the defendant possessed the
illegal fish, wildlife, or plants. The predicate offense and the Lacey Act
offense must be distinct conduct.!?® In fact, the defendant in a Lacey Act
prosecution need not be the same person who committed the predicate
offense.'% As elements of the overall trafficking offense, however, prose-
cutors must prove the predicate as well as the Lacey Act offense beyond
a reasonable doubt.

A trafficking offense can be a felony or a misdemeanor. To prove a
felony, prosecutors must show that the defendant knew the fish, wildlife,
or plants were taken illegally. The defendant need not know which un-
derlying law was violated or exactly how—only that the predicate offense
was somehow illegal.!1%” The prosecution must show either that defendant
knowingly imported or exported the illegal fish, wildlife, or plants, or that
defendant knowingly transported, sold, received, acquired, or purchased
the same by engaging in commercial activity for a market value of more
than $350.1% The minimum market value was intended to exclude small
scale commercial activity that may not warrant a felony.'% Commercial
activity is represented in the statute as “engaging in conduct that in-
volves the sale or purchase of, the offer of sale or purchase of, or the

(3d Cir. 1979)).

103 See United States v. Lewis, 240 F.3d 866 (10th Cir. 2001).

104 Gee H.R. REP. NO. 97-276, at 14 (1981). See also 16 U.S.C. § 3377(a)—(b) (exclud-
ing activities regulated by certain federal fisheries laws from the trafficking offenses).
105 See United States v. Carpenter, 933 F.2d 748 (9th Cir. 1991); United States v. Ro-
mano, 137 F.3d 677 (1st Cir. 1998) (requiring the predicate offense to precede the
Lacey Act offense in time).

106 5. Rep. No. 97-123, at 11 (1981) (“[R]arely, if ever is the importer the same
individual who has taken the wildlife . . . .”). See also United States v. Todd, 735 F.2d
146 (5th Cir. 1984).

107 8. REP. No. 97-123, at 11 (1981).

108 16 U.S.C. § 3374(d)(1)(A)~(B). See also S. REP. NO. 97-123, at 11 (1981) (noting
that knowingly importing goods “contrary to law” is already a felony under customs
law and explaining the creation of a second trafficking felony for “unlawful commercial
activity”).

1095, REp. No. 97-123, at 12 (1981).
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intent to sell or purchase” the fish, wildlife, or plants.'!? In keeping with
precedents requiring that the predicate and Lacey Act offense comprise
separate conduct, the “sale” for purposes of establishing commercial ac-
tivity (and the felony penalty) must be distinct from any sale that is the
basis for the predicate offense.!'! If the predicate offense is not a sale,
however, the Lacey Act offense may be a sale, even if the Lacey Act sale
is the consequence of or otherwise related to the predicate offense.!!?

Trafficking is a misdemeanor if, in the exercise of due care, the de-
fendant should have known that the fish, wildlife, or plants were taken
illegally and either knowingly imported or exported them or knowingly
transported, sold, received, acquired, or purchased the same (without
needing to prove either commercial activity or market value greater than
$350).113

The Lacey Act also criminalizes knowingly making or submitting any
false record, account, label, or false identification for any fish, wildlife, or
plant.''* Unlike the trafficking offenses, no predicate offense is required
to prove a false record. The fish, wildlife, or plant must have been (or
intended to be) imported, exported, transported, sold, purchased, or re-
ceived from a foreign country or transported in interstate or foreign com-
merce. !5 Like the trafficking offenses, a false record may also be a felony
or a misdemeanor. Prosecutors can prove a felony for a knowing violation
of section 3372(d) if defendant either actually imported or exported the
fish, wildlife, or plants, or engaged in commercial activity with a market
value of greater than $350.1¢ Fish, wildlife, or plants intended for import
or export but not actually imported or exported give rise to a misde-
meanor, not a felony. Any other knowing violation of section 3372(d) is a
misdemeanor. Note that making a false record carries the same penalties
as trafficking but requires proof of fewer elements.'!”

Similarly, the Lacey Act makes it unlawful to import plants with-
out filing a declaration containing the information required in section
3372(f).1® Like a false record offense, not filing the required declaration

10 United States v. Kraft, No. CRIM03-315, 2005 WL 578313 (D. Minn. Mar. 11,
2005).

1 GSee id.

112 Id.

1316 U.S.C. § 3774(d)(2).

14 For a more detailed discussion of the elements of the trafficking and false record
offenses, see Robert Anderson & Mary Dee Caraway, Current Issues Arising in Lacey
Act Prosecutions, 63 U.S. ATT’vs” BULL. 3 (2015).

1516 U.S.C. § 3372(d).

16 14, § 3373(A) (i) (ii).

17 Gee Colbourn & Swegle, supra note 74, at 11.

18 16 U.S.C. § 3372(f).
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when importing plants may be a felony or a misdemeanor. A defendant
who knowingly does not declare a plant import, as required by law, may
be subject to felony penalties if the offense involves either import or ex-
port of fish, wildlife or plants, or commercial activity with a market value
more than $350.''" Any other knowing violation of section 3372(f) is a
misdemeanor.!?

In addition to the criminal penalties for trafficking, false records, or
failing to declare plant imports as required by law, the Lacey Act pro-
visions in Title 16 authorize civil penalties for importing, exporting, or
transporting in interstate commerce containers or packages containing
fish or wildlife without marking, labeling, or tagging it as required by
regulation.’! The failure to mark, label, or tag as required by regulation
may be subject to up to a $250 civil penalty.'?? Only civil penalties are
authorized for a marking violation, but civil penalties may be assessed
for the offenses of trafficking, false records, and failure to declare plant
imports as required by law as well.'?3 Captive wildlife offenses in section
3372(e), discussed supra section II.A, are also subject to civil penalties.'?*

Finally, the only criminal penalties available for a captive wildlife of-
fense in section 3372(e) make it a felony offense. A defendant who know-
ingly imports, exports, transports, sells, receives, acquires, or purchases
a prohibited wildlife species in interstate or foreign commerce (or in a
manner substantially affecting interstate or foreign commerce), or who
knowingly breeds or possesses a prohibited wildlife species, may be pun-
ished by a fine of up to five years in prison.'?® Like all five-year felonies,
individuals may also be fined up to $250,000.26

B. Injurious species and inhuman transport offenses
(18 U.S.C. § 42)

The prohibition on importing “injurious” species is one of the oldest
parts of the Lacey Act. Originally limited to mongoose, fruit bats, star-
lings, and other species that “the Secretary . .. may from time to time
declare injurious to . . . agriculture or horticulture,” the provision is cod-
ified in 18 U.S.C. § 42(a).'?" It now extends to zebra and quagga mussels

19 74, § 3374(d)(3)(A)
120 14. § 3374(d)(3)(B)
12114, § 3372(D).

122 14. § 3374(a)(2).
123 See id. § 3374(a)(1)(2).

124 Id.

125 14. § 3374(d)(4).

126 Gee 18 U.S.C. § 3571(b)(3).

127 Lacey Act § 2; 18 U.S.C. § 42(a).
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and bighead carp, as well as species of wild mammals and birds, fish (in-
cluding mollusks and crustacea), amphibians, reptiles, brown tree snakes,
and eggs or offspring from them that are “injurious” to human beings,
forestry, wildlife, or the wildlife resources of the United States.!?® Star-
lings are no longer named in the statutory text.'? It also prohibits “any
shipment [of injurious species| between the continental United States,
the District of Columbia, Hawaii, the Commonwealth of Puerto Rico, or
any possession of the United States.”!®* The prohibition does not ex-
tend to importation of injurious plant species, and at least one federal
court of appeals has concluded that it does not prohibit interstate ship-
ments.'3! Hawaii was not yet a state when the injurious species provision
was passed in 1948. The D.C. Circuit held that 18 U.S.C. § 42(a)(1) did
not authorize the Fish and Wildlife Service to prohibit shipment of in-
jurious species within the continental United States.'? Rather, the plain
language of the “shipment clause” prohibited shipments into the conti-
nental United States from or between its territories and possessions.?3
The Secretary of the Interior may permit importation for zoological, ed-
ucational, medical, and scientific purposes or by federal agencies for their
own use.'®* Violators are strictly liable for a misdemeanor and may be
imprisoned up to 6 months, fined up to $5,000 for individuals ($10,000
for organizations), or both.!35

The humane transport provision is in 18 U.S.C. § 42(b).13¢ Tt pro-
hibits knowingly causing or permitting any wild animal or bird to be
transported to the United States under inhumane or unhealthful condi-
tions or in violation of regulations for humane and healthful transport.!37
The defendant must know about the transport of the wild animal or bird
and that the conditions were inhumane or unhealthful.'®® The law pro-
vides support for using the condition of the vessel and conveyances upon
arrival as relevant evidence and for a rebuttable presumption that a viola-
tion has occurred if a substantial ratio of the animals on board at arrival

128 18 U.S.C. § 42(a)(1).

129 See also 50 C.F.R. pt. 16 (Injurious Wildlife).

13018 U.S.C. § 42(a)(1).

131U.S. Ass’n of Reptile Keepers, Inc. v. Zinke, 852 F.3d 1131 (D.C. Cir. 2017).
13218 U.S.C. § 42(a)(1).

133 U.S. Ass'n of Reptile Keepers, Inc., 852 F.3d at 1142; 18 U.S.C. § 42(a)(1).
13418 U.S.C. § 42(a)(3).

135 1d. § 42(b). See also 18 U.S.C. § 3571(b)(c).

136 18 U.S.C. § 42(b).

137 1d. § 42(c). See also Standards for the Humane and Healthful Transport of Wild
Mammals and Birds to the United States, 50 C.F.R. pt. 14, subpt. J.

138 United States v. Bronx Reptiles, Inc., 217 F.3d 82, 83 (2d Cir. 2000).
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are dead, crippled, diseased, or starving.'®® Like the injurious species of-
fense, a humane transport offense is a misdemeanor punishable by up to
six months in prison or fines of up to $5,000-$10,000.*4°

C. Lacey Act sentencing (United States Sentencing
Guidelines Section 2Q2.1)

Section 2Q32.1 of the United States Sentencing Guidelines (U.S.S.G.)
provides guidance for sentencing “offenses involving fish, wildlife, and
plants,” including most Lacey Act violations.!*! Because the most severe
punishment available for a violation of the injurious species or humane
transport provisions in Title 18 is six months in prison, these offenses are
Class B misdemeanors, are considered petty offenses, and are not covered
by the U.S.S.G.*? Sentencing for all other Lacey Act offenses, including
all criminal violations in Title 16, falls under U.S.S.G. § 2Q2.1.143

Section 2Q2.1(a) provides a base level of six for a wildlife offense,
which may be increased based on any special characteristics of the of-
fense listed in subsection (b).!4 The offense level may be increased 4
levels (to 10) if the species involved is listed as depleted under the Ma-
rine Mammal Protection Act, endangered or threatened under the ESA,
or an Appendix I species under CITES.1%5 Alternatively, the offense level
may also be increased one level if the market value of the fish, wildlife,
or plants is greater than $2,500; where the market value is greater than
$6,500, the U.S.S.G. refer the user to the loss chart in section 2B2.1.146
“Market value” for purposes of sentencing should be the fair market re-
tail price. Where that is difficult to ascertain, however, the court may
make a reasonable estimate using any reliable information (for exam-
ple, reasonable replacement cost, restitution cost, or cost of acquisition
and preservation), but the court may not base market value on aesthetic
loss.'47 If a species is both protected as defined above and has a mar-
ket value of over $2,500, the guidelines instruct that the larger increase
in offense level should apply.}*® According to the current section 2B1.1
chart, the market value of the fish, wildlife, or plant must be greater than

13918 U.S.C. § 42(c)(1)-(2).

140 1d. § 42(Db).

11 U.S. SENT’G GUIDELINES MANUAL § 2Q2.1 (U.S. SENT’G COMM’N 2015).
142 See id. § 1B1.9 cmt. n.1 (2010).

143 14, § 2Q2.1.

144 14, § 2Q2.1(b).

145 14, § 202.1(b)(3)(B),
16 1d. § 2Q2.1(b)(3)(A).
147 See 4d. § 2Q2.1 cmt. n.4.
18 14, § 2Q2.1(b) (2)-(3)(A).
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$40,000 to make the offense level higher than the guidelines permit for
trafficking in a protected species alone.'*?

Prosecutors may also recommend increasing the base offense by two
levels if the offense was either for pecuniary gain or otherwise involved
a commercial purpose or if it involved a pattern of similar violations.*°
“For pecuniary gain” is defined as “for receipt of, or in anticipation of re-
ceipt of, anything of value, whether monetary or in goods or services.” %!
It could include an offense committed for purposes of bartering for goods
or services, or any activity designed to increase gross revenue.'®? Like-
wise, “‘commercial purpose” is defined broadly to include acquiring fish,
wildlife, or plants for display to the public by an individual or an organiza-
tion for a fee or donation.'®® In addition, a two-level increase is available
if the fish, wildlife, or plants were either not quarantined as required
by law or otherwise created a “significant risk of infestation or disease
transmission potentially harmful to humans, fish, wildlife, or plants.” 1%

Finally, an upward departure may be warranted if market value does
not adequately measure the seriousness of the offense, and “the offense
involved the destruction of a substantial quantity of fish, wildlife, or
plants.” 1% Proposed amendments would convert this from grounds for
upward departure to grounds for a variance.!®® This upward departure
was added as part of an amendment “to strengthen the deterrent effect
of the sanctions for violations covered by this guideline.”!57

The guidelines also indicate that, where the offense involved a cultural
heritage or paleontological resource, section 2B1.5 should apply if it would
result in a greater offense level than determined under section 2Q2.1.1%8
In either case, the sentence cannot exceed the statutory maximum of five
years in prison for a Lacey Act felony, a $250,000 fine for an individual, or
a $500,000 fine for an organization.'® For a misdemeanor violation of the

149 14, § 2B1.1.

150 14, § 2Q2.1(b)(1).

151 74, § 2Q2.1 cmt. n.1

152 See id.

153 See id. § 2Q2.1 cmt. n.2. Organizations include a governmental entity, a private
non-profit organization, or a private for-profit organization.

154 14, § 2Q2.1(b)(2). This includes quarantine regulations at 9 C.F.R. pt. 92 (2024)
and 7 C.F.R. subtitle B, ch. III (2024) as well as state quarantine laws. See
U.S.S.G. § 2Q2.1 cmt. n.3.

155 Gee id. § 2Q2.1 cmt. n.5.

156 Gee U.S. SENT’G COMM’N, PROPOSED AMENDMENTS TO THE SENTENCING
GUIDELINES 123, 330 (2023).

157 See U.S.S.G. app. C, amend. 452 (1992).

158 Gee id. § 2Q2.1 cmt. n.6.

159 Gee 16 U.S.C. § 3373(d)(1), (3)(A), (4) (referring to 18 U.S.C. § 3571 for the
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same offenses, the statute provides for a maximum of one year in prison,
a fine of up to $10,000 for trafficking, and up to $100,000 (individual)
or $200,000 (organization) for a false records offense or failing to declare
plant imports.'6°

IV. The Lacey Act’s overlap with cruelty

Although the Lacey Act is not considered an anti-cruelty statute, the
legislative history shows that Congress’s concerns included the cruel treat-
ment of animals caught in the wildlife trade. From the needless slaughter
and inhumane concealment of these animals for trafficking, to the casu-
alties that all too often result from inexperienced or unethical owners of
animals in captivity, Congress believed that prohibitions on the trade in
wildlife in the Lacey Act would ameliorate animal suffering and threats
to the survival of these species. Because violations of the Lacey Act are
tied to the commercial aspects of the trade, however, the Lacey Act has
an indirect effect on combating animal cruelty.

The only provision of the Lacey Act that is directly linked to animal
cruelty is the humane transport provision in 18 U.S.C. § 42(c).'®" Courts
have not often enforced this provision, likely because the requirements
for proof are high and a violation is only a misdemeanor. Among other
elements, prosecutors must prove that the defendant knew the conditions
of transport were inhumane, unhealthful, or in violation of the regula-
tions.'6? This can be difficult without either testimony from the foreign
shipper—who is typically beyond the jurisdiction of the court—or an ad-
mission by the defendant. In United States v. Bronxz Reptiles, Inc., the
court acknowledged that, absent “testimony from the Solomon Islands
shipper, who is beyond the jurisdiction of this [c]ourt, or admissions of
the defendant, the government has no way of proving what instructions or
steps were taken [| to ensure that the frogs here would be shipped in ac-
cordance with the recognized humane standards.”!%® Although Congress
likely intended to streamline humane transport prosecutions by establish-
ing that a substantial ratio of animals harmed is prima facie evidence of
a violation, one court would have required that ratio to be so high that
it would be unlikely to be of use in most cases.'®* In dicta, the court con-
sidered that the examples relied upon by Congress in passing the humane

appropriate fine).

160 See id. § 3373(d)(2), (3)(B).

161 18 U.S.C. § 42(c).

162 Id.

163 United States v. Bronx Reptiles, Inc., 949 F. Supp. 1004, 1012 (E.D.N.Y. 1996),
rev’d on other grounds by 217 F.3d 82 (2d Cir. 2000).

164 United States v. States Marine Lines, Inc., 334 F. Supp. 84 (S.D.N.Y. 1971).
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transport provisions were “far more tragic,” even though as many as 30%
of the animals on board defendants’ ship died as a result of being trans-
ported.'® In that case, the court found that any prima facie case had
been rebutted by evidence that the animals had been adequately crated,
fed, and cared for, and they had refused to eat merely due to the stress of
being removed from their native habitat.'% Even without relying on the
inference in 18 U.S.C. § 42(c)(2), however, prosecutors can demonstrate
that transport conditions were inhumane and unhealthful through expert
testimony, by reference to the regulations, or by inspecting the vessel or
conveyance upon arrival.l%?

A violation of animal welfare law might also serve as a predicate for
a trafficking offense under the Lacey Act. The underlying animal welfare
law would have to be “related or referring to fish [or] wildlife,” and the
violation would have to be with respect to a wild species covered by
both the Lacey Act and the underlying welfare or anti-cruelty law, and
the violation would have to be with respect to a wild species covered by
both the Lacey Act and the underlying welfare or anti-cruelty law.!%® For
example, a violation of state law for the welfare of captive animals might
serve as a predicate offense if the law’s protections extended to captive
wild animals also covered by the Lacey Act.'®® Or, in states where animal
welfare laws extend to all animals—not just pets or farm animals—a wild
animal that is the subject of a violation would also be protected by the
Lacey Act.'™ Although there are limits on how closely related to fish or
wildlife an underlying law must be for a violation to qualify as a Lacey Act
predicate, laws designed for the welfare of fish and wildlife would seem to
fit comfortably within these requirements.!”™ Indeed, violations of hunting

165 14. at 89.

166 Id.

167 18 U.S.C. § 42(c)(2). See, e.g., Bronz Reptiles, 949 F. Supp. at 1009, 1009 n.10
(finding that transport conditions for the frogs in question were inhumane and un-
healthful based on expert testimony that they needed moisture to be able to breathe,
as well as the fact that the conveyances did not conform to industry standards).

168 5 REp. No. 97-123, at 5-6 (1981). Plants would not be the subject of any welfare
or anti-cruelty law.

169 See, e.g., 720 TLL. CoMP. STAT. 5/48-11 (2017) (making it unlawful to use an ele-
phant in a traveling act, “where animals are required to perform tricks, give rides, or
act as accompaniments for entertainment, amusement, or benefit of a live audience”);
Elephant Protection Act, N.Y. AGric. & MKTs. Law § 380 (McKinney 2017) (pro-
hibiting use of elephants in any type of entertainment act); California Orca Protection
Act, CAL. Fi1sH & GAME CODE § 4502.5 (West 2016) (making it unlawful to hold an
orca in captivity, including for display, performance, or entertainment).

170 See, e.g., MINN. STAT. § 343.20(5) (West 2024) (defining “animal” for purposes of
animal welfare statute as “every living creature except members of the human race”).
1715, REp. No. 97-123, at 56 (1981) (noting that a violation of a gun safety law
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laws designed in part to prevent the slaughter of wildlife have served
as predicate offenses in the past, including a violation of the Airborne
Hunting Act and state laws against baiting.!™

Most of the offenses in the Lacey Act do not require proof of cruel
treatment as an element of the offense. Even so, the failure to provide
humane or healthful conditions in transport can be evidence that a de-
fendant knew or should have known the fish or wildlife were taken, trans-
ported, and so on, in violation of underlying law. In a press release about
Operation Jungle Book out of the Central District of California, for ex-
ample, the U.S. Attorney’s Office described defendants smuggling 3 king
cobras from Hong Kong in potato chip cans (1 of which died); 5 moni-
tor lizards from the Philippines in speakers (2 of which died, and a third
had its foot crushed); 8 arowana fish from Indonesia in bags hidden inside
porcelain teapots (none survived); and 93 Asian songbirds on a flight from
China (85 of which died).!'™ As a federal agent wrote in his affidavit in
support of a warrant, “wildlife smugglers conceal wildlife in shipments to
evade law enforcement and they do so because they know their conduct
is illegal.” '™ Therefore, the fact that the monitor lizards were hidden in
speakers, among other evidence, led the agent to believe that the defen-
dant knew it was not lawful to bring the lizards into the United States
without a permit.'™

There may also be room in the U.S.S.G. to seek an upward departure
for a situation in which the market value of the fish, wildlife, or plant does
not adequately measure the seriousness of the offense. This may apply
where a substantial quantity of fish, wildlife, or plants was destroyed.'”®
An upward departure using these criteria might account for a scenario
in which the fish, wildlife, or plants were captured in a way that caused
significant collateral damage to fish, wildlife, or plants other than the

would not count as a predicate offense under the Lacey Act, even if the gun was used
to take wildlife).

172 See United States v. Todd, 735 F.2d 146 (5th Cir. 1984). Although the underlying
law in Todd was federal, some states also ban the use of aircraft for hunting. See, e.g.,
MONT. CODE ANN. § 87-6-208 (2023) (making it unlawful to shoot a game animal
from an aircraft). See also United States v. Rodebaugh, 798 F.3d 1281 (10th Cir. 2015)
(upholding Lacey Act conviction for outfitter whose predicate offense was baiting tree
stands for elk hunter clients).

173 Press Release, U.S. Att’y’s Off., C.D. Cal., Operation Jungle Book Targets Wildlife
Trafficking, Leading to Federal Criminal Cases and Recovery of Numerous Animal
Species (Oct. 20, 2017).

174 Affidavit of Special Agent Juan Ramirez Amezcua at 10-11., United States v.
Simpson, No. 17-cr-567 (C.D. Cal. Aug. 9, 2017), ECF No. 1.

175 1d. at 11.

176 Gee U.S.S.G. § 2Q2.1 cmt. n.5.
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target species. For example, live reef fish for human consumption and
for marine aquariums are sometimes harvested by dispersing a cyanide
mixture into the reef. The poison stuns the targeted fish but “kills a
multitude of invertebrates and nontargeted fish on the spot.”"" If the
seriousness of the damage to these other species and to the ecosystem is
not captured by the offense level that correlates to the market value of
the target species, recommending an upward departure could help deter
such cruel fishing techniques in the future.

About the Author

Christine Ennis is an attorney in the Law and Policy Section of the
Environmental and Natural Resources Division.

177 Ricardo Calado et al., Caught in the Act: How the U.S. Lacey Act Can Hamper the
Fight Against Cyanide Fishing in Tropical Coral Reefs, 7 CONSERVATION LETTERS
499, 562 (2014).
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Appendix: Flowchart for
Section 48 Offenses!

Does the video/conduct involve a | NO
mammal, bird, reptile, or amphibian? | =——— .
YES ‘
Does the video/conduct involve torture as NO
defined in section 48(f)(1), including bestiality? | smmmm——f .
YES ‘
Do any exceptions in section 48(d) apply? YES
Contact the authors if you are not sure. —
~oy
Are you investigating cruel conduct, or |yvyipgQ | Is the video(s)
video creation/distribution? m——fp | Obscene? \NO
CONDUCT ‘ YES ‘
Did the conduct occur on federal land? Is your target .
a creator of
YES ‘ NO ‘ the video?
YES IS the offense in or YES NO
== | affecting interstate
2 commerce?

Did your target market,

Did your target or have reason to know the advertise, sell, exchange,

video would be distributed in or using an
instrumentality of interstate commerce,
and/or was it in fact actually distributed?

or distribute the video
using an instrumentality
of interstate commerce?

YES ‘ NO ‘
O

YES‘ NO‘
O

1 This flowchart was created by Ethan Eddy and Matthew Oakes to supplement their
article, “The Preventing Animal Cruelty and Torture Act and the Evolution of Section
487
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Note from the Editor-in-Chief

While watching the Netflix documentary series Tiger King during the
pandemic, I was struck by how the beautiful animals were more intel-
ligent and better behaved than the human antagonists.! But more im-
portantly, I appreciated that the documentarians highlighted something
that it is not well known: Federal attorneys and agents work hard every
day, doggedly cataloging evidence to protect not just exotic creatures, but
all animals. As you read these articles, you’ll understand the importance
and complexity of their work, which deals with horrific things like squalid
animal preserves, dog fighting, cockfighting, animal cruelty and torture,
and trafficking in endangered species. I know that you’ll find this issue as
illuminating as my team and I did.

For this issue, my thanks to Lucy Chiu from the Environment and
Natural Resources Section who acted as point of contact. She helped select
the topics and recruit our authors. And to those authors, thank you for all
that you do and for taking the time to write for us. As always, I'm lucky
to work with the most knowledgeable, not to mention meticulous, team
at the Office of Legal Education: Managing Editor Kari Risher, Associate
Editor Abbie Hamner, and our University of South Carolina law clerks,
not to mention Jim Scheide, a typesetting wizard, who made the layout
of this issue look as elegant as a Bengal tiger.

I wish you the best during the upcoming holidays, and I hope that
you’ll continue to read and enjoy this journal.

Chris Fisanick
Columbia, South Carolina
November 2024

U Tiger King (Netflix Mar. 20, 2020).
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