
SETTLEMENT AGREEMENT

I.  PARTIES

This Settlement Agreement and Release (“Agreement”) is

entered into between the United States of America (the “United

States”), acting through the United States Attorney's Office for

the Eastern District of Pennsylvania, and on behalf of the Office

of Inspector General of the United States Department of Health

and Human Services (“OIG-HHS”), and the Mercy Health System of

Southeastern Pennsylvania (“Mercy”).  Collectively, all of the

above will be referred to as “the Parties.”

II.  PREAMBLE

As a preamble to this Agreement, the Parties agree to the

following:

A.  WHEREAS, during the period covered by this Agreement,

Mercy employed and/or billed through its subsidiary Mercy

Management of Southeastern Pennsylvania for the services of

physicians in their capacity of providing supervision of resident

physicians (“Mercy Physician Faculty”);

B.  WHEREAS, the Medicare program (“Medicare”), which was

established by Title XVIII of the Social Security Act, 42 U.S.C.

§§ 1395-1395ggg (1999), allows under Part A, for the salaries of

hospital residents and interns and reimbursement for the teaching

activities of the clinical faculty (such as Mercy physicians)

provided to these residents and interns, and under Part B, for

reimbursement of professional services provided directly by the



2

clinical faculty or by residents and interns under the clinical

faculty's direct, personal and identifiable supervision and

control;

C.  WHEREAS, OIG-HHS has announced a nationwide initiative

to review compliance with the rules governing the Medicare Part B

payment for physicians at teaching hospitals (this initiative is

also known as “PATH”);

D.  WHEREAS, the PATH initiative encourages teaching

hospitals to examine their own billing practices under the

Medicare requirements by participating in a review pursuant to a

self-audit protocol established by OIG-HHS;

E.  WHEREAS, Mercy had created and implemented a corporate

compliance program that centralized, monitored and audited the

Medicare Part B billings of its employed physicians;

F.  WHEREAS, Mercy, pursuant to its compliance plan,

voluntarily conducted a self-audit of its Medicare Part B

billings to determine whether Medicare Part B reimbursements for

professional services provided by Mercy faculty to Medicare

beneficiaries were reasonable, allowable, and documented in

accordance with Medicare requirements;

G.  WHEREAS, based upon the results of the self-audit, Mercy

made a voluntary disclosure to the United States;

H.  WHEREAS, Mercy reviewed the results of the self-audit

with auditors from OIG-HHS and subsequently with attorneys for

the United States Attorney’s Office for the Eastern District of
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Pennsylvania and OIG-HHS, and the United States adopted the audit

conclusions to resolve the issues that are the subject of this

Agreement;

I.  WHEREAS, the United States contends that Mercy submitted

or caused to be submitted claims for payment to Medicare;

J.  WHEREAS, as a result of the self-audit, the United

States contends that it has certain civil and administrative

claims and monetary causes of action against Mercy under the

False Claims Act, 31 U.S.C. §§ 3729-3733, and other federal

statutes, including, but not limited to, the Program Fraud Civil

Remedies Act, 31 U.S.C. §§ 3801-3812, the Civil Monetary

Penalties Law, 42 U.S.C. § 1320a-7a, the permissive exclusion

authorities in 42 U.S.C. § 1320a-7(b), and at common law, for

engaging in the following conduct (hereinafter referred to as the

“Covered Conduct”) during the period from January 1, 1993 through

June 30, 1996:  (1) the submission of claims by Mercy to the

Medicare program for certain services that Mercy represented were

personally and identifiably provided by faculty physicians

employed by Mercy to patients benefitted by that respective

program when, in fact, Mercy does not possess sufficient

documentary evidence, as required by the Medicare program, to

show with respect to those certain claims that the respective

physicians were personally and identifiably involved in the

performance of the services and (2) the submission of claims by
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Mercy under the Medicare program for other services that were not

in compliance with the rules governing coding, documentation and

reimbursement for physician services under Medicare Part B;

K.  WHEREAS, to avoid the expenses, burden, and uncertainty

of litigation, the Parties have agreed to settle the matter, and

further, have agreed that the execution of this Agreement does

not constitute an admission of any wrongdoing or liability and

does not constitute an adjudication of any issue of fact or law;

L.  WHEREAS, Mercy takes the position that all services

billed to Medicare were in fact rendered; and

M.  WHEREAS, Mercy denies any wrongdoing or liability

whatsoever in connection with the submission of bills for

professional services provided by faculty physicians under

Medicare Part B.

III.  TERMS AND CONDITIONS

NOW, THEREFORE, in consideration of the mutual promises,

covenants and obligations set forth below, and for good and

valuable consideration as stated herein, the Parties agree as

follows:

1.  Mercy agrees to pay the total sum of One Million One

Hundred Sixty Two Thousand Three Hundred Thirty Six Dollars

($1,162,336.00) (hereinafter the “Settlement Amount”).  The

payment shall be made as follows:

a.  Mercy shall pay the Settlement Amount to the United 
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States of America by electronic funds transfer pursuant to

written instructions to be provided by the United States

Attorney's Office, Eastern District of Pennsylvania; and

b.  Mercy agrees to make the payment no later than 30 days

after the effective date of the Agreement.

2.  Subject to the exceptions in Paragraphs 4 and 5 below,

in consideration of the obligations of Mercy set forth in this

Agreement, and conditioned upon Mercy's fulfillment of its

obligations to make the payment required under Paragraph 1, the

United States, on behalf of itself, its officers, agents,

agencies and departments, agrees to release Mercy, its trustees,

directors, officers, agents, and affiliates, together with its

subsidiaries, and their trustees, directors, officers, agents,

divisions, departments, and Mercy Physician Faculty for whom

charges were submitted and paid during the period covered under

this Agreement (the “Released Entities and Individuals”), from

any civil or administrative monetary claim that the United States

has or may have under the False Claims Act, 31 U.S.C. §§ 3729-

3733, the Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-

3812, the Civil Monetary Penalties Law, 42 U.S.C. § 1320a-7a, or

the common law theories of payment by mistake, unjust enrichment,

disgorgement, restitution, recoupment, constructive trust, breach

of contract and fraud, for the Covered Conduct.

3.  In consideration of the obligations of Mercy set forth

in this Agreement, and conditioned upon Mercy's fulfillment of
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its obligations to make the payment required under Paragraph 1,

OIG-HHS agrees to release and refrain from instituting, directing

or maintaining any administrative claim or any action against

Mercy seeking exclusion from the Medicare program under 42 U.S.C.

§ 1320a-7a (Civil Monetary Penalties Law), or 42 U.S.C. § 1320a-

7(b) (permissive exclusion), for the Covered Conduct, except as

reserved in Paragraph 4 below, and as reserved in this Paragraph. 

OIG-HHS expressly reserves all rights to comply with any

statutory obligations to exclude Mercy from the Medicare,

Medicaid or other Federal health care program under 42 U.S.C.

§1320a-7(a) (mandatory exclusion) based upon the Covered Conduct. 

Nothing in this Paragraph precludes the OIG-HHS from taking

action against entities or persons, or for conduct and practices,

for which civil claims have been reserved in Paragraph 4 below.

4.  Notwithstanding any term of this Agreement, specifically

reserved and excluded from the scope and terms of this Agreement

are any and all of the following:

a.  Any civil, criminal or administrative claims

arising under Title 26, United States Code (Internal

Revenue Code), and related regulations;

b.  Any criminal liability for any individuals,

including current or former directors, officers,

employees or agents of Mercy;

c.  Except as explicitly stated in this Agreement, any

administrative liability, including mandatory exclusion
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from the Federal health care programs;

d.  Any liability of Mercy to the United States (or its

agencies) for any conduct other than the Covered

Conduct;

e.  Any claims against any individual physicians

employed by Mercy arising out of claims made to the

Medicare program, where such claims were not billed by,

or on behalf of, Mercy;

f.  Any claims based upon such obligations as are

created by this Agreement; and

g.  Any civil or administrative claims against

individuals, including current or former directors,

officers, employees, or agents of Mercy who are

criminally indicted or charged, or are convicted, or

who enter into a criminal plea agreement related to the

Covered Conduct.

5.  Mercy agrees to continue the implementation of its

corporate compliance program.

6.  Mercy waives and will not assert any defenses Mercy may

have to any criminal prosecution or administrative action

relating to the Covered Conduct, which defenses may be based in

whole or in part on a contention that, under the Double Jeopardy

Clause in the Fifth Amendment of the Constitution, or under the

Excessive Fines Clause in the Eighth Amendment of the

Constitution, this settlement bars a remedy sought in such
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criminal prosecution or administrative action.  Mercy agrees that

this settlement is not punitive in purpose or effect.  Nothing in

this Paragraph or any other provision of this Agreement

constitutes an agreement by the United States concerning the

characterization of the Settlement Amount for purposes of the

Internal Revenue Laws, Title 26 of the United States Code.

7.  Mercy fully and finally releases the United States, its

agencies, officers, agents, and departments, from any claims

(including attorneys fees, costs, and expenses of every kind and

however denominated) which Mercy has asserted, could have

asserted, or may assert in the future against the United States,

its agencies, officers, agents, and departments, related to the

Covered Conduct and the United States’s investigation and

prosecution thereof.

8.  Mercy agrees that all costs (as defined in the Federal

Acquisition Regulations (“FAR”) § 31.205-47 and in Titles XVIII

and XIX of the Social Security Act, 42 U.S.C. §§ 1395-1395ggg

(1999) and 1396-1396v (1999), and the regulations promulgated

thereunder) incurred by or on behalf of Mercy and its present or

former officers, directors, employees, and agents in connection

with:  (1) the matters covered by this Agreement, (2) the audit,

investigation, and defense of the matters covered by this

Agreement, (3) the negotiation of this Agreement, and (4) the

payments made pursuant to this Agreement, are unallowable costs

on Government contracts and under the Medicare program.  These
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unallowable costs (1-4) will be separately estimated and

accounted for by Mercy, and Mercy will not charge such

unallowable costs directly or indirectly to any contracts with

the United States, or seek payment for such unallowable costs

through any cost report, cost statement, information statement or

payment request submitted by Mercy to the Medicare program.

Mercy further agrees that within 60 days of the effective

date of this Agreement it will identify to applicable Medicare

intermediaries, carriers and/or contractors, any unallowable

costs (as defined in this Paragraph) included in payments

previously sought from the United States, including, but not

limited to, payments sought in any cost reports, cost statements,

information reports, or payment requests already submitted by

Mercy or any of its subsidiaries, and will request, and agree,

that such cost reports, cost statements, information reports or

payment requests, even if already settled, be adjusted to account

for the effect of the inclusion of the unallowable costs.  Mercy

agrees that the United States will be entitled to recoup from

Mercy any overpayment as a result of the inclusion of such

unallowable costs on previously-submitted cost reports,

information reports, cost statements or requests for payment. 

Any payments due after the adjustments have been made shall be

paid to the United States pursuant to the direction of the

Department of Justice, and/or the affected agencies.  The United

States reserves its rights to disagree with any calculations
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submitted by Mercy or any of its subsidiaries on the effect of

inclusion of unallowable costs (as defined in this Paragraph) on

Mercy or any of its subsidiaries’ cost reports, cost statements

or information reports.  Nothing in this Agreement shall

constitute a waiver of the rights of the United States to examine

or reexamine the unallowable costs described in this Paragraph.

9.  This Agreement is intended to be for the sole benefit of

the Parties and other individuals and entities whose liability is

released pursuant to Paragraphs 2 and 3 above, and by this

instrument the Parties do not release any claims against any

other person or entity.

10.  Mercy agrees that it will not seek payment after the

date of this Agreement for any of the health care billings

covered by this Agreement from any health care beneficiaries or

their parents or sponsors.  Mercy waives any causes of action

against these beneficiaries or their parents or sponsors based

upon the claims for payment covered by this Agreement.

11.  In exchange for the valuable consideration provided in

this Agreement, Mercy agrees that in the event that Mercy fails

to fulfill its obligations to make the payment required under

Paragraph 1, the United States Department of Health and Human

Services (“HHS”), shall hereby have the right, which Mercy shall

not contest in any judicial or administrative forum, unilaterally

and without any subsequent Court approval, to withhold any funds,

up to the amount of any funds that Mercy has failed to pay to the
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United States pursuant to Paragraph 1 of this Agreement, that (a)

HHS or any of its divisions or independent contractors were

legally obliged, but for this Agreement, to pay to Mercy, or (b)

HHS or any of its divisions or independent contractors would

otherwise have paid to any individual or entity for the benefit

of Mercy.  The Parties agree that any funds withheld by any

agency or contractor of the United States pursuant to this

Paragraph shall be applied to the outstanding indebtedness of

Mercy and immediately become the permanent property of the United

States.  Furthermore, any rights of withholding granted to

agencies of the United States pursuant to this Paragraph are in

addition to any other rights provided by law to the United States

to enforce the obligations of Mercy to make the payment required

under Paragraph 1 of this Agreement.

12.  Unless otherwise agreed to in writing between or among

any of the Parties, each Party to this Agreement will bear its

own legal and other costs incurred in connection with this

matter, including the preparation and performance of this

Agreement.

13.  Should any action to enforce or interpret this

Agreement, or to resolve any dispute hereunder be required, the

Parties acknowledge the jurisdiction of the federal courts and

agree that venue for any such action shall be in the United

States District Court for the Eastern District of Pennsylvania.

14.  The undersigned individuals signing this Agreement on
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behalf of Mercy represent and warrant that they are authorized by

Mercy to execute this Agreement.  The undersigned United States

signatories represent that they are signing this Agreement in

their official capacities and that they are authorized to execute

this Agreement.

15.  This Agreement may be executed in counterparts, each of

which constitutes an original and all of which constitute one and

the same agreement.

16.  This Agreement is effective on the date of signature of

the last signatory to the Agreement.

17.  This Agreement constitutes the complete agreement

between the Parties.  This Agreement may not be amended except by

written consent of the Parties.

18.  This Agreement is binding on successors, transferees

and assigns.
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THE UNITED STATES OF AMERICA

By:                             Date:                   
    MICHAEL R. STILES
    United States Attorney

By:                             Date:                   
    JAMES G. SHEEHAN
    Assistant U.S. Attorney
    Chief, Civil Division

By:                          Date:                   
    MARGARET L. HUTCHINSON
    Assistant U.S. Attorney
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By:                          Date:                   
LEWIS MORRIS
Assistant Inspector General for Legal Affairs
Office of Counsel to the Inspector General
Office of the Inspector General
U.S. Department of Health and Human Services

Mercy Health System of Southeastern Pennsylvania

By:                           Date:                   
MARK T. O'NEIL, JR.
President and Chief
 Executive Officer
Mercy Health System

By:                          Date:                   
MARK T. BULLOCK, ESQUIRE
General Counsel

     Mercy Health System


